STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

RACI NE COUNTY DEPUTY
SHERI FF' S ASSOCI ATI ON,

Conpl ai nant, Case 147
: No. 49591 MP- 2763
VS. : Deci sion No. 27984-A
RACI NE COUNTY, :
Respondent .

Appear ances:

Hanson, Gasiorkiewicz & Wber, S C, Attorneys at Law, by M. Robert K
Weber, 514 Wsconsin Avenue, Racine, Wsconsin 53403, appearing on
behal f of the Racine County Deputy Sheriff's Association.

Long & Hal sey Associates, Inc., by M. WIliam R Halsey, 8338 Corporate
Drive, Suite 500, Racine, Wsconsin 53406, appearing on behalf of
Raci ne County.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

Raci ne County Deputy Sheriff's Association filed a conplaint with the
Wsconsin Enployment Relations Commission on July 20, 1993, alleging that
Racine County had conmtted prohibited practices within the neaning of
Sections 111.70(3)(a)4 and 5 of the Minicipal Enploynment Relations Act. O
March 8, 1994, the Comm ssion appointed Lionel L. Cowey, a nenber of its
staff, to act as Examiner and to make and issue Findings of Fact, Conclusions
of Law and Order as provided in Section 111.07(5), Stats. The parties waived
hearing on the matter and the parties filed briefs which were exchanged on
April 22, 1994. Although the parties reserved the right to file a reply brief,
neither did so. The Exam ner, having considered the evidence and the argunents
of counsel, makes and issues the following Findings of Fact, Conclusion of
Law and Order.

FI NDI NGS OF FACT

1. Raci ne County Deputy Sheriff's Association, hereinafter referred to
as the Association, is a labor organization within the neaning of Section
111.70(1)(h), Stats., and is the certified exclusive collective bargaining

representative for all regular Deputy Sheriffs in Racine County, excluding the
Sheriff, Chief Deputy, Captains, Lieutenants, Sergeants, Jail Corporals and

civil enployes, and its principal offices are: c/o Jeff Jones, 4208 South
Beaurmont, Kansasville, Wsconsin 53139.
2. Raci ne County, hereinafter referred to as the OCounty, is a

nmuni ci pal enployer within the nmeaning of Section 111.70(1)(j), Stats., and its
principal offices are located at 730 Washington Avenue, Racine, Wsconsin
53403.

3. At all tinmes material herein, the County and Association have been
parties to a collective bargaining agreenment which contains the follow ng
provi si ons:

ARTI CLE |
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1.01 Racine County recognizes the Association as the sole
and exclusive bargaining representative for all regular
Deputy Sheriffs in the Sheriffs Departnent, Racine County,
Wsconsin, excluding the Sheriff, Chief Deputy, Captains,
Li eut enant s, Ser geant s, Jai | Cor por al s, and civilian
enpl oyees.

ARTI CLE V

5.02 A probationary enployee has no seniority rights, except
when |ayoffs occur. Their retention as an enployee 1Is
entirely within the discretion of the County.

ARTI CLE XX
GRI EVANCE PROCEDURE

20.01 A grievance is a difference of opinion between a
Deputy or Deputies and the Mnagenment, or between the
Association and the Managenent, concerning the neaning and
application of the terms of this Agreenent. It is agreed
that grievances should be filed pronptly and therefore any
grievance nust be presented within twenty-one (21) days after
the known occurrence of the event giving rise to the
gri evance.

20.02 The following procedure shall be used for the
adj ust nent of grievances:

STEP 1 Any grievance arising in the bargaining
unit shall be reduced to witing and presented
to the sheriff or his/her designee by the Deputy
af fected and his/her Association representative.
A nmeeting between the Sheriff or his/her

desi gnee, the grievant, and the grievance
conmmttee representative wll be held wthin
five (5) working days from the date of the
presentation of the witten grievance. The

Sheriff or his/her
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designee shall give a witten answer to the
grievance within five (5) working days from the
date of the neeting.

STEP 2 If the grievance is not satisfactorily
resolved in Step 1 above, the Association may
appeal the grievance further to the Labor
Negoti at or. Such an appeal nust be nmade in
witing within five (5) working days of the date
of receipt of the witten answer in Step 2
above. A neeting will then be held between the
parties in an attenpt to resolve the grievance.
Such a neeting will be held within five (5)
working days of the date of appeal of the
gri evance. The Labor Negotiator shall give a
witten answer to the grievance within five (5)
wor ki ng days fromthe day of the neeting.

STEP 3 If the grievance is not satisfactorily
resolved in Step 2 above, the Union nmy appeal
the grievance further to the Personnel &
Community Services Conmttee. Such an appeal
must be made within seven (7) working days of
the date of receipt of the witten answer in
Step 2 above. A nmeeting will then be held
between the parties in an attenpt to resolve the
gri evance. Such a neeting will be held within
fifteen (15) working days of the date of appeal
of the grievance. The Personnel & Comunity
Service Committee shall give a witten answer to
the grievance within fifteen (15) working days
fromthe date of the neeting.

STEP 4 If the answer of the Personnel &
Community Services Committee still does not
satisfactorily resolve the grievance, prior to
t he Uni on appeal i ng t he gri evance to

arbitration, the Union shall within fifteen (15)
days following receipt of the answer from the
Personnel & Comunity Services Conmttee request
the WERC to designate Steve Schoenfeld of its

staff to serve as a nediator. Such request
shall be identified to the WERC as a joint
request. If the WERC does not designate Steve

Schoenfeld as the mediator, the parties shall
then agree on an alternate and joint request
shall be filed with the WERC requesting that
staff person.

STEP 5 If Step 4 set forth above does not
satisfactorily resolve the grievance, the Union
may appeal the grievance to further arbitration.
Such intent by the Union to arbitrate the
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grievance  must be filed wth the Labor
Negotiator no later than twenty (20) days
following the date of the WERC nediation
servi ce.

20.03 If a grievance is not answered within the tine limts
specified at any step of the procedure, the grievance will
automatically advance to the next step. However, the parties
may extend the time limts contained in this procedure by
nut ual agr eenent.

20.04 The Arbitrator shall be selected froma list of five
(5) nanmes obtained from the Wsconsin Enployment Relations
Conmi ssion (WERC), each party alternately striking nanes
until there is but one left.

20.05 The decision of the Arbitrator shall be binding upon
the parties. The costs of the Arbitrator shall be shared
equally by the parties.

20.06 Any Deputy who attends any of the grievance neetings,
set forth above, excluding arbitration proceedings, during
hi s/ her normal working hours shall receive pay therefore at
hi s/ her straight tine rate of pay.

20.07 The Association may file a policy grievance on behal f
of a group of Deputies or where a policy is affected.

6. On or about April 7, 1993, the County's Sheriff termnated
Deputy Wayne T. Kraft, a probationary enploye. On or about April 12, 1993, the
Association filed a grievance on behal f of Deputy Kraft alleging a violation of
all contract provisions dealing with discipline for just cause and alleging
that Kraft was terminated wthout just cause; procedural due process
viol ations; substantive just cause violation; and excessive penalty. The
grievance was denied by the County on the basis that as Deputy Kraft was a
probationary enploye, his retention was solely within the County's discretion.

7. On or about June 9, 1993, the Association filed for an arbitration
panel with the Wsconsin Enpl oynent Rel ations Conmission. On or about June 17,
1993, the Conmission forwarded a list of arbitrators to the parties. The

County refused to proceed to arbitration on the basis that a probationary
enpl oye has no right under the contract to challenge a term nation.

8. On or about Septenber 3, 1993, the Association by letter added the
following to the grievance:

The Association and the individual grievant
respectfully assert that sec. 5.02 of the collective
bargai ning agreenent is nodified by sec. 15.02 of the
Agreenent, and was tacitly acknow edged by the County
in this situation insofar as the County followed the
provisions of the Deputies' Bill of R ghts as set out
in Article 29 of the contract, during the course of its
i nvestigation. Further, even if probationary enpl oyees
are ruled not to be subject to the just cause
provisions of the Agreenent, they are entitled to
certain due process and equal protection rights,
including proper notification of the reasons for
di smi ssal .
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The County has maintained that the grievance is not arbitrable.

9. The grievance as anmended by the Association alleging the
application of Sec. 5.02 of the agreenent to the term nation of Deputy Kraft
raises a claimthat cones within the definition of a grievance under Sec. 20.01
of the parties' agreenent.

Upon the basis of the above and foregoi ng Findings of Fact, the Exam ner
makes and i ssues the follow ng

CONCLUSI ON OF LAW

Racine County, by refusing to strike arbitrators and to subnit the
grievance as anended relating to Deputy Kraft's termnation to arbitration, has
violated the terns of the collective bargaining agreenment and by this action
has violated Section 111.70(3)(a)5, Stats.

Upon the basis of the above and foregoi ng Findings of Fact and Concl usion
of Law, the Exam ner nakes the follow ng
ORDER 2/

IT IS ORDERED that Racine County, its officers and agents shall
i nedi at el y:

1. Cease and desist fromrefusing to strike arbitrators and subnmitting
the Deputy Kraft grievance, as anended, to binding arbitration.
2. Take the following affirmative actions which the Exam ner finds
will effectuate the policies of MERA
a. Strike arbitrators and subnmt the Deputy Kraft grievance as
amended to binding arbitration before the arbitrator
sel ect ed.
b. Notify the Comm ssion within twenty (20) days of the date of
this Oder, in witing, of what steps have been taken to

conply with this Order.
Dated at Madi son, Wsconsin, this 20th day of My, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Lionel L. Ctowey /[s/
Lionel L. Crow ey, Exam ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmission may authorize a conm ssioner
or exam ner to nmake findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commssioner or examner may file a witten
petition with the commssion as a body to review the

2/ See footnote on Page 6.
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findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the commi ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conmi ssion as a body unless set aside, reversed or
nodi fied by such conmi ssioner or examiner wthin such
time. If the findings or order are set aside by the
conmi ssi oner or exam ner the status shall be the sane
as prior to the findings or order set aside. If the
findings or order are reversed or nodified by the
conmi ssioner or examiner the tine for filing petition
with the comm ssion shall run fromthe tine that notice
of such reversal or nodification is mailed to the |ast
known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conmi ssi on, the comm ssion shall ei t her affirm
reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence submitted. If the conmmission is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e. the date app
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RACI NE COUNTY ( SHERI FF' S DEPARTMENT)

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

In its conplaint initiating these proceedings, the Association alleged
that the County had committed prohibited practices by its refusal to proceed to
arbitration on the termnation of Deputy Kraft, a probationary enploye. The
District denied that the grievance was arbitrable and asked that the conplaint
be di sm ssed.

POSI TI ONS OF THE PARTI ES

Association's Position

The Association contends that several issues raised in the grievance are
arbitrabl e under the contractual grievance procedure. The Association argues
that the Sheriff's refusal to notify Deputy Kraft of the reasons for his
di scharge is an unreasonabl e exercise of the Sheriff's rights and a violation
of due process; the Sheriff followed the Bill of R ghts up to the point of
di scharge so he is estopped on the theory of waiver and nust follow the just
cause provisions; and the recognition clause does not exclude probationary
enpl oyes. The Association, contrary to the County's assertion that Sec. 5.02
is controlling, asserts that where one party believes a contract is susceptible
to only one interpretation, the dispositive issue is whether the contested
action is clearly exenpt from the grievance and arbitrati on procedure. The
Association clains that the grievance was nodified to include the claim that
Sec. 5.02 is nodified by Sec. 15.02 of the agreenent, and even if probationary
enpl oyes are not subject to the just cause provisions, they are entitled to
certain due process and equal protection rights. It submts that the
term nation was conducted pursuant to Article XXIX and the County waived its
Sec. 5.02 rights and it is required to follow the just cause provisions of Sec.
15. 02.

The Association nmaintains that Sec. 1.01 of the agreenment does not
excl ude probationary enployes. The Association cites arbitration decisions
that conclude that an enployer's right to terminate probationary enployes is
subject to the test of fairness and reasonabl eness and the enpl oyer nust advise
the grievant and Union of the reasons for the term nation.

The Association subnmits that the outcome of the issue at bar is not clear
and the arbitration clause covers any "difference of opinion between a Deputy
or Deputies and the Managenment, or between the Association and the Mnagenent,
concerni ng the meani ng and application of the terns of the agreenent."

The Association insists that the County's defense is clearly one of
arbitrability and in determining whether the arbitration clause is not
susceptible of an interpretation that covers the asserted di spute, the Exam ner
must give the benefit of the doubt to the grievant and nust presune
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arbitrability. The Association contends that issues of arbitrability are for
the Arbitrator and the County should be ordered to assert its defense at the
arbitration hearing.

County's Position

The County contends that the decision to discharge a probationary enpl oye
is not subject to arbitration and the conplaint should be dismssed. It cites
M | waukee Police Association . Cty of MIlwaukee, 113 Ws.2d 192,
335 NW2d 417 (CtApp, 1983) in support of i1ts position which held that the
di scharge of probationary police officers is not subject to arbitration because
it would inappropriately transfer the discretion given to the police chief to
an arbitrator.

The County relies on Sec. 5.02 of the agreenent which it asserts gives
the County total discretion as to the retention decision on probationary
enpl oyes. It clains that if the decision is subject to arbitration, this
| anguage, which gives the County unlimted discretion, is rendered neaningless.

It questions what is there for the arbitrator to review except to inpose
hi s/ her discretion instead of the contractually agreed to terns.

The GCounty submits that the contract must be read as a whole in
determining rights and responsibilities. It refers to Sec. 1.01, the
recognition clause, which applies to "all regular Deputy Sheriffs" and notes
that this phrase is not defined in the contract and it would suggest that the
meaning would be the sane as "pernmanent" deputies which neans the parties
i ntended to exclude probationary enployes. It clainms that this intent is even
clearer when read in light of Sec. 5.02 which gives the County absolute
di scretion on the retention decision for probationary enpl oyes.

The County argues that allowing the discharge to be arbitrated would
result in a new standard being i nposed on the County and this should be done at
t he bargai ning table.

The County further suggests that permtting arbitration would unduly
[imt the constitutional power of the Sheriff as set forth in Mnitowc County

v. Local 986B, AFSCME, AFL-CIO 168 Ws.2d 819, 484 N W2d 534 (1992). It
asserts that substituting the rationale of an arbitrator for that of the
Sheriff in retention decisions for probationary deputies would illegally
interfere with the historical duties of the Sheriff. It asks that the

conpl aint be dismssed on its nerits.
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DI SCUSSI ON

The issue presented in this case is whether the grievance is arbitrable.
In determning arbitrability, the Conm ssion has consistently applied the |aw
enunciated by the U S. Supreme Court in the Steelworkers 3/ trilogy and
applied to the Minicipal Enploynent Relations Act by the Wsconsin Suprene
Court in Jt. School Dist. No. 10 v. Jefferson Ed. Assoc., 78 Ws.2d 94, 253
N.W2d 536 (1977). The Court held that in determning arbitrability, the
Court's function is limted to a determ nation whether there is a construction
of the arbitration clause that would cover the grievance on its face and
whet her any other provision of the contract specifically excludes it. 4/ The
Conmi ssion has held that a party has a right to proceed to arbitration when it
makes a claim which on its face is governed by the collective bargaining
agreenent. 5/

The County has not cited any specific provision in the collective
bar gai ni ng agreenment which excludes grievances by probationary enployes. In
Kaiser v. Board of Police & Fire Comrs., 104 Ws.2d 488, 311 N W2d 646
(1981), the Wsconsin Suprene Court held that a probationary police officer had
neither a constitutional nor a statutory right to a hearing or to a statenent
of specifications where the officer was not retained. Article IV of the
col I ective bargai ning agreenent stated, "No claimor grievance shall be nade by
the NSU or the enployee with respect to layoff or discharge of the enployee
during such period of probation.” The probationary enploye clearly was
excluded fromfiling a grievance under this contract. The instant contract has
no such | anguage.

In MIlwaukee Police Assn. v. Cty of MIlwaukee, 113 Ws.2d 192, 335
N.W2d 417 (CtApp, 1983), the Court of Appeals held that the term nation of a
probationary enploye was not arbitrable under the «collective bargaining
agreenent. The |anguage of the contract relied on by the Association was very
gener al involving differences over the interpretation, application or
enforcement of the provisions of the agreenent and the Court held that a
general contract term does not govern an express statutory power and w thout
any such express term the chief's discretion could not be transferred to an
arbitrator. For a simlar conclusion, see Gty of New London (Police
Departnent), Dec. No. 27139-A (Honeynan, 7/92).

These cases hold that without sonme express contract provision, the
statutory provisions make it clear that the general arbitration clause would
not cover a grievance on the term nation of a probationary enpl oye.

The only clause in the instant case that contains an express reference to
probationary enployes is Article V which provides that the retention of a
probationary enploye is entirely within the discretion of the County. Bot h
parties have made reference to Sec. 5.02 and both rely on it. The County
asserts this clause gives it absolute and unlinmted discretion to ternminate
probationary enpl oyes. The Association's argument that Sec. 5.02 is nodified
by Sec. 15.02 and the County has waived it Sec. 5.02 rights is not persuasive
and is not a basis for finding the grievance arbitrable. The Association also
cites Sec. 5.02 for the proposition that the County's discretion is not w thout

3/ United Steelworkers v. American Mg. Co., 363 US. 564 (1960); United
Steelworkers v. Vrrior & @Qilf Navigation Co., 363 U S. 574 (1960); and
United Steelworkers v. Enterprise Weel & Car Corp., 363 U S. 593 (1960).

4/ Jt. School District No. 10, at 111.

5/ State of Wsconsin, Dec. No. 18012-C (WERC, 11/81).
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limts but the County nust act in a fair and reasonable mnanner. How this
particul ar section should be interpreted is for an arbitrator to decide and is
the basis for finding the grievance as anended arbitrable.

The original grievance as submitted related to just cause and if the
grievance had remained as originally submtted, it seens clear under the above
cited cases, the grievance would not be arbitrable. However, the grievance was
amended such that an interpretation of Sec. 5.02 is called into play. The
County nmay be correct that Sec. 5.02 gives it conplete and absolute discretion
on probationary terminations. On the other hand, as argued by the Association,
there may be a requirement that the County's exercise of discretion in Sec.
5.02 cannot be arbitrary, capricious or unreasonable. The parties bargained
for an arbitrator to decide such an issue and the undersigned therefore finds
that this issue is arbitrable.

The County has raised two additional argunments that wll be addressed.
It cites the recognition clause as referring to "regular" Deputy Sheriffs and
posits that this means "pernanent". The general neaning of the termregular in

the recognition clause is the frequency of hours worked and casual or tenporary
enpl oyes who do not work on a regular basis are generally excluded from
"regular" units but probationary enployes who are regular as opposed to casual
or tenporary are included in the unit. 6/

The County's reliance on Manitowoc County, 7/ supra, with respect to the
constitutional authority of the Sheriff, 1s msplaced. The Sheriff's
constitutional power is not wunlimted, otherwise carried to its |ogical
extension, a just cause provision for permanent enployes would conflict wth
the Sheriff's constitutional authority. The Sheriff's termnation of an
enpl oye, including a probationary enploye, nmay be limted by a collective
bargai ning agreenment and such limtation does not run afoul of the Sheriff's
constitutional authority and power.

The instant case is a close one and is limted to the interpretation of
Sec. 5.02. The U.S. Suprene Court has held that

in deciding whether the parties have agreed to submt a
particular grievance to arbitration, a court is not to rule
on the potential merits of the underlying clains. Whet her
"arguabl e’ or not, indeed even if it appears to the court to

6/ Cty of Phillips (Police Department), Dec. No. 26151 (WERC, 9/89).

7/ 168 Ws. 2d 819, 484 N.W2d 534 (1992)
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be frivolous, the union's claim that the enployer violated
the collective-bargaining agreenent is to be decided, not by
the court asked to order arbitration, but as the parties have
agreed, by the arbitrator. . . . 8/

I nasnuch as the County has refused to proceed to arbitration on the
amended grievance involving the interpretation of Sec. 5.02 as applied to
probationary enployes, the GCounty has been found to have violated Sec.
111.70(3)(a)5, Stats., and has been directed to proceed to arbitration on the

anmended gri evance.
Dated at Madi son, Wsconsin, this 20th day of My, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Lionel L. Ctowey /s/
Lionel L. Crow ey, Exam ner

8/ AT&T Technologies, Inc. v. Comunication Wrkers of Anerica, 475 U S
643, 1121 LRRM 3329 (1986).
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