RACI NE COUNTY Cl RCUI T COURT BRANCH I 1
JUDGE: Stephen A Si manek

RACI NE EDUCATI ON ASSCOCI ATI ON and RACINE UN FI ED SCHOOL DI STRI CT,
Petitioner,

V.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON, Respondent.

DECI SI ON NO. 27986-C
Case No. 96- CV-09842
Case No. 96-CV-1030

NOTI CE OF ENTRY OF FI NAL ORDER

TO M. Jack D. Wal ker, Melli, Wil ker, Pease & Ruhly, S.C. Suite
600, Insurance Building 119 Martin Luther King, Jr. Blvd., P. 0.
Box 1664, Madison, W 53701- 1664, Attorney for Racine Unified
School District.

M. Robert K. Whber Hanson, Gasiorkiewicz & Wber, S . C, 514
W sconsin Avenue, Racine, W 53403, Attorney for Racine Education
Associ ati on.

PLEASE TAKE NOTICE that a nenorandum decision and final order
affirmng the decision of the Wsconsin Enploynent Relations
Conmi ssion, of which a true and correct copy is hereto attached,
was signed by the Court on the 12th day of Decenber, 1996, and
duly entered in the Crcuit Court for Racine County, Wsconsin, on
the 12th day of Decenber, 1996.

Dated this 12th day of Decenber, 1996.
JAMES E. DOYLE, Attorney Ceneral

JOHN D. N EM STO, Assistant Attorney General, State Bar No.
1012658, Attorneys for Defendant, Wsconsin Personnel Comm ssion

W sconsin Departnent of Justice, Post Ofice Box 7857, WMadison,
W sconsin 53707-7857, (608) 266-0278

RACI NE COUNTY Cl RCUI T COURT BRANCH 11
JUDGE: Stephen A Si manek

RACI NE EDUCATI ON ASSOCI ATI ON and RACINE UN FI ED SCHOOL DI STRI CT,
Petiti oner,
V.



W SCONSI N EMPLOYMENT RELATI ONS COW SSI ON, Respondent

DECI SI ON No. 27986-C
Case No. 96-CV-0984
Case No. 96-CV-1030

DECI SI ON | SSUED: 12-12-96
Menor andum Deci si on and ORDER
| NTRCDUCTI ON

This matter cones before the Court on Petitions for Review brought
by the Racine Education Association (REA) and Racine Unified
School District (Unified) pursuant to Wsconsin Statutes, Section
227.53 to review the April 15, 1996, decision of the Wsconsin
Enpl oynment Rel ations Comm ssion (WERC) that REA s insistence on
t he exclusion and/or silence of Frank Johnson during a neeting on
Decenber 17, 1993, constituted a violation of Ws. Stats. Sec.
111.70(3)(b)3, and Janes Ennis' cancellation of a March 4, 1994,
neeting did not violate Sec. 111.70(3)(b)3.

FACTS

REA and Unified have been parties to a series of collective
bargai ning agreenents and were engaged in negotiations for a
successor agreenent when the matters at issue in these proceedings
arose. At the suggestion of Conmm ssion nediator Henry Henpe and
School Board President Garrett, Superintendent Arnstead and REA
Executive Director Ennis agreed to neet Decenber 17, 1993, to
di scuss issues related to year-round schools. Ar st ead br ought
menbers of Unified's admnistrative staff to the neeting,
including Unified s principal collective bargaining spokesperson,
Frank Johnson. Ennis brought two unit nmenbers with him one of
whomis the chairperson of an REA conmittee whose responsibilities
i ncl ude managi ng, bargai ning, and drafting bargaining proposals.
Ennis is REA' s principal collective bargai ni ng spokesperson.

At the start of the neeting, Ennis objected to the presence of
sone Unified staff and advised Arnstead that he would not neet if
Johnson was allowed to participate. Arnstead advised Ennis that
he felt Johnson should be present at any neeting regarding "Il abor
negotiations.” Johnson told Ennis that Ennis' position was a
"prohi bited practice.”

Arnstead and Ennis had a side neeting, and it was agreed that



Johnson could be present but could not speak. Arnst ead agreed
that Johnson could not speak because Ennis would otherw se have
refused to neet. The neeting proceeded with Johnson taking
detail ed notes of the matters di scussed.

On or about March 1, 1994, Arnstead and Ennis agreed to neet on
March 4, 1994, to discuss whether there were bargaining issues
which could be resolved through adoption of admnistrative
policies or regulations by Unified.

Before the March 4 neeting was held, Unified filed a prohibited
practice conplaint with the Conmm ssion alleging Ennis, conduct
during the Decenber 17, 1993, neeting violated sec. 111.70(3)(d)3,
Stats., which mandates good faith bargai ning by both sides.

Ennis met with Arnstead briefly on March 4, 1994, but indicated
that he would not proceed to discuss the planned topic because he
believed he would be engaging in the sane conduct which had
pronpted Unified s prohibited practice conplaint. Ennis left
wi t hout any further discussion.

The Conm ssion determ ned that both neetings were for the purpose
of collective bargaining over mandatory and perm ssive subjects of
bar gai ni ng.

STANDARD OF REVI EW

Section 227.57, Stats., provides that the review of an
adm ni strative decision "shall be conducted by the court ... and
shall be confined to the record .... Subsections (5) and (6)

provi de that:

(5) The court shall set aside or nodify the agency
action if it finds that the agency has erroneously
interpreted a provision of law and a correct

interpretation conpels a particular action, or it shal
remand the case to the agency for further action under
a correct interpretation of the provision of |aw

(6) If the agency's action depends on any fact found
by the agency in a contested case proceeding, the court

shall not substitute its judgnment for that of the
agency as to the weight of the evidence on any disputed
finding of fact. The court shall, however, set aside

agency action or remand the case to the agency if it
finds



that the agency's action depends on any finding of fact that
is not supported by substantial evidence in the record.

A reviewi ng Court nust accept findings of the agency if they can
be supported by substantial evidence. Subst anti al evidence does
not nean a preponderance of evidence, but rather whether
reasonabl e m nds could reach the same concl usion as reached by the
agency. Wsconsin Environmental Decade v. Public Service
Conmi ssion, 98 Ws.2d 682, 298 N W2d 205 (1980); Town of
Ashwaubenon v. State H ghway Comm ssion, 17 Ws.2d 120, 115 N W 2d
498 (1962).

Substantial evidence "is such relevant evidence as a reasonable
m nd m ght accept as adequate to support a conclusion.” Sanmens v.
LIRC, 117 Ws.2d 646, 659, 345 N.W2d 432, 437 (1984).

It is not required that the evidence be subject to no other
reasonabl e equally plausible interpretations. Ham lton v. ILHR
Departnent, 94 Ws.2d 611, 288 N.W2d 857 (1980). Wen nore than
one inference reasonably can be drawn, the agency's finding is
concl usive. Vocational, Technical & Adult Educ. Dist. No. 13 v.
DILHR, 76 Ws.2d 230, 240, 251 NWw2ad 41, 46 (1977). The
review ng Court cannot evaluate the credibility or weight of the
evi dence. Bucvrus-Erie Co. v. D LHR 90 Ws.2d 408, 418, 280
N.W2d 142, 147 (1979).

In the case of Gateway Gty Transfer Co. v. Public Service
Conmi ssion, 253 Ws. 397, 34 N W2d 238 (1948), it was pointed out
that in review ng adm ni strative decisions, "substantia
evidence"” did not include the idea of the Court weighing the
evidence to determne if a burden of proof was net or whether a
view was supported by the preponderance of the evidence. Such
tests are not applicable to adm nistrative findings and deci si ons.
Substantial evidence is equated with that quantity and quality of
evi dence which a reasonable person would accept as adequate to
support a concl usi on.

In applying these standards of review, this Court nust accord due
wei ght to the experience, technical conpetence, and specialized
know edge of the Commission, as well as the discretionary
authority conferred upon it. Sec. 227.57 (10), Stats.

The deferential review required of this Court is enphasized by
case |aw For exanple, "substantial evidence" necessary to
support findings of fact requires only that the record contain
evidence from which a reasonable mnd could arrive at the sane



conclusion reached by the Comm ssion. The court so stated in
Madi son Gas & Elec. Co. v. Public Serv. Comm, 109 Ws.2d 127
133, 325 N.W2d 339, 342-43 (1982):

Substantial evidence does not nean a preponderance of
the evidence. Rather, the test is whether, taking into
account all the evidence in the record, "reasonable
mnds could arrive at the sane conclusion as the
agency." (citation omtted).

The Conmmission's Findings may be set aside only if a reasonable
person could not have nade those findings. Daly v. Natural
Resources Board, 60 Ws.2d 208, 220, 208 N.W2d 839, 846 (1973),
cert. denied, 414 U S. 1137 (1974). The Comm ssion's Findi ngs may
be supported by substantial evidence even if contrary to the great

wei ght and cl ear preponderance of the evidence. See Robertson
Transport. Co. v. Public Serv. Comm, 39 Ws.2d 653, 658, 159
N.W2d 636, 638 (1968). In short, this Court's review of the

Conmi ssion's Findings of Fact nmust accord great deference to those
Fi ndi ngs.

Simlarly, great deference nust be accorded the Comm ssion's
Concl usion of Law. This Court nust accept the conclusions of the
Conmi ssion even if other interpretations of Ch. 111 are equally
consistent with the statute's purpose, as the court held in
Environnental Decade v. |ILHR Dept., 104 Ws.2d 640, 644, 312
N.W2d 749, 751 (1981):

However, the construction and interpretation of a
statute by the admnistrative agency which mnust apply
the law is entitled to great weight and if several
rules or applications of rules are equally consistent
with the purpose of the statute, the court should defer
to the agency's interpretation.

This Court nust sustain the Comm ssion's conclusions as long as
they are reasonable, despite the existence of other reasonable
Vi ews:

If the commssion's legal conclusion is reasonable,
however, the court will sustain the conmssion's view
even though an alternative view nmay be equally
reasonabl e.

Farmers MIIl of Athens, Inc. v. ILHR Dept., 97 Ws.2d 576, 580,
294 N.W2d 39, 41 (C. App. 1980) (footnote omtted).



| SSUE

Does substantial evidence in the record support the Decision

of the Conm ssion?
DI SCUSSI ON
Ws. Stats. Sec. 111.70(1)(a) provides:

"Col | ective bargaining” neans the performance of the
mutual obligation of a nunicipal enployer, through its
officers and agents, and the representative of its
muni ci pal enployes in a collective bargaining unit, to
neet and confer at reasonable tinmes, in good faith,
with the intention of reaching an agreenment, or to
resol ve questions arising under such an agreenment, wth

respect to wages, hour s and condi ti ons of
enpl oynent,.... The duty to bargain, however, does not
conpel either party to agree to a proposal or require
the nmaking of a concession. Col I ective bargaining

includes the reduction of any agreenment reached to a
witten and signed docunent. The enployer shall not be
required to bargain on subjects reserved to managenent
and direction of the governnental unit except insofar
as the manner of exercise of such functions affects the
wages, hours and <conditions of enploynment of the
muni ci pal enployes in a collective bargaining unit. In
creating this subchapter the legislature recognizes
that the nunicipal enployer mnust exercise its powers
and responsibilities to act for the governnment and good
order of the jurisdiction which it serves, its
commercial benefit and the health, safety and welfare
of the public to assure orderly operations and
functions wthin its jurisdiction, subject to those
rights secured by nmuni ci pal enpl oyes by t he
constitutions of this state and of the United States
and by this subchapter.

Ws. Stats. Sec. 111.70(2) provides:

RIGHTS OF MJN Cl PAL EMPLOYEES. Muni ci pal enpl oyees
shall have the right of self-organization, and the
right to form join or assist |abor organizations, to
bargain collectively through representatives of their
own choosing, and to engage in lawful, concerted



activities for the purpose of collective bargaining or
ot her nutual aid or protection ....

Ws. Stats. Sec. 111.70(3)(a) provides in part:

PROH Bl TED PRACTICES AND THEIR PREVENTION. (a) It is a
prohi bited practice for a municipal enployer

1. To interfere with, restrain or coerce nunicipal
enployes in the exercise of their right guaranteed in
sub. (2).

3. To encourage or discourage a nenbership in any

| abor organization by discrimnation in regard to
hiring, tenure, or other terns or conditions of
enpl oynent

4. To refuse to bargain collectively wth a
representative of a mgjority of its enployes in an
appropriate collective bargaining unit

Ws. Stats. Sec. 111.70(3)(b) provides:

(b) It is a prohibited practice for a nmnunicipal
enpl oyer, individually or in concert with others:

3. To refuse to bargain collectively with the duly
aut horized officer or agent of a municipal enployer,
provided it is the recognized or certified exclusive
collective bargaining representative of enployes in an
appropriate collective bargaining unit. Such refusa
to bargain shall include, but not be limted to the
refusal to execute a collective bargaining agreenent
previ ously agreed upon.

The Conmmission's ultimate determnation in these consolidated
proceedings turned on the wunderlying facts, and its ultimate
concl usi ons are m xed questions of fact and |law. The Comm ssion's
ultimate conclusion in case 0984 that the REA s representative,
Janmes Ennis' (Ennis) conduct at the Decenber neeting was in effect
a refusal to bargain, and thus constituted bad-faith bargaining,
was reasonable and is supported by substantial evidence.

Li kewi se, the Conmmi ssion's conclusion in case 1030 that Ennis’
refusal to participate at the March 4 neeting did not violate
REA's duty to bargain was reasonable in view of the surrounding
ci rcunst ances.



The Conmmi ssion determned that Ennis' conduct in refusing to allow
Unified s representative, Frank Johnson, to actively participate
in the Decenber neeting constituted a failure to bargain in good
faith, but his actions at the March 4 neeting did not. The
Conmi ssion has had substantial experience in evaluating rel evant
evi dence and resol ving such disputes. Therefore, the Comm ssion's
ultimate legal conclusion in the matter reflects "interpretation
and application of the law [which] is of long standing”" and is
particularly subject to its "experience, technical conpetence and
speci alized know edge ...." Wst Bend, 121 Ws.2d at 12; sec.
227.57(10), Stats. The Court, therefore, affirns the Comm ssion's
ultimate |egal conclusions because a "rational basis exists for
them" Wst Bend, 121 Ws.2d at 13; School Dist. of Drunmond v.
WERC, 121 Ws.2d 126, 135, 358 N.W2d 285 (1984).

The Conm ssion nmade factual findings drawn directly from evidence
in the record. Al t hough other equally plausible interpretations
of the facts may be reached, it is for the agency to determ ne
which view of the facts it wshes to accept. Because the
Conmi ssion's factual findings are supported by substantia
evidence in the record, this Court affirns all of the Conm ssion's
findi ngs and concl usi ons.

REA' s principal contention is that the Decenber 17, 1993, neeting
was not "a collective bargaining session” and therefore there
could be no violation of the duty to bargain in good faith.

Section 111.70(3)(d)(3) provides that it is a prohibited
practi ce:

3. To refuse to bargain collectively with the duly
aut horized officer or agent of a municipal enployer,
provided it is the recognized or certified collective
bargai ning representative of enployes in an appropriate
bargai ning unit.

The Conmi ssion concluded that Ennis' refusal to allow Unified s
representative, Frank Johnson, to actively participate in the
Decenber 17, 1993, neeting was in effect a refusal to neet with
Unified's duly authorized representative for the purpose of
col l ective bargai ni ng.

REA contends that it did not attend and participate in the
Decenber 17 meeting for the purpose of collective bargaining. REA
cites the Conmssion examner's decision which reached that
conclusion but which conclusion the Comm ssion rejected. The



Conmi ssion succinctly stated its reasons in its menorandum
deci si on:

Here, we are satisfied that there was sone uncertainty
in the parties' mnds as to whether the Decenber 17
neeting was for the purpose of collective bargaining.

V&  note, for i nst ance, t hat nei t her side was
represented at the neeting by its normal bargaining
t eam

However, we are also satisfied that the neeting
ultimately evolved into collective bargaining over both
mandat ory and perm ssive subjects of bargaining rel ated
to year-round schools. Gven the evolution of the
neeting and the critical nature of the right to contro
the identity of one's own bargaining team we are
persuaded that Ennis' insistence on Johnson's exclusion
and/ or silence during the Decenber 17 neeting violated
sec. 111.70(3)(d)(3), Stats. Wiile the violation my
not have been intended, we think the right in question
is so inmportant that any intrusion violated the | aw

REA apparently believes, as did the examner, that Ennis'
notivation in attending the Decenber 17 neeting controlled over
the substance of the matters discussed. Collective bargaining is
not so limted. Sec. 111.70(1)(a), Stats., defines collective
bar gai ni ng:

The performance of the nutual obligation of a nunicipa
enpl oyer, through its officers and agents, and the
representatives of its enployes, to nmeet and confer at
reasonable tinmes, in good faith, with the intention of
reaching an agreenent, or to resolve questions arising
under such an agreenment, with respect to wages, hours
and conditions of enploynent.

As already indicated, the Decenber 17 neeting was arranged wth
t he assistance of nediator Henry Henpe and School Board President
Garrett for the purpose of discussing various issues related to
Unified s year-round school proposal. Based primarily on the
detailed notes taken by Unified s representative, Frank Johnson,
at the Decenber 17 neeting, which uncontroverted notes were
incorporated into the Commssion's Finding of Fact 5, it is clear
that the neeting was, in reality, a bargaining session. Numerous
topics related to the year-round school proposal were discussed by
the participants wth the obvious purpose of reaching sone



consensus. Those notes indicate that the foll ow ng topics, anobng
others, were discussed: who would do the teaching; pay issues;

bunpi ng ri ghts; schedul es for paychecks; timng for
i npl ement ati on, ways for teachers to opt out of the program use
of specialists; vacation planning; intranmural sports; teacher

conferences; snow days; preparation tine; student discipline; and
ot her | ess significant issues.

There sinply is no nerit to the contention that the Comm ssion's
determ nation finds no support in the record. Cdearly, there is
substantial evidence to support the Conmm ssion's findings that
bar gai ni ng over nmandatory and perm ssive subjects took place.

The circunstances surrounding the March 4, 1994, neeting are
significantly different than those surrounding the Decenber 17
neeting. Ennis had refused to neet with Unified at the Decenber
17 neeting if Unified s principal negotiator, Frank Johnson, was

allowed to actively participate. This conduct on the part of
Ennis effectively dictated to Unified the conposition of their
representatives at that neeting. Shortly before the March 4

neeting, Unified had filed its prohibited practice conplaint with
t he Conm ssion based on the incident involving Frank Johnson.
Because the prohibited practice conplaint had been filed against
REA, Ennis refused to attend the scheduled March 4 neeting.
Clearly, the environnent had changed between Decenber 17 and March
4.

Ennis may have personally believed the purpose of the Decenber 17
neeting was not a collective bargaining session, but rather an
i nformal discussion concerning matters of nutual interest to REA
and Unified. Such understanding would help to explain why he did
not want Frank Johnson, Unified' s chief negotiator, to actively
participate in the neeting. Had Johnson been allowed to actively
participate, REA could not Ilater contend that the informnal
di scussion was not in fact a negotiating session.

The March 4 neeting also was arranged by Conm ssion nediator
Henpe. Ennis was to neet with Superintendent Arnstead ostensibly
for the purpose of narrowi ng issues in bargaining. Frank Johnson,
Unified's negotiator, was not scheduled to be present at this
nmeeti ng. It perhaps is significant that Johnson is the only
person authorized by Unified's board to negotiate collective
bar gai ni ng agreenents with the Associ ati on.

As indicated, by March 4, there was absolutely no doubt Unified
believed that these neetings (Decenber 17 and March 4) were for



the purpose of collective bargaining. Filing the prohibited
practice conplaint, which is at 1issue in these proceedings,
confirnmed that fact. The Conmm ssion's finding that Ennis believed
he would be conmtting a prohibited practice if he entered into
negoti ati ons on March 4 under those circunstances is undi sputed.
Wiy he believed that to be true is not clearly reflected in the
record. Nevertheless, the record contains substantial evidence to
establish that REA did not violate its duty to negotiate in good
faith when Ennis refused to neet with Superintendent Arnstead on
March 4.

When one party in a collective bargaining relationship refuses "to
neet and confer at reasonable tinmes, in good faith, wth the
intention of reaching an agreenent," (sec. 111.70(l)(a)), the
Conmi ssion looks to the "totality of conduct”™ or "totality of
circunstances"” surrounding the refusal/failure to neet to

determne whether in fact a prohibited-practice has been
commtted. See Jerone Filbrandt Plunmbing, Dec. No. 27045-C (WERC
9/92) aff'd by the Court of Appeals, District IIl, January 31,

1995, No. 94-1584, wunpublished; Adans County, Dec. No. 11307-A
(WERC 4/73). c.f., NLRB v. Schwab Foods Mg., 858 F.2d 1285, 1292
(7th Gr. 1988).

Over the vyears, there have been nunerous decisions by the
Conmi ssion concerning what activity constitutes a refusal to
bargain in good faith wunder both the Minicipal Enploynent
Rel ations Act and the Enploynent Peace Act. See LaCrosse
Hospital, Dec. No. 5946 (2/9/61), aff'd LaCrosse County Grcuit
Court, March 1962; Hebe Tile Conpany, Dec. No. 23512-A (VERC
5/87); Charles Johnson, Dec. No. 7396 (1965), aff'd Brown County
Crcuit Court, August 1965; City of Madison, Dec. No. 15079
(WERC/ 78); Green County, Dec. No. 20308-D (WERC 84). It is
difficult to imagi ne an area where any adm nistrative agency woul d
have greater experience and expertise, nor where its application
of the law to fact would be entitled to greater weight. Si nce
there is substantial evidence in the record to support the
Conmi ssion's findings and its ultinmate concl usions are reasonable
under the totality of the circunstances, the Court affirnms those
findings and conclusions in their entirety.

To be affirnmed, the Conmssion's decision need only be a
reasonable one from anmong other reasonable alternatives. The
Commi ssion's decision is, at mninmum one reasonable alternative.

THEREFORE, it is ORDERED that the April 15, 1996, Decision of the
Conmi ssion ought to be and hereby is AFFIRVED in all respects.



The petitions for review are dismssed on their nerits.

BY THE COURT:

Dat ed at Racine, Wsconsin, this 12th day of Decenber, 1996.

St ephen A. Si manek
CGrcuit Court Branch 2



