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Appear ances:
M. Thomas C. Coel dner, Assistant City Attorney, 800 Gty Hall, 200 East
Wlls Street, MIwaukee, Wsconsin 53202-3551, for the Gty.
Adel man, Adelnman & Murray, S.C., by M. Kenneth J. Mirray, 1840 North
Farwel |, Suite 403, M Iwaukee, Wsconsin 53202, for the M| waukee
Pol i ce Associ ati on.
Law O fices of Gerald P. Boyle, by Ms. Judy Ogorchock, Attorney at Law,
1124 West Wells Street, MIwaukee, Wsconsin, for the MIwaukee Police
Supervi sors' O ganizati on.

FI NDI NGS OF FACT, CONCLUSI ONS CF LAW
AND DECLARATORY RULI NG

On July 28, 1993 and August 13, 1993, the Ml waukee Police Association
(MPA) and the Cty of MIlwaukee (Gty), respectively, filed petitions with the
Wsconsin Enploynent Relations Conmission pursuant to Sec. 111.70(4)(b),
Stats., seeking a declaratory ruling to resolve a dispute as to whether certain
MPA proposal s are nandatory subj ects of bargai ni ng.

Hearing on the petitions was held Cctober 11, 12 and 14, and, Novenber 12,
1993 in M I waukee, Wsconsin, before Examiner Peter G Davis. During the first
day of hearing, a notion fromthe M| waukee Police Supervisors' Oganization to
intervene in Case 402 was grant ed.

Post hearing witten argunent was filed and the record was closed
January 5, 1994 when the City and the MPA advised the Exami ner that they would
not be filing reply briefs.

Having considered the evidence and argunent, the Conm ssion nakes and
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i ssues the follow ng

FI NDI NGS OF FACT

1. The City of MIlwaukee, herein the CGty, is a nunicipal enployer
having its principal offices at 200 East Wlls Street, MIwaukee, Wsconsin
53202- 3551.

2. The Ml waukee Police Association, herein the MPA is a |abor
organi zation representing certain non-supervisory sworn enployes of the Gty of
M I waukee Police Departnent for the purposes of collective bargaining and
having its principal offices at 1840 North Farwell Avenue, Suite 400,
M | waukee, Wsconsin 53202.

3. The M | waukee Police Supervisors' Organization, herein the MPSO is a
| abor organi zation representing certain supervisory sworn enployes of the Gty
of Ml waukee Police Departrment for the purposes of collective bargaining and
having its principal offices at 1124 Wst Wlls Street, MI|waukee, Wsconsin
53233.

4. During collective bargaining between the Cty and the MPA and the
Gty and the MPSO a dispute arose as to whether the followi ng proposal is a
mandat ory subj ect of bargaining

Existing roll-call time practices will be maintained for
the term of this Agreenment or any agreed-upon extension
t her eof .

5. During collective bargaining between the Cty and the MPA a dispute
arose as to whether the following proposals are mandatory subjects of

bar gai ni ng:

ARTI CLE 12
SPECI AL DUTY PAY AND PROMOTI ONS

Del ete the present language in its entirety and recreate to
read as follows.

1. "Each enployee wthin the MIwaukee Police
Association shall be paid an additional anount
for time spent underfilling or performng work
for an exenpt position or classification that is
conpensated at a higher rate. The additional
amount for time so spent shall be equivalent to
the difference between the base salary hourly
rate of the enployee and the next highest pay
step of the rank, position or classification the

enmpl oyee is underfilling.

2. In the event the position underfilled is an
authorized exenpt position or classification
menbers shall not be required to underfill such
position for nore than two (2) pay periods in a
one (1) vyear period. Said position shall

thereupon be filled by the appointnent of an
eligible nmenber of the Association through the
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appropriate procedures set out by statute,
ordi nance and appl i cabl e Admi ni strative
procedures.

If a vacancy exists beyond one (1) pay period in
a non-exenpt rank as defined by the Fire and
Police Commission, the Chief of Police shal
nomnate the next qualified nmenber at the
following Fire and Police Comm ssion Regular
neeting pursuant to Fire and Police Conmmi ssion
Rul es.

Any paynent (s) made under the provisions of this
Article for underfilling shall not have any sum
deducted for pension benefits nor shall such
paynents be included in the determ nation of
pensi on benefits or other fringe benefits.

A menber of the MIwaukee Police Association
shal | be eligible for t he conpetitive
pronotional exam nation administered by the Fire
and Police Conmission, to the rank of Detective
or Sergeant of Police if the nmenber has attained
three (3) vyears of active service seniority
prior to the actual date of the witten
exam nati on. Active service as wused herein
shall be defined in Article 9 of this Agreenent
except, time spent on mnmlitary |eave, duty
disability retirenment, educat i onal | eave,
maternity |l eave, sick |eave of |ess than one (1)
year, nedical |eave of less than one (1) year,
wor kers conpensation |eave of |less than one (1)
year and unpai d suspension(s) of sixty (60) work
days or less, shall count towards the three (3)
year active service requirenment.

Seniority shall count t owar ds the fina
aggregate score in determning placement on the
eligibility list for the rank of Detective and
Sergeant of Police according to the follow ng
schedul e.

3-6 years of service 30%
7-10 years of service 35%
11 or nore years of service 40%

ARTI CLE 28

VACATI ONS

Mai ntain present |anguage except for the follow ng

nodi fi cati ons.

1

Anmend section 6. first sentence to read as
fol | ows.

6. "An enployee on authorized injury
| eave as a result of a duty-incurred
injury my use vacation scheduled
during the period of such |[eave
provided the enployee submts a
witten advance request to a
District Conmander to use the
vacation, and provided further, the
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2.

Del et e
fol |l ows.

11.

enpl oyee's private physician has
aut hori zed use of this vacation."”

section 11. and recreate to read as

"All menbers, except as otherw se
provided, who will have been in the
service continuously twelve nonths
or nore shall, on the third Monday
in January, unl ess ot herwi se
or der ed, sel ect their annual
vacation periods on a seniority
basis by shift or by other approved
nmet hods, as arranged by their
commandi ng officers in the bureaus
or divisions to which they are
attached. Vacations nmay be sel ected
for any week of the year; however,
nmenbers shall be limted to two (2)
weeks or ten (10) working days of
vacation during the period of June 1
t hrough Septenmber 15 of each year,
hereinafter referred to as the
"Sunmmer Vacation Period". Not hi ng
herein should be construed as
prohibiting nenbers from taking
three (3) to five (5) weeks vacation
consecutively at any other time of
one vyear, provided, however such
vacati ons are arranged at t he
di scretion of t he comandi ng
officer, wth due regard to the
needs

of the service.

Sel ection of vacations for the
current year nust be finalized by

March 15 of said year. After a
nenber has made t he vacati on
sel ecti on to whi ch he/ she is
entitled, he/ sh will not be

permtted to trade a vacation with
anot her nenber or change dates of
such vacation. Trading of vacations
is strictly prohibited, however,
when a nmenber selects his/her non-
segnented vacation the trading of
off days to start a vacation will be
permtted.

Menbers nmay “"split" (divide
vacations into allowed divisions)
their vacation into weekly periods.

Each selected vacation period wll

consi st of at | east five (5)
vacation days preceded by tw (2)
regul ar of f days, except as

ot herwi se provided for in section 9.
of the ARTICLE. Menbers electing to
split vacation periods must make all
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selections on their first pick. One
(1) overtine off day or Holiday may
be added to all such vacation
peri ods. This shall apply to any
single vacation period of ten (10),
fifteen (15), twenty (20) or twenty-
five (25) working days each.
Addi tional earned overtinme off days
or Holidays which extend a vacation
in excess of ten (10), seventeen
(17), twenty-four (24), thirty-one
(31) or thirty-eight (38) days
respectively, may be granted only in
ener genci es during t he " Sumrer
Vacation Period" wth the approval
of the Assistant Chief of Police.
However, at all other times during a
cal endar vyear, a Bureau/District
Conmander may grant such additional
earned overtime off days or Holidays
with due regard to the requirenent
of the police service.

A nmenber whose service is
expected to continue so as to
conplete a years active service may,
after six (6) months of service and
at the sole discretion of the Chief
of Police be allowed to take
vacation tinme wthin the vyear of
appoi ntment. However, if the nenber
| eaves the service of the Gty
before the conpletion of the initial
12-nonth period, that vacation shall
be deemed unearned and paynments nade

during t he vacat i on shal | be
deduct ed upon term nation of
enpl oynent .

Commandi ng O ficers will grant

menbers of the Police Band two (2)
weeks or ten (10) working days of
earned vacation during the "Sumrer
Vacation Period". Such two (2)
weeks of vacation shall not be drawn
or nade part of the regular shift
vacation schedul e, but shall be
assigned by the commanding officer
with consideration for the nenbers
and the needs of the service. Band
menbers entitled to three (3), four
(4) or five (5 weeks of vacation
will be required to pick such
additional weeks as part of the
regular shift vacation schedul e,
except as otherwi se provided for in
section 9. of this ARTICLE

Menmbers entitled to choose
their wvacation pursuant to being
awarded a Ctation or Comendatory
Letter and by virtue of a Departnent
Oder are to be allowed a choice of
vacation nutually agreeable to the
menber and his comrandi ng officer,
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and for the \good of the service.
Such choices are not to be regarded
as part of the regular shift
vacation schedul e.

A mlitary training |eave of
absence, not to exceed fifteen (15)
successi ve cal endar days and granted
upon receipt of Oficial Departnent
of Defense Orders, shall in no way
affect the selection of vacations.
Police Departnent personnel who are
menbers of a National Quard or
Reserve Uni t will pi ck their
vacation at the sane time as all
regul ar enpl oyees and shall not be
gi ven speci al consi der ati on
dependent upon the time of such
Mlitary Training Leave.

Menbers shall not be pernmitted
to pick for three (3), four (4) or
five (5) week vacations prior to the

time of draw ng. Menbers whose
anniversary date falls during the
current cal endar year will be
awar ded their addi ti onal week

vacation by the commandi ng officer,
after said date, with consideration
for the nenber and the needs of the
servi ce.

The adm nistration of al |
vacation periods, Holiday off tineg,

and regular off days shall be
strictly in accord with Cty
O di nances and current | abor
agr eenent s.

The vacation sel ection process
shall be conducted pursuant to the
following goals at District Stations
in det erm ni ng t he number of
personnel off at any one tine.

12% of f on the day shift.

10% of f on the power shift,

a.
b. 10% of f on the early shift
C.
d. 9% of f on the late shift.

Anyt hi ng herein to t he
contrary not wi t hst andi ng, t he
Associ ation acknow edges the right
of the Chief to suspend the rights
of its nmenmbers to select or, having
sel ect ed, to take a scheduled
vacation in the event the Chief is
unable to provide essential services
by any other neans, or in the event
civil disorder, riot, insurrection,
or some Act of God requiring the

and
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sunmmoni ng  of as many possi bl e
officers as possible to an on duty
status.”
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ARTI CLE 55
DUTY ASSI GNVENT

1. Delete the Article in its entirety and recreate
to read as foll ows.

1. "An enpl oyee shall, wupon appointnent and
after taking and subscribing his/her oath
of office, be assigned to night duty in a
police district designated by the Chief of

Pol i ce.

2. The Regularly Scheduled Shifts shall be
defined as:

DAY SH FT - Starting tine between
7:30 am and 8:00 a.m
excl udi ng roll call,
(First Shift).

EARLY SHI FT - Starting tine between
3:30 p. m
and 4:00 p.m excluding
roll call, ( Second
Shift).

PONER SHI FT - Starting tine between

7:00 p.m and 8:00 p.m
excluding roll call.

LATE SH FT - Starting tine between 11:30
p.m and 12:00 mi dnight
excl udi ng roll call,
(Third Shift).

3. Menmbers shall be assigned to day shift
according to seniority in their respective
ranks and positions. When an opening
exi sts on the day shift, eligible
personnel shall be transferred to such
shift unless the enployee waives such
transfer to such opening. If an enpl oyee
waives his right to transfer to the day
shift, upon a subsequent request the

nmenber shall be eligible for the next day
shift opening. Seniority shall be defined
as set forth in ARTICLE 9, of this
Agreement for all ranks, positions or
cl assifications.

4. Wen a vacancy occurs within a special
assi gnnent , position, rank or
classification or a newy created special
assi gnnent , position, rank or

classification the Chief of Police shall
cause a nmenorandum to be published and
posted at all work |ocations. The
mermor andum  shal | indicate the mninmum
eligibility criteria that are reasonably
required for said opening, affording all
eligible personnel expressing interest the
same opportunity for selection. All
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ARTI CLE 68

results shall be posted

a. |If a special assignment or newy
created special assignnment vacancy
occurs on the day shift, personne

assigned to the day shift shall be
given priority to such specia

assi gnnent subject to the nmenorandum
positing set forth above. Speci al

assignnents specifying criteria that
day shift personnel cannot neet and
cannot be trained to neet within a
reasonable period of time my be
filled on a tenporary basis not to
exceed thirty (30) cal endar days.

The parties recognize nenbers, as a matter
of past practice, have regularly schedul ed
shifts, e.g., TEU 11:00 a.m to 7:00 p.m,
which are other than those identified in
section 2/. of this ARTICLE and those
deviations may continue. However, any
further deviation in shifts beyond those
in place as of the comencenent of
bargaining the ternms of this agreenent
shall be negotiated between the parties
except for temporary changes for thirty
(30) days or less or in the event of a
decl ared energency."

REAPPO NTMENT BENEFI TS

1. Create the following |language to read as
fol |l ows.
1. "A current enployee of the Ml waukee

Police Department who |eft in good
standing, within the tine limts set forth
below, may apply for reappointnent by
giving a witten notice to the Chief of
Police or a designee.

a. A current enployee shall rmaintain
the right to reappointnent for a
period of one (1) cal endar year from
the tinme of separation and upon
reappoi nt ment shall be granted "ful
ri ghts-benefits". For purposes of
full rights-benefits interpretation
an enployee reinstated shall have
restored the sane base salary |evel
si ck | eave bal ance, seniority,
classification or rank, pronotiona
opportunity, vacation(s) and
selection and all other benefits
afforded by this agreenent. No
time-driven rights or benefits shal
accrue during t he peri od of
separati on.

b. Eligibility for pensi on,
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ARTI CLE 69

heal t h/ dent al insurance and life
i nsurance benefits shall be as
provided for respectively by the
provisions of the contract in effect
between the Gty and the MPA, the
ERS Act (Pension Law), contracts

bet ween t he city and its
heal t h/ dent al i nsurance providers
(Basic plan as well as HMJs) and

the contract between the Gty and
its Life Insurance Carrier.

C. A current enployee that detaches
from active service and applies for
reappoi ntment rmay be requested to
submt to a nedical exam nation
prior to reappointnent.

d. A current enployee that detaches
from active service and applies for
reappoi ntment nmay request, on an
annual basis, from the Fire and
Police Conm ssion, extensions  of
separation not to exceed one (1)
year increments and such extension
if granted being subject to the
terms as set forth in subsections
l.a., 1.b. and 1.c.

Nothing wthin this ARTICLE shall be
construed to include |eaves of absence as
provided for by this Agreenent, City
Ordi nances, State Statutes and/or benefits
provi ded by custom or practice.

In t he event t he appl i cant for
reappoi ntment was in good standing, the
Chief of Police and Fire and Police
Conmi ssi on nmust have cause, for denial of
reappointnment to the Departnent. Deni al
of t he right to r eappoi nt ment in
accordance with the terns of this Article
must be supported by 'just cause' or the
absence of a vacancy. The applicant wll
be entitled, if denied, at his/her option,
to a hearing on the issue before the
permanent wunpire identified in Article 7
of this Agreenent."

NONDI SCRI M NATI ON

1. Create the following Ilanguage to read as
fol | ows.
1. "The Fire and Police Commission and

M | waukee Police Departnent shal | be
prohi bited from discrimnating agai nst all
nmenbers of the Association with respect to
t he application and terns of t he

-10-
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ARTICLE 71

Agr eement , transfers, pronoti ons,
performance eval uation, job assignnent
criteria and selection, recruitment and
other terms, conditions or privileges of

enpl oynent . Further, the Fire and Police
Commission and the Mlwaukee Police
Depart ment shal | be prohibited from
discrimnating based upon race, sex,
religion, nati onal origin, ancestry,

color, <creed, age, sexual orientation,
marit al or famly status, disability,
mlitary status, political or | abor
affiliation or any prot ected
characteristic as defined by Federal,
State or Local regul ations.

No menber shall be retaliated against for
exercising his/her rights for relief of an
alleged violation identified in paragraph
1. above.

FI TNESS FOR DUTY

1. Create the following Ilanguage to read as
foll ows.
1. "The Chief of Police may order a nenber of

the Association to submt to a nedical
exam nation by a physician or psychiatrist
who shall be licensed in the State of
W sconsi n.

An order to submni t to a medi cal
exam nati on nust be prem sed on reasonabl e
suspi cion founded on specific, objective
and articulable facts either directly

observed by at least two (2) direct line
supervisors or learned from a reliable
sour ce corroborated by facts and

circunstances from which a reasonable
i nfference may be drawn that the nenber is

unfit for duty. Reasonabl e suspi ci on
based solely on an officers (sic) physical
appear ance, conduct and psychol ogi cal

deneanor must be premi sed on factors that
are general |y accept ed within t he

scientific conmunity. The Depart nment
shall make a record of the basis for its
det ermi nati on prior to a nmedi cal
examnation and this record shall be
dat ed, and signed by the supervisor

ordering such exam nati on.

Wien the Chief of Police orders a nmenber
to subnmit to a medical examnation the
Chief's physician shall be a nenber of a
panel of three (3) physicians. The second
physician to be designated by the
Association and the third physician to be

-11-

No. 27996
No. 27997



selected by agreenent of the first and
second physicians, if needed. Deci si ons
by the panel shall be solely linmted to
whether the nenber is fit or wunfit for
duty and shall be final and binding upon
all parties.

Al records reviewed by a physician of the

panel shal | be treated as bei ng
confidential pursuant to a doctor/patient
rel ati onship. The physicians shall only

report to the Chief of Police whether the
menber is fit or unfit for duty.

If a panel physician determnes a nenber
is unfit for duty, the nenber shall be
carried on Adm nistrative Leave with full

pay and benefits continuing until the
menber is nmedically released for duty by a
physi ci an. In no event shal | t he

Adm ni strative Leave continue beyond six
(6) nonths. Al time spent by a nenber
outside the regularly scheduled shift for
nedi cal exam nations shall be deened
Overtine pursuant to Article 15 of this
agreemnent .

TRAUNVATI C | NCl DENTS

A mnimum three (3) day admnistrative
| eave of absence with pay and benefits is
nmandat ory for any of ficer directly
involved in the death or great bodily harm
(as defined by State Statute) of another
per son. This three day administrative
| eave of absence shall comence with the
next calendar day after the traunatic

i nci dent . In the event a nenber has
schedul ed vacati on, holiday tine or
conpensatory tineg, within three (3)

consecutive days following the incident
that gave rise to the admnistrative |eave
of absence, such scheduled time shall be

reschedul ed i Mmedi atel y after t he
admnistrative leave, at the request of
the enpl oyee. In addition, an officer
directly involved wll be afforded an
addi ti onal seven (7) floating
admnistrative |leave days to be used at
hi s/ her discretion. Consi deration shall

also be given toward an admnistrative
| eave of absence, with pay and benefits
continuing, being granted to nenbers(s)
involved in traumatic incident at the
di scretion of the Chief of Police.

a. At all times a nenber while on an
adm ni strative | eave of absence
shal | advi se  hi s/ her conmandi ng

officer of a phone nunber where
he/ she can be contacted for foll ow

-12-
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up investigation."

6. The disputed portions of the proposals relating to Roll Call (in
part), Vacations, Reappointnent Benefits, Nondiscrimnation, Duty Assignnent
(in part), and Fitness for Duty (in part) are primarily related to the wages,
hours and conditions of enploynent.

7. The disputed portions of the proposals relating to Roll Call (in
part), Special Duty Pay and Pronotions, Duty Assignment (in part), and Fitness

for Duty (in part) are primarily related to the nmanagenent and direction of the
Cty.

Based upon the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng
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CONCLUSI ONS OF LAW

1. The proposals identified in Finding of Fact 6 are mandatory
subj ects of bargai ni ng.

2. The proposals identified in Finding of Fact 7 are permssive
subj ect s of bargai ni ng.

Based upon the above and foregoing Findings of Fact and Concl usions of
Law, the Comm ssion nakes and i ssues the follow ng

DECLARATCRY RULI NG Y/

1. The Gty and the MPA have a duty to bargain within the meaning of
Secs. 111.70(1)(a) and (3)(a)4, Stats. as to the proposals identified in
Concl usi on of Law 1.

2. The Gty and the MPA do not have a duty to bargain within the
meaning of Secs. 111.70(1)(a) and (3)(a)4, Stats. as to the proposals
identified in Conclusion of Law 2.

3. The City and the MPSO have a duty to bargain within the meani ng of
Secs. 111.70(1)(a) and (3)(a)4, Stats. as to the portion of the Roll Call
proposal identified in Conclusion of Law 1 but do not have a duty to bargain
within the meaning of Secs. 111.70(1)(a) and (3)(a)4, Stats. as to the portion
of the Roll Call proposal identified in Conclusion of Law 2.

Dated at Madi son, Wsconsin this 25th day of March, 1994,
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By
A. Henry Henpe, Chalirperson
Her man Tor osi an, Comm ssi oner
WITiam K. Strycker, Commi ssioner
1/ (Cont i nued)
227.49 Petitions for rehearing in contested cases. (1) A petition for

rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se

1/ Pursuant to Sec. 227.48(2), Stats., the Commi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

(continued on pages 15 and 16)
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specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(continued on page 17)

1/

Not e:

(Cont i nued)

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceeding in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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Gty of MIwaukee

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND DECLARATORY RULI NG

DI SCUSSI ON

Before considering the specific proposal at issue herein, it is useful to
set forth the general legal framework within which disputes over the duty to
bargai n nmust be determ ned.

Section 111.70(1)(a), Stats., defines collective bargaining as ". . . the
performance of the mutual obligation of a rmunicipal enployer, through its
officers and agents, and the representatives of its enployes, to neet and
confer at reasonable times, in good faith, with respect to wages, hours and
condi tions of enploynent with the intention of reaching an agreenent, . . . the
enpl oyer shall not be required to bargain on subjects reserved to nmanagenent
and direction of the governnental unit except insofar as the nanner of exercise
of such functions affects the wages, hours and conditions of enploynent of the
enployes . . ." (enphasis added).

When interpreting Sec. 111.70(1)(a), Stats., the Wsconsin Suprene Court
has concluded that collective bargaining is required over matters primarily
related to wages, hours and conditions of enploynent but not over nmtters
primarily related to "forrmulation of basic policy" or the "exercise of
nmuni ci pal powers and responsibilities in pronoting the health, safety, and
wel fare for its citizens." Gty of Brookfield v. WERC, 87 Ws.2d 819, 829
(1979). See also Beloit Education Association v. WERC, 73 Ws.2d 43 (1976);
Unified School District No. 1 of Racine County v. WERC, 81 Ws.2d 89 (1977). A
nmunici pality may choose to bargain over a matter which is not prinarily rel ated
to wages, hours and conditions of enploynment if it is not expressly prohibited
from doing so by legislative delegation. Brookfield, supra. It should be
noted that a proposal's intrusion into statutorily established enployer rights
does not generate a finding that the proposal is permssive unless that
i ntrusion outweighs the proposal's relationship to wages, hours and conditions
of enpl oynent. A endale Prof. Policenan's Association v. dendale, 83 Ws.2d
90 (1978); Beloit, supra.

Rol | Call

The di sputed | anguage fromthe nost recent contracts between the Gty and
the MPA and MPSO, respectively, provides:

Existing roll-call time practices will be naintained
for the term of this Agreenent or any agreed-upon
ext ensi on t her eof.

Cting Gty of New Berlin, Dec. No. 19185 (WERC, 12/81) the City contends
the disputed Tanguage primarily relates to the managerial decision of who
should stand roll call, when roll call should occur and what gets done during
roll call. The Gty contends that because roll call duties are fairly within
the scope of an officer's responsibilities, it need not bargain over such
determ nations. Thus, the Gty asserts the |language is perm ssive because it
requires that the existing "who, when and what" of roll call remain unchanged.
The Gty alleges that the safety argunent of the MPA/MPSO is not persuasive,
particularly because it fails to address the question of when roll call needs
to occur.

The MPA/ MPSO argue that the existing |language is a mandatory subject of
bargaining prinmarily related to officer safety. The MPA contends that the
provision only applies to "street officers" whose ability to protect thenselves
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is vitally affected by the information received during roll call. To the
extent the Cty argues roll call could be held at the start of a shift wthout
affecting officer safety, the MPA disagrees asserting such a scheduling change
reduces manpower |evels needed to assist officers in distress.

When resolving the parties' dispute as to this issue, specific |ocal
evidence of a proposal's relationship to safety and thus to conditions of
enpl oynent mnust be bal anced against the degree to which a proposal restricts
the enployer's freedomto deternmine the basic scope of protective services and
the manner in which they will be provided. City of Fond du Lac, Dec. No. 22373
(WERC, 2/85); aff'd. GrC Fond du Lac; Manitowc County, Dec. No. 18995 (VERC,
9/81) aff'd CirCG Manitowoc; City of Brookfield, Dec. No. 11489, 11500-B (VERC,
4/ 75) .

The City correctly cites Cty of New Berlin as a case in which the
Conmission found permissive 2 a proposal which nmandated that police
di spatchers spend 15 minutes of each shift receiving an informational briefing
from supervisors and those enployes conpleting their shift. The proposal's
intrusion into the right of the enployer to manage the police departnment was
found to warrant a conclusion that the enployer had no duty to bargain over the

pr oposal . However, in Cty of New Berlin the enployes in question were
di spatchers not "street officers™ and the wunion did not neke any safety
argument on behalf of its proposal. Thus, City of New Berlin is of no

particul ar anal ytical val ue here.

The parties agree that the existing |anguage prevents the Gty from
unil aterally changing who stands roll call, when roll call occurs during a work
day and what occurs during roll call. The record establishes that under the
di sputed proposal, roll call tine rmust occur during the 12 mnutes imediately
prior to an eight hour shift and nust continue to be used in many ways
i ncluding providing officers with any subpoenas which require their presence in
a civil or crimnal proceeding; reviewing training bulletins and departnental
procedures; reviewing crimnal activity reported during the preceding 12 hours;
visual |y

2/ It is inportant to acknow edge that the parties' dispute does not extend
to the "wages" and "hours" ramifications of the proposal. The Cty
acknow edges the right of the MPA/MPSO to insist that certain enployes
begin active duty 12 minutes prior to their shift and receive
conpensation for these m nutes.
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i nspecting officers' uniform equipnment and physical/psychol ogical fitness for
duty; and checking station cash register balances. The record al so establishes
that some enployes who are not working on the "street" on a daily basis
presently stand roll call.

When bal ancing the proposal's intrusion into managenent's decision as to
how to allocate the enployes' work day so as to provide desired services
against the relationship to enploye safety, we are persuaded that the proposal
is primarily related to safety to the extent it mandates that officers be
evaluated to determne fitness for duty prior to leaving the station and that
prior to comrencing "street" duties an officer receive any information about
crimnal activity which may threaten the officer's safety. However, the
proposal is primarily related to nanagenment prerogatives to the extent it
mandates the timng of roll call wthout regard to when officers comence
"street" duties and nandates whether and when and for how |ong functions not
primarily related to safety (i.e., subpoenas, cash register bal ancing, training
bulletins, etc.) are perforned and who will receive/provide/ perform sane.

Speci al Duty Pay and Pronotions

The di sputed proposal provides:

1. "Each enployee wthin the MIwaukee Police
Association shall be paid an additional anount
for time spent underfilling or performng work
for an exenpt position or classification that is
conpensated at a higher rate. The additional
amount for tine so spent shall be equivalent to
the difference between the base salary hourly
rate of the enployee and the next highest pay
step of the rank, position or classification the

enpl oyee is underfilling.

2. In the event the position underfilled is an
aut horized exenpt position or classification
nmenbers shall not be required to underfill such
position for nore than two (2) pay periods in a
one (1) vyear period. Said position shall

thereupon be filled by the appointment of an
eligible nenber of the Association through the
appropriate procedures set out by statute,
ordi nance and appl i cabl e Admi nistrative
procedures.

3. If a vacancy exists beyond one (1) pay period in
a non-exenpt rank as defined by the Fire and
Police Commission, the Chief of Police shall
nomnate the next qualified nmenber at the
following Fire and Police Comm ssion Regular
neeting pursuant to Fire and Police Conmm ssion

Rul es.

4. Any paynent (s) nmade under the provisions of this
Article for underfilling shall not have any sum
deducted for pension benefits nor shall such

paynents be included in the determ nation of
pensi on benefits or other fringe benefits.

5. A nenber of the MIwaukee Police Association
shal | be eligible for t he conpetitive
pronoti onal exam nation admnistered by the Fire
and Police Conmission, to the rank of Detective
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or Sergeant of Police if the nmenber has attained
three (3) vyears of active service seniority
prior to the actual date of the witten
exam nati on. Active service as used herein
shall be defined in Article 9 of this Agreenent
except, time spent on mnmlitary |eave, duty
disability retirenent, educat i onal | eave,
maternity | eave, sick |eave of |ess than one (1)
year, nedical |eave of less than one (1) year,
wor kers conpensation |eave of |less than one (1)
year and unpai d suspension(s) of sixty (60) work
days or less, shall count towards the three (3)
year active service requirenment.

6. Seniority shall count t owar ds the final
aggregate score in determning placenment on the
eligibility list for the rank of Detective and
Sergeant of Police according to the follow ng

schedul e.
3-6 years of service 30%
7-10 years of service 35%
11 or nore years of service 40%

The Gty contends that it need not bargain with the MPA over the second
sentence of paragraph 2, all of paragraph 3, the three year requirenent of
paragraph 5 and all of paragraph 6.

As to the objectionable portions of paragraphs 2 and 3, the Cty asserts
the MPA is attenpting to require that all vacancies be filled and thereby
impinging on the Cty's statutory budget authority. The City cites Gty of
Waukesha, Dec. No. 17830, (WERC, 5/80) as holding that proposals which require
mai nt enance of positions prinmarily relate to the formulation or nanagenment of
public policy and thus are non-nandatory.

Through paragraphs 5 and 6, the Cty argues the MPA is seeking to
establish mnimum qualifications for positions. Cting Gty of \Waukesha, the
Cty acknow edges its duty to bargain over pronotional selection criteria anong
qualified applicants but not over the qualifications necessary for a position
or how those mininum qualifications are to be neasured.

The MPA argues that the disputed portions of paragraphs 2 and 3 are
primarily related to wages and seek to prevent the Gty from exploiting
enpl oyes by having them "tenporarily" fill vacant positions without paying the
appropriate conpensati on.

Turning to the disputed |anguage of paragraphs 5 and 6, the MPA asserts
it is proposing selection criteria and not establishing mninmm qualifications
for a particular job classification. In support of its position, the MPA cites
Sec. 111.70(4)(jm4.d., Stats. and Gty of Waukesha, supra; Cty of Wauwat osa,
Dec. No. 15917 (WERC, 11/77); Gty of Geen Bay, Dec. No. 12402-B (VWERC, 1/75);
Qconto County, Dec. No. 12970-A (WERC, 3/75) and Brown County, Dec. No. 19042
(VERC, 11/81).

In Gty of Wukesha, the Comm ssion was asked to determ ne whether the
foll owi ng proposal was a nandatory subject of bargaining:

ARTI CLE 19 - PROMOTI ONAL PROCEDURE

Wen an authorized vacancy exists in a
classification up to and including the rank of captain,
(sic) it shall be filled by pronotion in the follow ng
nmanner :

1. A notice of vacancy shall be posted on the
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departnent bulletin board 30 days prior to the I ast day
on which applications are acceptable. The notice shall
state the date, time and place of witten exam nation.

2. Only enployees with nmore than 3 years of
enpl oynent on the Waukesha Fire Department can be
applicants for MPO positions and 5 or nore years for
all other officers positions.

3. Application forns shall be provided by the
Chi ef .

4, There shall be a witten exam nation and
an oral interview and the witten exam nation given
first. The exam nation and interview shall include an

orderly series of tests and evaluations to be applied
equally and equitably to all applicants. Any eligible
appli cant who has nmde tinely application can take the
exam nati on.

5. Applicants who have received a grade of
70% or better on the witten examnation will have an
oral interview The intervieww ||l be given by a board

of not less than 3 conposed of the Chief and such staff
of ficers as he may sel ect.

6. The following weights shall be given to
the examnation interview and the prior departnent
record of applicants

Witten Exam nation 50%
Oral Interview 25%
Depart ment Record 25%

to determne final grades. The passing grade shall be
70% and applicants with a grade of 70% or better shall

conpose a list of qualified applicants and shall
continue and remain in effect for a period of 2 years
thereafter. In addition to the final grades as

determ ned above, each applicant shall be given one
additional point for each full year of service on the
Waukesha Fire Departnment providing he has nmade a
m ni rum score of at |east 70% on the foregoing.

7. The applicants shall be selected by
hi ghest score achieved from the qualified list. The
appoi ntee shall be notified by letter or by word from
the Chief and the nanes of those qualified and the
final grade scores shall be posted on the bulletin
boar d.

8. If a qualified list of applicants is in
existence within the tine heretofore prescribed, the
vacancy shall be filled from such list within 10 days
of the existence of the vacancy.

The Conmi ssion hel d:

After reviewing the Association's proposal we
believe that are several sections which result in it
bei ng a non-nmandatory subject of bargaining. To begin
with, the first and |ast paragraphs of said proposals
appear to require the Cty to fill all vacancies. 7/
W have previously held that a proposal which would
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require a municipal enployer to establish or maintain
certain positions constitutes a non-nandatory subject
of bargaining. 8/ Such proposals relate to the
formul ati on or managenent of public policy.

Another portion of the Association's proposal
which we find to be a non-mandatory subject of
bargaining is that which requires the Cty to give an
oral interview, and also states that said "interview

7/ The two paragraphs state: ". . . when an
aut hori zed vacancy exists . . . it shall be
filled . . ." and ". . . if a qualified list of
applicants is in existence . . . the vacancy

shall be filled . . ."

8/ CGak Creek-Franklin School District No. 1 (11827-
O 11/74 (aff. Dane Co. Gr. . (1975); and see
di scussi on in M | waukee Board of School
Directors (17504) 12/79.

will be given by a board of not |ess than 3 conposed of
the Chief and such staff officers as he may select,"
because it goes to the managenent's right to determ ne

if a witten examnation or an oral interview is
necessary, and if one is desired, and whi ch and how nany
managenent officials will conduct the interview  Such

matters relate primarily to the City's managenent
function, as noted in our decision in Cdty of
Beloit. 9/

Since a municipal enployer has a right to
determine necessary mnimum qualifications for a
position, 10/ the portion of the Association's proposal
which relates to years of service necessary to apply,
and which establishes the weights to be given to the

nmeasurenents of the mnimum qualifications, i.e.,
percentage weights attached to witten exam nation,
oral interview and departnent records, are non-
mandatory subjects of bargaining. However, the

selection criteria in pronoting qualified candidates is
a nmandatorily bargai nable subject, and therefore the
weight to be given to seniority anong the qualified
applicants in determining who should be pronoted,
whet her by a point system as proposed here, or by
other methods of crediting seniority, is a nandatory
subj ect of bargai ning.

The above is consistent with the Wsconsin
Suprene Court's decision in dAendale Prof. Policenen's
Asso. v. dendale 11/ where the Court harnonized
Section 62.13 with a seniority provision governing
pronotions since that provision did not "transfer from
the Chief or the Board the authority to deternmine who
is qualified." In dendale, the seniority restriction
provisions of the ~collective bargaining agreenent
operates only where there is nore than one qualified
candi date as determ ned by the procedures established
by the Gty.

-22-
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9/ Dec. No. 11831-C, 7/74, aff. 73 Ws. 2d 43 (1976).
10/ Cty of Madi son  (16590) 10/ 78; M | waukee
Sewer age Conm ssion (17302) 9/79.

11/ 83 Ws. 2d 90 (1978).

Applying our holding in Gty of Wawukesha to the MPA proposal, it is
apparent that the mninmum service requirenent in paragraph 5 is a permssive
subject of bargaining because it intrudes into the enployer's right to
determine the mininmum qualifications necessary to performthe jobs in question
(Detective or Sergeant). See also Gty of Gendale, Dec. No. 27907 (VERC
1/94).

More difficult to determine is the inpact of \Waukesha on paragraph 6 of
the MPA proposal. The proposal on its face is anbiguous as to whether the
seniority percentages play a role in determining whether an applicant is at
least mninally qualified. During the hearing, the MPA asserted that seniority
only applies once the applicant is found to be minimally qualified by the Gty.
If the proposal were revised to clearly incorporate this contention, this
portion of the proposal would be a nmandatory subject of bargaining. As we held
i n Waukesha:

. the weight to be given seniority anong the
qual ified applicants in determining who should be
pronoted, whether by a point system as proposed here,
or by other nethods of <crediting seniority, is a
nmandat ory subj ect of bargai ning.

However, as witten, the MPA proposal is not reasonably susceptible to the
|nterpretat|0n ?ut forth by the MPA at hearing. Thus, as witten, paragraph 6
i s pernmissive.

Most difficult to determne is the inpact of Waukesha on the MPA proposal
that the Gty fill vacancies on a permanent basis.” The Gty correctly argues
that we have generally found a proposal which requires that vacancies by filled
to be a perm ssive subject of bargaining. However, the MPA argues the proposal
in dispute addresses situations in which the Gty wants to continue to have the
work performed but fills the vacancy on a long term tenporary/"underfilled"
rather than a permanent basis.

Proposals which require vacancies to be filled are perm ssive because
they prevent the enployer from maki ng managenent/public policy choices as to
whet her, how and at what |evel service will be provided. Here, in at |east
sonme circunstances described at hearing, it is apparent that the proposal
addresses situations in which the Cty does not wish to change the manner or
| evel of service (i.e., continues to want the work to be perforned) when a
vacancy occurs. In such circunstances, the proposal is not intruding into
public policy choices but only addressing who fills the vacancy and what the
fringe benefits and conpensation should be. If the proposal were nodified to
clearly limt its application to circunstances in which the Gty continues to

3/ The MPA notes that Sec. 111.70(4)(jnm4.d, Stats. provides that an
interest arbitrator has the power to:

d. Determine a pronotional program
W are not persuaded that this statutory |anguage changes the analysis

which is appropriate for determ ning whether a pronotional procedure is a
nmandat ory subj ect of bargai ning.
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want the work of the vacant

position performed, we would find

it

to be a

mandat ory subject of bargaining. However, as witten, the proposal can
reasonably be interpreted as preventing the Gty from naki ng perni ssive service
| evel choices and thus we find it permssive.

Vacat i ons

The di sputed | anguage provi des:

6.

11.

"An enployee on authorized injury
| eave as a result of a duty-incurred
injury my use vacation scheduled
during the period of such Ieave
provided the enployee submts a
witten advance request to a
District Conmmander to use the
vacation, and provided further, the
enpl oyee's private physician has
aut hori zed use of this vacation."

"All  menbers, except as otherw se
provided, who will have been in the
service continuously twelve nonths
or nore shall, on the third Monday
in January, unl ess ot herwi se
or der ed, sel ect their annual
vacation periods on a seniority
basis by shift or by other approved
nmet hods, as arranged by their
commandi ng officers in the bureaus
or divisions to which they are
attached. Vacations may be sel ected
for any week of the year; however,
nmenbers shall be limted to two (2)
weeks or ten (10) working days of
vacation during the period of June 1
t hrough Septenmber 15 of each year,
hereinafter referred to as the
"Summer Vacation Period". Not hi ng
herein should be construed as
prohibiting nenbers from taking
three (3) to five (5) weeks vacation
consecutively at any other time of
one year, provided, however such
vacati ons are arranged at t he
di scretion of t he comandi ng
officer, with due regard to the
needs

of the service.

Sel ection of vacations for the
current year nust be finalized by

March 15 of said year. After a
nenber has made t he vacati on
sel ecti on to whi ch he/ she is
entitled, he/ sh will not be

permtted to trade a vacation with
anot her nenber or change dates of
such vacation. Trading of vacations
is strictly prohibited,

however, when a nmenber sel ects
hi s/ her non-segnmented vacation the
trading of off days to start a

-24-
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vacation will be permtted.

Menmbers may “"split" (divide
vacations into allowed divisions)
their vacation into weekly periods.

Each selected vacation period wll

consi st of at | east five (5)
vacation days preceded by tw (2)
regul ar of f days, except as

ot herwi se provided for in section 9.
of the ARTICLE. Menbers electing to
split vacation periods nust nake all
selections on their first pick. One
(1) overtine off day or Holiday may
be added to all such vacation
peri ods. This shall apply to any
single vacation period of ten (10),
fifteen (15), twenty (20) or twenty-
five (25) working days each.
Addi tional earned overtinme off days
or Holidays which extend a vacation
in excess of ten (10), seventeen
(17), twenty-four (24), thirty-one
(31) or thirty-eight (38) days
respectively, may be granted only in
ener genci es during t he " Sumrer
Vacation Period" wth the approval
of the Assistant Chief of Police.
However, at all other times during a
cal endar vyear, a Bureau/District
Conmander may grant such additional
earned overtinme off days or Holidays
with due regard to the requirenent
of the police service.

A nmenber whose service is
expected to continue so as to
conplete a years active service may,
after six (6) months of service and
at the sole discretion of the Chief
of Police be allowed to take
vacation tinme wthin the vyear of
appoi ntment. However, if the nenber
| eaves the service of the Gty
before the conpletion of the initial
12-nonth period, that vacation shall
be deermed unearned and paynments nade

during t he vacat i on shal | be
deduct ed upon term nation of
enpl oynent .
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Conmandi ng O ficers will grant
nmenbers of the Police Band two (2)
weeks or ten (10) working days of
earned vacation during the "Sumrer
Vacation Period". Such two (2)
weeks of vacation shall not be drawn
or nmade part of the regular shift
vacation schedule, but shall be
assigned by the conmmanding officer
with consideration for the nenbers
and the needs of the service. Band
nmenbers entitled to three (3), four
(4) or five (5) weeks of vacation
wi | be required to pick such
additional weeks as part of the
regular shift vacation schedule,
except as otherw se provided for in
section 9. of this ARTICLE

Menbers entitled to choose
their wvacation pursuant to being
awarded a Ctation or Comendatory
Letter and by virtue of a Departnment
O der are to be allowed a choice of
vacation nmutually agreeable to the
menber and his comrandi ng officer,
and for the \good of the service.
Such choices are not to be regarded
as part of the regular shift
vacati on schedul e.

A mlitary training |eave of
absence, not to exceed fifteen (15)
successi ve cal endar days and granted
upon receipt of Oficial Departnent
of Defense Orders, shall in no way
affect the selection of vacations.
Police Departnent personnel who are
menbers of a National Quard or
Reserve Uni t will pi ck their
vacation at the sane time as all
regul ar enpl oyees and shall not be
gi ven speci al consi der ati on
dependent upon the time of such
Mlitary Training Leave.

Menmbers shall not be pernmitted
to pick for three (3), four (4) or
five (5) week vacations prior to the

time of draw ng. Menbers whose
anniversary date falls during the
current cal endar year will be
awar ded their addi ti onal week

vacation by the commandi ng officer,
after said date, with consideration
for the nenber and the needs of the
servi ce.

The adm nistration of al |
vacation periods, Holiday off tineg,

and regular off days shall be
strictly in accord with Cty
O di nances and current | abor
agr eenent s.
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The vacation selection process
shall be conducted pursuant to the
followi ng goals at District Stations
in det erm ni ng t he nunmber of
personnel off at any one tine.

a. 12% of f on the day shift.
b. 10% of f on the early shift
C. 10% of f on the power shift, and
d. 9% of f on the |ate shift.

Anyt hi ng herein to t he
contrary not wi t hst andi ng, t he
Associ ation acknow edges the right
of the Chief to suspend the rights
of its nenbers to select or, having
sel ect ed, to take a schedul ed
vacation in the event the Chief is
unabl e to provide essential services
by any other neans, or in the event
of civil di sorder, riot,
insurrection, or sone Act of GCod
requiring the sunmoning of as nany
possible officers as possible to an
on duty status."

The City asserts the last two paragraphs of the MPA proposal directly inpact
personnel allocations and thus interfere with the Cty's right to determne
level s of service to be provided. The Gty contends that the vacation
percentage goals convert the proposal to "mninmum staffing" requirenment such as
those found pernmissive by the Conmission in Gty of Brookfield, Dec.
Nos. 11489-B, 11500-B (WERC, 4/75) and Cty of Manitowoc, Dec. No. 18333 (VERC,
12/ 80) .

The MPA argues vacation rights are vital to officers’ ability to
establish "sone senblance of famly life on which their famlies can rely and
pl an." It contends its proposal clearly permts the Gty to respond to
enmergenci es and to otherw se neet the fundamental |aw enforcenment mssion. The
MPA asserts that the proposal's use of "goals" denonstrates that it is not
unnecessarily intruding i nto managenent's policy maki ng prerogatives.

W are satisfied that the MPA vacation proposal is prinmarily related to
wages, hours and conditions of enployment. Li ke the enpl oyes' hours of work,
the scheduling of vacation fundamentally inpacts on the enploye's ability to
plan his/her non-work life. See School District of Janesville Dec. No. 21466
(WERC, 3/84). W are further satisfied that the proposal provides the Gty
with sufficient flexibility to provide |law enforcenent service as it identifies
goals rather than precise requirenents. The proposal does not establish
m ni mum staffing requirenents. The City remains free to deternine whatever
staffing levels are appropriate and fill those needs by expandi ng the nunber of
officers on a shift, calling in officers on an overtinme basis or exercising
rights it has wunder the vacation proposal, to suspend enploye vacation
sel ecti ons.

Duty Assi gnment

The di sputed proposal provides:

1. "An enpl oyee shall, wupon appointnent and
after taking and subscribing his/her oath
of office, be assigned to night duty in a
police district designated by the Chief of
Pol i ce.

2. The Regularly Scheduled Shifts shall be
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defi ned as:

DAY SH FT - Starting tine between
7:30 aam and 8:00 a.m
excl udi ng roll call,
(First Shift).

EARLY SHI FT - Starting tine between
3:30 p. m
and 4:00 p.m excluding
roll call, ( Second
Shift).

PONER SHI FT - Starting tine between

7:00 p.m and 8:00 p.m
excluding roll call.

LATE SH FT - Starting tine between 11:30
p.m and 12:00 mi dnight
excl udi ng roll call,
(Third Shift).

Menmbers shall be assigned to day shift
according to seniority in their respective

ranks and positions. When an opening
exi sts on the day shift, eligible
personnel shall be transferred to such
shift unless the enployee waives such
transfer to such opening. If an enpl oyee
waives his right to transfer to the day
shift, upon a subsequent request the

nmenber shall be eligible for the next day
shift opening. Seniority shall be defined
as set forth in ARTICLE 9, of this
Agreement for all ranks, positions or
cl assifications.

Wen a vacancy occurs within a special

assi gnnent, position, rank or
classification or a newy created special
assi gnnent, position, r ank or

classification the Chief of Police shall

cause a nmenorandum to be published and
posted at all work |ocations. The
mermor andum  shal | indicate the mninmum
eligibility criteria that are reasonably
required for said opening, affording all

eligible personnel expressing interest the
same opportunity for selection. All

results shall be posted.

a. |If a special assignnment or newy
created special assignment vacancy
occurs on the day shift, personnel
assigned to the day shift shall be
given priority to such special
assi gnnent subject to the menorandum
positing set forth above. Speci al
assignnents specifying criteria that
day shift personnel cannot neet and
cannot be trained to neet within a
reasonable period of tinme nmay be
filled on a tenporary basis not to
exceed thirty (30) cal endar days.
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5. The parties recognize nenbers, as a matter
of past practice, have regularly schedul ed
shifts, e.g., TEU 11:00 a.m to 7:00 p.m,
which are other than those identified in
section 2/. of this ARTICLE and those
deviations may continue. However, any
further deviation in shifts beyond those
in place as of the comencenent of
bargaining the terms of this agreenent
shall be negotiated between the parties
except for temporary changes for thirty
(30) days or less or in the event of a
decl ared energency."

The City contends the MPA proposal prinmarily relates to the Gty policy
choice of how to assign staff to provide necessary service. It argues the
proposal would prevent the Cty from creating other regularly assigned shifts
to nmeet the needs of the public. Cting Cty of Brookfield, Dec. No. 19944
(WERC, 9/82) and Crawford County, Dec. No. 20016 (WERC, 12/82) the City asserts
the proposal is therefore non-nandatory.

The MPA argues its proposal prinmarily relates to hours and conditions of
enpl oynent and thus is a mandatory subject of bargaining. The MPA asserts the
starting tinmes of shifts protect and define the "day shift" in a nmanner which
allows officers to spend time with their famlies if their seniority is
sufficient to work days. The MPA cites Gty of Brookfield, Dec. No. 17947
(WERC, 7/80) and School District of Janesville, Dec. No. 21466 (WERC, 3/84) in
support of its position.

Wen an enploye will be working and how an enploye can change work
schedul es are fundamental enploye interests. However, even nore fundanent al
(at least in a law enforcement context) is the enployer interest in being able
to nmeet service level needs by allocating existing personnel resources as it
deens necessary.

Section 3 of the proposal establishes the manner in which enployes will

be assigned to the "day shift." To the extent this portion of the proposal
identifies how specific enployes will be used to neet the service |evel needs
established by the City (i.e., which officers will work the "day shift"), the
proposal primarily relates to hours and conditions of enploynent. The record
does not establish any substantial relationship between the specific identity
of the officers who will work a shift and the Gty's ability to neet service

needs. The nandatory/perm ssive status of Sections 2 and 5 of the MPA proposal
hinges on the question of whether the proposal allows the City to require
officers to regularly begin work at times other than those specified in
Sections 2 and 5. If this question can be answered affirmatively (either
because the Gty can establish new shifts or call officers in on a regular
overtine basis, etc.) then the proposal is prinarily related to hours and
conditions of enploynent because it does not prevent the Cty from making
service |evel choices. Crawford County; School District of Janesville. | f
this question cannot be answered affirmatively, then the proposal is perm ssive
because it prevents the Gty from nmaking service level choices and thus is
primarily related to public policy.

Section 5 of the proposal indicates that "any further deviation in
shifts" "shall be negotiated between the parties except for thirty (30) days or
less or in the event of a declared enmergency.” Fromthe |anguage on its face,

the discussion about the proposal during the hearing and the MPA brief, we
cannot reasonably interpret the MPA proposal as allowing regular overtine
assignnents or the creation of new shifts. Absent such a clarification, we
find the proposal pernm ssive.

Reappoi nt mrent Benefits
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The di sputed proposal states:

1.

"A current enployee of the Ml waukee
Police Department who |eft in good
standing, within the tine limts set forth
below, may apply for reappointnent by
giving a witten notice to the Chief of
Police or a designee.

a. A current enployee shall rmaintain
the right to reappointnent for a
period of one (1) cal endar year from
the tinme of separation and upon
reappoi nt ment shall be granted "ful
ri ghts-benefits". For purposes of
full rights-benefits interpretation
an enployee reinstated shall have
restored the sane base salary |evel
si ck | eave bal ance, seniority,
classification or rank, pronotiona
opportunity, vacation(s) and
selection and all other benefits
afforded by this agreenent. No
time-driven rights or benefits shal
accrue during t he peri od of
separati on.

b. Eligibility for pensi on,
heal t h/ dent al insurance and life
i nsur ance benefits shal | be as

provided for respectively by the
provisions of the contract in effect
between the Gty and the MPA, the
ERS Act (Pension Law), contracts
bet ween t he city and its
heal t h/ dent al i nsurance providers
(Basic plan as well as HMOs) and
the contract between the Gty and
its Life Insurance Carrier.

C. A current enployee that detaches
from active service and applies
applying for reappointnent nay be
requested to submt to a nedical
exam nation prior to reappointnent.

d. A current enployee that detaches
from active service and applies for
reappoi ntment nmay request, on an
annual basis, from the Fire and
Police Conmi ssion, extensions  of
separation not to exceed one (1)
year increnents and such extension
if granted being subject to the
terns as set forth in subsections
l.a., 1.b. and 1.c.

Nothing wthin this ARTICLE shall be
construed to include |eaves of absence as
provided for by this Agreenent, Cty
O di nances, State Statutes and/or benefits
provi ded by custom or practice.
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3. In t he event t he appl i cant for
reappoi ntment was in good standing, the
Chief of Police and Fire and Police
Conmi ssi on nmust have cause, for denial of
reappointment to the Departnent. Deni al
of t he right to r eappoi nt ment in
accordance with the terns of this Article
must be supported by 'just cause' or the
absence of a vacancy. The applicant will
be entitled, if denied, at his/her option,
to a hearing on the issue before the
permanent wunpire identified in Article 7
of this Agreenent."

The Gty contends the proposal is a permssive subject of bargaining
because it primarily relates to the hiring of new enployes. The Gty asserts
that once an enploye severs the enploynent relationship, the Cty is not
obligated to bargain over the circunstances in which that forner enploye woul d
be re-hired.

The MPA asserts that its proposal is a nmndatory subject of
bargaining which seeks to establish rights of current enployes to
r eappoi nt nment.

The mandatory/perm ssive status of this proposal presents a close
guestion. Viewed as a proposal which sinply seeks an additional benefit (i.e.,
reappoi ntnment rights) as deferred conpensation for the services of current
enpl oyes, the proposal can be seen as akin to bargaining insurance benefits for
current enployes during retirenent (a nandatory subject of bargaining). Viewed
as a proposal which gives hiring preferences to fornmer City enployes not
represented by the MPA, the proposal is non-nandatory.

We think the MPA has the better of the argunent as to this proposal and
conclude that the right to reappointment is a fringe benefit the MPA can
mandatorily bargain for current enployes it represents.

Nondi scri m nati on

The proposal provides:

1. "The Fire and Police Commission and
M | waukee Police Department shal | be
prohi bited from discrimnating agai nst all
menbers of the Association with respect to
t he application and terns of t he
Agr eement , transfers, pronoti ons,
performance eval uation, job assignnent
criteria and selection, recruitment and
other terms, conditions or privileges of

enpl oynent . Further, the Fire and Police
Commission and the Mlwaukee Police
Depart ment shal | be prohibited from
discrimnating based wupon race, sex,
religion, nati onal origin, ancestry,

color, <creed, age, sexual orientation,
marit al or famly status, disability,
mlitary status, political or | abor
affiliation or any prot ected
characteristic as defined by Federal,
State or Local regul ations.

2. No menber shall be retaliated against for
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exercising his/her rights for relief of an
alleged violation identified in paragraph
1. above.

The Gty contends the proposal is pernissive because it would dimnish
the Cty's right to establish nore stringent non-discrimnation policies or to
change such existing policies.

The MPA argues the proposal only provides a contractual mechanism for
enforcing rights created by existing | aw

We have consistently held that a union can require an enployer to bargain
over a proposal which gives enployes a contractual mechanism for enforcing
statutory rights. Raci ne Schools Dec. No. 20652-A and 20653-A (VERC, 1/84).
M | waukee Board of School Directors, Dec. No. 20093-A (WERC, 2/83). The
proposal reflects the MPA"s assertion that the proposal seeks only to establish
such a contractual nechani sm and does not preclude the Cty fromcreating nore
stringent anti-discrimnation policies. The proposal is a nandatory subject of
bar gai ni ng.

Fitness for Duty

The proposal provides:

1. "The Chief of Police may order a nenber of
the Association to subnit to a nedical
exam nation by a physician or psychiatrist

who shall be licensed in the State of
W sconsi n.
2. An order to subm t to a medi cal

exam nati on nust be prem sed on reasonabl e
suspi cion founded on specific, objective
and articulable facts either directly

observed by at least two (2) direct line
supervisors or learned from a reliable
sour ce corroborated by facts and

circunstances from which a reasonable
i nfference may be drawn that the menber is

unfit for duty. Reasonabl e suspi ci on
based solely on an officers (sic) physical
appear ance, conduct and psychol ogi cal

deneanor must be premi sed on factors that
are general ly accept ed within t he

scientific conmunity. The Depart nment
shal |l make a record of the basis for its
det ermi nation prior to a nmedi cal
examnation and this record shall be
dat ed, and signed by the supervisor

ordering such exam nati on.

3. Wien the Chief of Police orders a nenber
to subnmit to a medical examnation the
Chief's physician shall be a nenber of a
panel of three (3) physicians. The second
physician to be designated by the
Association and the third physician to be
selected by agreenent of the first and
second physicians, if needed. Deci si ons
by the panel shall be solely limted to
whet her the menber is fit or unfit for
duty and shall be final and binding upon
all parties.

4. Al records reviewed by a physician of the
panel shal | be treated as bei ng
confidential pursuant to a doctor/patient

No. 27996
- 32- No. 27997



rel ati onship. The physicians shall only
report to the Chief of Police whether the
menber is fit or unfit for duty.

5. If a panel physician determnes a nenber
is unfit for duty, the nenber shall be
carried on Adm nistrative Leave with full

pay and benefits continuing until the
menber is nmedically released for duty by a
physi ci an. In no event shal | t he

Adm ni strative Leave continue beyond six
(6) nonths. Al time spent by a nenber
outside the regularly scheduled shift for

nedi cal exam nations shall be deened
Overtine pursuant to Article 15 of this
agr eenent .

6. TRAUNMATI C | NClI DENTS

A mnimum three (3) day admnistrative
| eave of absence with pay and benefits is
nmandat ory for any of ficer directly
involved in the death or great bodily harm
(as defined by State Statute) of another
per son. This three day administrative
| eave of absence shall comence with the
next calendar day after the traunatic

i nci dent . In the event a nenber has
schedul ed vacati on, holiday tine or
conpensatory tineg, within three (3)

consecutive days following the incident
that gave rise to the admnistrative |eave
of absence, such scheduled time shall be

reschedul ed i Mmedi atel y after t he
admnistrative leave, at the request of
the enpl oyee. In addition, an officer
directly involved wll be afforded an
addi ti onal seven (7) floating
admnistrative leave days to be used at
hi s/ her discretion. Consi deration shall

also be given toward an administrative
| eave of absence, with pay and benefits
continuing, being granted to nenbers(s)
involved in traumatic incident at the
di scretion of the Chief of Police.

a. At all times a nenber while on an
adm ni strative | eave of absence
shal | advi se  hi s/ her conmandi ng

officer of a phone nunber where
he/ she can be contacted for follow
up investigation."

The Gty argues the proposal is non-nandatory because it places overbroad
[imtations upon the Gty's right to invoke fitness for duty exami nations. It
contends the magnitude of the potential consequences of an unfit officer kept
on duty are so significant that the Cty nust have "unfettered managenent
rights" to conduct fitness for duty determnations consistent wth the
directive of Sec. 111.70(1), Stats.' directive that Gty responsibilities be
exercised for the "health, safety and welfare of the public to assure orderly
operations and functions within its jurisdiction. "

The MPA acknow edges the Gty's concern about officers' fitness for duty
but contends that it should be able to bargain protections so that nedical
eval uations are not used to harass or inappropriately discipline enployes. The
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MPA asserts that the Gty has the right to suspend enployes with pay and
benefits if it believes the officer is unfit for duty. The MPA argues the
proposal nerely provides that an officer is protected from being separated from
enmpl oynent (due to lack of sick leave, &etc.) solely on the basis of

exam nati ons conducted by a Gty sel ected physician.

Based upon the record and argunment presented, we find the proposal to be
a nandatory subject of bargaining with the exception of Section 2 which we
beli eve places overbroad restrictions on the circunstances in which the Chief
can order a nedical exam These overbroad restrictions prinmarily relate to
management of the work force. If the first two sentences of Section 2 were
del eted, the proposal would be nmandatory in its entirety.

Dated at Madi son, Wsconsin this 25th day of March, 1994,
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

K. Strycker /s/
K

Wl
W Strycker, Comm ssioner
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