STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

| NTERNATI ONAL UNI ON OF OPERATI NG
ENG NEERS, LOCAL NO 139, AFL-CQ

Conpl ai nant, : Case 3
: No. 50818 MP-2880
VS. : Deci si on No.

28038- A

TOM OF SPI DER LAKE,

Respondent .
Appear ances:
M. Warren Kaston, Legal Counsel, International Union of Cperating Engi neers, L

Spears, Carlson, Lindsey and Anderson, by M. John P. Anderson, on behalf
of the Town.

FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

Aredeo Greco, Hearing Examiner: |.U OE., Local No. 139, herein "Union",
filed a prohibited practices conplaint with the Wsconsin Enploynent Rel ations
Conmi ssion, herein "Conmm ssion”, on March 29, 1994, alleging that the Town of
Spi der Lake, herein "Town", had conmitted prohibited practices within the
nmeani ng of the Minicipal Enploynent Relations Act, herein "NMERA", by unlawfully
di scharging a union adherent because of his union activities. The Conmi ssion
on May 16, 1994, appointed nme to make and issue Findings of Fact, Conclusion of
Law and Order as provided for in Sec. 111.07(5), Ws. Stats. The Town filed
its Answer on July 20, 1994, and hearing was held in Hayward, Wsconsin, on
August 5, 1994. The parties thereafter filed post-hearing briefs which were
received by Cctober 26, 1994.

Havi ng considered the arguments and the record, | nake and file the
foll owi ng Findings of Fact, Conclusion of Law and O der.

FI NDI NGS OF FACT

1. The Union is a labor organization wthin the nmeaning of
Section 111.70(1)(h), Ws. Stats., and maintains its principal office at P.QO
Box 130, Pewaukee, Wsconsin, 53072. It represents for collective bargaining

pur poses certain enpl oyes enpl oyed by the Town in its Street Department.
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2. The  Town, a nunicipal enpl oyer within the nmeaning of

Section 111.70(1)(j), W's. Stats., maintains its principal office in
Spi der Lake, W sconsin. It operates a Street Departnment which is under the
direct supervision of Town Chair and Road Supervisor Eugene Krause. At all

tinmes nmaterial herein, Krause has acted on the Town's behal f.

3. In 1993-1994, the Union conmmenced an organizing drive to represent
the theretofore unrepresented two road workers in the Town's Street Department,
Robert Kellogg and Gerald E. Froenel. Both Kellogg and Froenel signed Union

aut hori zation cards stating that they wanted the Union to represent them and
both nmet with a Union representative during the course of the Union's
organi zi ng drive.

4. During the course of that organizing drive, Krause (1), told others
that enployes would either be termnated, laid-off, or have their hours
significantly reduced if the Union won the election; (2), told Dennis Raynond
McAllister, a town resident and a forner enploye of the Street Departnent in
Decenber, 1993 that if the Union won, Kellogg and Froenel would either "go
part-tine or they're gone" and, "if they sign for the Union, they're not going
to be working for the Town"; (3), stated at a public Town Board neeting in
Decenber, 1993, that if the enployes unionized, their hours would be cut back
to part-time because the Town could not afford to pay enployes $37 or $36 an
hour; and (4), repeated this sane nessage directly to Kell ogg.

5. The Union in January, 1994, filed a prohibited practices conplaint
with the Commission asserting that Krause had unlawfully threatened enployes
because of their Union activities.

6. By letter dated January 16, 1994, Krause informed Kell ogg:

On behalf of the Town of Spider Lake, | regret any
conments nmade by nyself or other nenbers of the Town
Board that mght have been interpreted to nean that
your hours would be cut in reprisal for voting to be
represented by a union. Both the Town and | understand
that both of you have a legal right to vote for or
against union representation wthout the fear of
retaliation fromthe Town as your enpl oyer.

As a result of that letter, the Union withdrew its prohibited practices
conpl ai nt.

7. The Union won the representation election in February, 1994, by a
2-0 margin and was subsequently certified by the Conmm ssion as the exclusive
collective bargaining representative of the Town's Street Departnent's
enpl oyes. The parties thereafter engaged in collective bargaining negotiations
for an initial collective bargaining agreenent.
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9. Kel | ogg has been enployed by the Town since 1982. On February 22,
1990, he received a letter of reprimand from the Town's Board of Supervisors
after he plowed certain Town roads supposedly contrary to Town policy. Sai d
letter stated:

Pl ease regard this letter as a witten reprimnd
from the Spider Lake Town Board for verbally
threatening a Town Oficial, circulating a petition
agai nst the Town Board while an enployee of the Town,
and violating Town Board directive not to plow certain
roads in the Townshi p.

A copy of this letter will be put into your
personnel file as a permanent record.

In fact, it appears that Kellogg did not do anything wong regarding that
matter and he was never asked to give his side of the story.

10. In March, 1990, the Town Board adopted a resolution which stated
that no Town property or equiprment could be used outside of the Town without
three nmenbers of the Board so agreeing. Said resolution was passed after

Krause unilaterally authorized the use of Town equipnment and personnel for a
m nor construction project located outside Town limts and it was passed to
prevent that situation fromrecurring again. The resolution was not related to
whet her Town enpl oyees coul d take hone Town equipnent in the face of a pending
snowst orm and no Town officials before 1994 ever told either Kellogg or Froenel
that it covered taking hone Town equi pnrent under those circunstances.

11. In May, 1992, Kellogg and Froenel - who has been enployed by the
Town since 1990 - received oral reprimands from Krause after Froenel trimed
sone tree branches while standing in a tractor bucket which Kellogg was
oper ati ng.

12. In Cctober, 1992, the Town Board voted to suspend Kellogg for
three-days for riding on the back of noving equipnent. Kellogg, in fact, never
served that suspension because the Town had too nuch work for himto perform at
that tinme.

13. Kellogg served as |eadnan over Froenel, but he Ilacked the
i ndependent power to effectively hire, fire, discipline, etc, and thus is not a
supervi sor under MNERA In addition, there are no witten job descriptions

spelling out Kellogg's precise duties and there were no Town-promul gated work
rules. At all tines nmaterial herein, the Towmn's Street Departnent was operated
in a somewhat |oose manner, caused in part by the fact that there was no full-
ti me supervisor over Kellogg and Froenel.

14. Part of this Ilaxness nmmnifested itself in 1990 when Street
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Depart ment enpl oyes were ordered by Krause to perform work on private property
outside the Town's limts. According to the Town Board's March 14, 1990,
mnutes, the Board then "agreed that in the future, no Town property,
equi pnent, etc. to be used without 3 nenbers of the Board agreeing." The Town
Board at that time did not discipline Kellogg or Froermel over that matter since
they were only following the orders given to them and since they were not
bl aneworthy in any way. Moreover, the Town Board's decision was only related
to the performance of work outside the Town's limts and it thus was not
addressed to whether Street Departnment enployes could bring the Town's snow
equi prent hone with them after work so that they could get to work easier on
the next day. In addition, no one ever told Kellogg or Froenel that said
resolution applied to them and that they hence could not take Town property
home with them unl ess they received the Town Board's express perm ssion.

15. A practice developed over the years to the effect that Street
Departnment enpl oyes could take such snow renoval equipnent hone with them if
they had to come to work early the follow ng day. Enpl oyes sonetines did so
at a Road Chairman's encouragenent, even if they were not going to plow the
snow on the roads |eading fromtheir hones to work. At no time prior to March,
1994, did any Town officials ever tell Kellogg or Froenel that they could not
use Town equi prent in that fashion and there were no Town rul es which expressly
banned that practice. No enployes or leadnen prior to 1994 were ever
di sci plined for taking hone Town equi pnent.

16. I n Decenber, 1993, after the Union was on the scene, Krause changed
the procedures for determ ning whether Town roads should be plowed. Prior
thereto, Krause had made that determination hinmself and then comunicated that
order to the Street Departnent enployes, even if it meant waking them up at
ni ght . Krause changed that practice by telling Kellogg and Froenel that they
would have to nake this determination on their own and that they were
responsible for clearing the Town roads by 6:30 a.m As a result, Kellogg and
Froenel set their alarm clocks to go off every couple of hours when they were
sl eeping so that they could get up and see whether sufficient snow had fallen
so as to warrant inmediate snow plowing before the start of their regularly
schedul ed work day which began at 7:30 a.m

17. Believing that about 12-15 inches of snow would fall on March 23-
24, 1994, because of a National Wather Service report and that he would have
to come in to work early on the next day, Froenel, with Kellogg' s know edge, on
March 23, 1994, took home a Town-owned four-wheel drive truck which did not
have a snow plow. Froemel never asked Kellogg for permission to take the truck

home and Kellogg never granted such perm ssion. Froenel did not |ike taking
home the truck because he had to pay for the electricity used to keep the truck
engi ne warm during the night. On the next day, Froenel drove the truck from
his house -- which is about 15 miles outside the Town linits -- to the Town's
garage via roads which had not yet been pl owed. In doing so, Froenel did not
plow any of the roads between his house and the garage. Both Kellogg and

Froenel started plowing snow that day by about 5:30 a.m

18. Krause in the afternoon of March 23, 1994, saw Froenel drive the
Town's truck right after work, but he did not say anything to either Kellogg or
Froenel at that point. On the next day, Krause confronted Froenel at about
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4:00 p.m and told himthat Town enployes could not drive home Town equi prent
unless they used the equipnent to plow the roads coming to work. Fr oenel
replied that enployes as a matter of |ong-standing practice had driven hone
Cty-owned trucks so that they could get to work during a snowstorm Krause
then found and suspended Kellogg indefinitely effective that day, purportedly
because Kellogg allowed Froenel to take hone the Town's truck. Krause never
told Kellogg before that day that enployees are not allowed to take home Town
equi pnent in that fashion. Krause shortly thereafter recommended to the Town
Board that Kellogg be fired.

19. The Town Board subsequently did so at a May 9, 1994, hearing which
Krause initiated. Krause - who admits that he was the conplaining party
agai nst Kellogg - spoke at said proceeding and testified against Kellogg, but
did not vote on whether Kellogg - who was present and who also testified -
shoul d be discharged. Krause then told the Town Board that Kellogg had
admtted to himearlier that he, Kellogg, had authorized Froenel to take the

truck horme. In fact, Kellogg never made such an admi ssion since Froenel never
sought such perm ssion from Kell ogg. There was no discussion of Kellogg's
union activities at that neeting. The minutes of that meeting state that

Kel | ogg was di scharged for:

"1. Past insubordination and work habits.

2. Evi dence of wunsafe work practices and habits
pl acing the Town and Town enployes in liability
pr obl ens.

3. Unaut hori zed use of Town property.

4. Reprimands in the past has [sic] not renedied

t he situation.

5. W feel that another reprimand wouldn't serve
any purpose."

Kel | ogg was then term nated on that day.

20. Town Board nenber George Brandt, who fornerly served as a Road
Supervisor, voted against termnating Kellogg because, in his view "that
incident [letting Froenel take hone the Town's pickup truck] was a very mnor
incident and it didn't warrant the firing", in part because "in the past they
had taken equi pnent hone to nmake sure that they would get to work."

21. Kel l ogg was suspended and fired in part because of his concerted,
protected union activities.

Upon the basis of the foregoing Findings of Fact, | nmake the follow ng
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CONCLUSI ON OF LAW

Respondent Town of Spider Lake violated Section 111.70(3)(a)3 Stats., and
derivatively, Section 111.70(3)(a)l, Stats. of the Minicipal Enploynent
Rel ati ons Act when it suspended and then term nated Robert Kellogg because of
his union activities.

On the basis of the above and foregoing Findings of Fact and Concl usion
of Law, | nake and issue the follow ng

ORDER 1/

IT IS ORDERED that the Town of Spider Lake, its officers, agents and
officials imediately:

1. Cease and desist from discrimnating
agai nst enployes because of their union or other
concerted, protected activities.

2. Cease and desist frominterfering with its
enploye's rights to engage in concerted, protected
activity.

3. Take the following affirmative action to

rectify the Town's prohibited practice:

a. Imediately reinstate Robert Kellogg to
his former or substantially equivalent
position and make him whole by paying to
him a sum of noney, including all
benefits, that he would have received had
he not been suspended and then term nated,
less any interim earnings or ot her
conpensation that he would have received
had he not been suspended and term nat ed.

b. Expunge all references to Kel | ogg' s
term nation fromhis personnel file.

C. Notify all enpl oyes by posting in
conspicuous places in its offices where
enpl oyes are enpl oyed copies of the Notice
attached hereto and marked "Appendix 'A ".
That Notice shall be signed by the Town
and shall be posted inmediately upon
receipt of a copy of the Order and shall
remain posted for thirty (30) days
thereafter. Reasonabl e steps shall be
taken by the Town to ensure that said
Notice is not altered, defaced, or covered
by ot her material.

(Footnote 1/ appears on the next page.)
d. Notify the Wsconsin Enployment Relations
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Conmission in witing, within twenty (20)
days following the date of this Oder as
to what steps have been taken to conply
herewi t h.

Dated at Madi son, Wsconsin this 30th day of Decenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By _Anedeo Greco /s/
Anedeo Greco, Exam ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmission nmay authorize a comm ssioner or
examner to nmake findings and orders. Any party in
interest who is dissatisfied with the findings or order of
a comm ssioner or examiner rmay file a witten petition with
the conmission as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a
copy of the findings or order of the conm ssioner or
examner was nailed to the last known address of the
parties in interest, such findings or order shall be
considered the findings or order of the conmssion as a
body wunless set aside, reversed or nodified by such
conmi ssioner or examiner within such tinme. |If the findings
or order are set aside by the conmi ssioner or exam ner the
status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or
nodified by the commssioner or examner the tine for
filing petition with the conm ssion shall run fromthe tine
that notice of such reversal or nodification is mailed to
the last known address of the parties in interest. Wthin
45 days after the filing of such petition wth the
conmi ssion, the conmission shall either affirm reverse,
set aside or nodify such findings or order, in whole or in
part, or direct the taking of additional testinony. Such
action shall be based on a review of the evidence
submitted. If the commission is satisfied that a party in
i nterest has been prejudiced because of exceptional delay
in the receipt of a copy of any findings or order it may
extend the tine another 20 days for filing a petition with
t he conmi ssi on.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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APPENDI X " A"

NOTI CE TO ALL EMPLOYEES

Pursuant to an Order of the Wsconsin Enmploynent Relations Conmi ssion
and in order to effectuate the practices of the Minicipal Enployment Relations
Act, we hereby notify our enployes that:

1. WE WLL NOT discrimnate against Robert
Kel |l ogg or any ot her enployes because of their union or
ot her concerted, protected activities.

2. WVE WLL imediately reinstate Robert
Kellogg to his fornmer or substantially equivalent
position and nmake him whole by paying to him a sum of
noney, including all benefits, that he would have
recei ved had he not been suspended and then term nated,
| ess any interimearnings or other conpensation that he
woul d not have received had he not been suspended and
term nat ed.

Dat ed:

TOM OF SPI DER LAKE

By

THI'S NOTI CE MUST BE POSTED FOR THI RTY (30) DAYS FROM THE DATE HEREOF, AND MJST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY MATERI AL.
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TOM OF SPIDER LAKE, Decision No. 28038-A

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

POSI TI ONS OF THE PARTI ES

Both parties agree that a four-pronged test nust be used in determning
whet her the Town unlawfully di scharged Kell ogg because of concerted, protected
union activities; i.e., (1), whether Kellogg was engaged in such activities;
(2), whether the Town knew of such activities; (3), whether the Town was
hostile to such activities; and (4), whether Kellogg's discharge was in part
notivated because of his union activities. 2/ They di sagree, however, over
whet her all elenents of the test have been met here.

The Union contends that "the first two el enents cannot be reasonably said
to be in dispute" because of the snmall size of the local community and because
of the Town's open discussion of the Union's organizing drive at its Decenber,
1993 nonthly neeting. 1t also maintains "there can also be no doubt regarding
the Town's anti-union hostility towards Kellogg" given Krause's earlier
threats; that "Krause undoubtedly orchestrated Kellogg's term nation based, at
least in part, on his hostility towards Kellogg's protected activities"; and
that such "in part" notivation was unlawful under well-established Conmmi ssion
precedent. The Union therefore asks for a traditional nake-whole renedy which
i ncl udes Kellogg's reinstatement and a back pay award.

The Town, in turn, points out that the Conplai nant here bears the burden
of proof and it does not dispute: (1), that Kellogg was engaged in concerted,

protected activities; and (2), that some Town officials were aware of it. The
Town instead argues that "It is the last two elenments that require the focus of
this tribunal." As to them the Town asserts that no Town officials bore any

union aninus against Kellogg and that Krause's earlier anti-union statenents
were made because the Town could not afford high union wage scales and that
Krause's statenents nust be considered within that context. The Town further
claims that "Kellogg had a long history of disciplinary and personal problens
with the governing bodies and individuals of the Town of Spider Lake" and that
he, in fact, was termnated because of those problems rather than his
concerted, protected union activities.

DI SCUSSI ON

The County is correct in stating that this case turns on the last two
parts of the aforementioned test, as the record establishes that: (1), Kellogg
was active on behalf of the Union; and (2), that the Town, through at |east
Krause, was well aware of that fact, particularly when it is remenbered that

2/ This test has been adopted in such cases as Miskego-Norway C. S.J.S.D. #9
v. VERB, 35 Ws. 2d. 540 (1967); Cty of Mnroe (Water Departnent), Dec.
No. 27015-B (WERC, 4/28/93); MIlwaukee Board of School Directors (Riley
El enentary School), Dec. No. 17104-A (Greco, 7/80), aff'd by operation of

law, Dec. No. 17104-B (WERC, 8/80).
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the two enmployes in the Town's Street Departnment voted for the Union in the
representation election, thereby allowing Krause and the Town to learn that
both Kellogg and Froenel voted for the Union. This case therefore turns on
whet her the Union has nmet its burden of proving that the Town, through Krause,
was hostile to Kellogg and the Union and that such union aninus played a role
in the ultinate decision to discharge him

Otentinmes, the search for an illicit notive is difficult because direct
evidence is not always available. That is why self-serving denials regarding
notivation nust be viewed with caution. For, as stated in Shattuck Denn M ning
Corp. v. NLRB, 362 F.2d. 466, 470 (9th Cr., 1966):

"Actual motive, a state of mind being the question, it
is seldom that direct evidence will be available that
is not self-serving. In such cases, the self-serving
declaration is not conclusive; the trier of fact may
infer motive from the total circunstances provided.
O herwi se, no person accused of unlawful notive, who
took the stand and testified to a lawful notive, could
be brought to book."

That in effect is what we have here since all Town officials who
testified denied that Kellogg was fired because of his concerted, protected
activities.

Those denials notw thstanding, the fact remains that Krause at |east
di spl ayed uni on ani nus which was open and notorious. For as found in Finding
of Fact 4, ante, Krause repeatedly told others - including Kellogg and Froenel
whose testimony | credit - that enployes would either be term nated, |aid-off,
or have their hours significantly reduced if the Union won the representation
election. Krause also told Town resident Raynond McAllister - whose testinony
| fully credit - that if the Union won the election, Kellogg and Froenel would
either "go part-tinme or they're gone" and "if they sign for the Union, they're
not going to be working for the Town." Al of these statements reflect union
ani nus, thereby satisfying the third part of the four-pronged test stated ante.

The Town nevertheless claims that these statenents were devoid of real
ani mus because Krause's statements were based on his legitimate concern that
the Union's organizing drive would result in a collective bargai ni ng agreenent
far exceeding the Town's already established annual budget. | disagree. These
statenents, either individually or collectively, reflect the very kind of union
animus found by the Commission in other cases where enployes have been
unlawfully discrimnated against because of their concerted, protected
activities. 3/

The penultimate question here therefore turns on whether this animnus
pl ayed any role in Kellogg s subsequent termnation. As to that, there is no
direct evidence that any Town official - other than Krause - bore any union

3/ I ndeed, Krause hinmself in effect admitted to the inpropriety of these
statenents, as could be seen in his January 16, 1994, letter of apol ogy
which is referenced in Finding of Fact 6, ante.
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ani nus.

Nevert hel ess, the record does establish that Krause bore such aninus and
that his decision to indefinitely suspend Kellogg w thout pay on March 24 and
hi s subsequent recommendation to the Town Board that Kellogg be term nated was
based on a pretextual reason - i.e., that Kellogg sonehow was at fault when
Froenel drove home a Town truck on March 23 because of his concern over being
able to report to work early on March 24.

For in order to find that Kellogg should have been fired over that
i ncident, one would have to ignore (1), the well-established past practice to
that effect which devel oped over the years; 4/ (2), the fact that the Town has
no rules prohibiting such a practice; (3), the fact that neither Krause nor any
other Town official ever told Kellogg before then that Town enpl oyes could not
drive hone Town equi prent which did not have a nmounted snow plow, and (4), the
fact that Froemel - nmuch nore than Kellogg - was responsible for taking hone
the truck on March 23. In short, it is clear that Krause seized on this
incident as a pretext so that Kellogg could be fired - just as Krause earlier
pr edi ct ed.

Krause neverthel ess asserted that taking home a Town truck under these
circunstances violated the Town's policy as set forth in a March, 1990, Town
Board resolution which stated that, "no Town property, equipnment, etc. to be
used without 3 nenbers of the Board agreeing." In fact, however, that
resolution has no applicability to the situation here because it was ained at
preventing Town Board supervisors from directing Town enployes to perform work

outside Town linmts, as Krause had done at that tine. Hence, it never was
nmeant to cover taking hone Town equipnent so that enployes could get to work
during, or followi ng, a heavy snowfall. Moreover, no Town officials ever told

either Kellogg or Froenel that the 1990 policy covered this latter situation.
It therefore is clear that Krause seized upon Froenel's use of Town equi pnent
on March 23-24 as a pretext for bringing about Kellogg's ternination.

As a result, the Town's ultinmate discharge decision was tainted by Krause
who initially recomrended it and who subsequently spoke against Kellogg as the
conplaining party at the Towmn's May 9 neeting. Thus, the Town Board on May 9
relied on Krause's representation to themthat Kellogg earlier had admitted to
him Krause, that he had authorized Froenel to take home the Town truck wth
himon March 23, when in fact Kellogg - whose denial | credit - never made any
such admi ssion. G ven Krause's deep involvenent in the term nation process and
the Town Board's reliance on his My 9 testinony, 5/ it therefore must be

4/ | credit the testimony of Kellogg, Froenel, and fornmer Town enploye
Dennis Diem who all testified that enployes regularly took honme Town
equi prent even if they did not intend to use it for plow ng when they
cane to work on the next day.

5/ The Town's own brief at pp. 4-5 admits that the Town Board on My 9
primarily focused "on the authorization and use of the pick up truck by
Town road workers and M. Kellogg's responsibilities thereto, as well as
M. Kellogg's past enploynent problens. . ." (Enphasi s added). In
addition, Town Board menber John Gse testified here that he personally
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concluded that Kellogg was suspended and then termnated, at least in part,
because of his protected, concerted activities in wviolation of Sec.
111.70(3)(a)3 and, derivatively, Sec. 111.70(3)(a)l of MERA That is true
irrespective of whether the Town had other non-discrimnatory reasons to
term nate Kellogg because of his past enploynment history and the disciplinary
matters referenced in Findings of Fact Nos. 9, 11 and 12, ante, as it is well-
established that a termination based, at least in part, on anti-union
considerations is unlawful. See Gty of Mnroe, supra.; Miskego-Norway supra.
6/ Moreover, said termination was unlawful even assuming arguendo that Town
Board nenbers other than Krause did not bear any union aninus agai nst Kell ogg

since Krause's active involvenent was sufficient, in and of itself, to taint
the Town Board's May 9 termination and to nmake it wunlawful. See Gty of

Monr oe, supra.; Miskego- Norway, supra.

To rectify that violation, the Town shall nake Kellogg whole by
imedi ately offering him reinstatenment to his former or substantially
equi val ent position and by paying hima sum of noney at the applicable interest
rate, including all benefits, that he would have earned from the time of his
initial suspension and subsequent termination to the time of his reinstatenent,
m nus any suns of noney that he otherwi se would not have received had he not
been suspended and then terninated. In addition, the Town shall expunge all
references to Kellogg's termnation from his personnel file and it shall post
the Notice marked Appendix "A", ante.

Dated at Madi son, Wsconsin this 30th day of Decenber, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By _Anedeo Greco /s/
Anedeo Greco, Exani ner

relied on Krause's testinony to this effect when he voted to terninate
Kel | ogg.

6/ The Wsconsin Supreme Court reaffirmed this "in part" test in Enpl oynent

Rel ati ons Departnent v. WERC, 122 Ws. 2d 132 (1985).
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