STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

MARK J. BENZI NG

Conpl ai nant,
: Case 54
VS. : No. 50320 WMP-2844
: Deci si on No. 28083-B
BLACKHAWK VOCATI ONAL, TECHNI CAL &
ADULT EDUCATI ON DI STRI CT,

Respondent .

MARK J. BENZI NG

Conpl ai nant,
: Case 56
VS. : No. 50677 MP-2866
: Deci sion No. 28084-B
BLACKHAWK VOCATI ONAL, TECHNI CAL &
ADULT EDUCATI ON DI STRI CT,

Respondent .

Appear ances:
M. Mark J. Benzing, 2022 Dewey Avenue, Beloit, Wsconsin 53511 pro se.

Codfrey & Kahn, S. C., 131 Wst WIson Street, Suite 202, P.O Box 1110,
Madi son, Wsconsin 53701-1110, by M. Jon E. Anderson, on behalf
of the Enpl oyer.

ORDER GRANTI NG I N PART AND DENYI NG I N PART
RESPONDENT' S MOTI ON TO DI SM SS CONSOLI DATED COWPLAI NTS

On January 7, 1994 Conplainant filed a conplaint against Respondent in
Case 54, No. 50320, MP-2844, later anmended on March 2, 1994. On March 13,
1994, Conplainant filed a conplaint against Respondent in Case 56, No. 50766,
MP- 2866. On April 12 and 18, 1994, respectively, Respondent filed Mdtions to
Make These Conplaints Mre Definite and Certain and on April 18th Respondent
also filed a Mtion to Consolidate the captioned cases which Conplainant
opposed by his letter received on My 11, 1994. On April 14, 1994 the
Conmi ssion appointed Sharon A. Gallagher, a nmenber of its staff, to act as
Exam ner in Case 54, No. 50320, MP-2844. On June 7, 1994, Conplainant filed a
Second Amended Conpl aint in Case 54, No. 50320, MP-2844. On June 20, 1994, the
Conmi ssion issued its Order Consolidating these cases. On June 28, 1994, the
Conmi ssion issued its Order appointing Sharon A Gallagher to act as Exani ner
in Case 56, No. 50677, MP-2866. On April 25, 1994, Conplainant filed a witten
opposition to Respondent's Mtion to Mike the Conplaints Mre Definite and
Certain.

In addition, on July 15, 1994 the Exam ner ordered Conplainant to nake
his conplaints nore definite and certain, follow ng Respondent's April 25, 1994
Motion thereon. On July 26, 1994 and August 8, 1994 Conplainant conplied with
the Exami ner's July 15th Order.
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On August 8, 1994 Respondent renewed its Mdtion to Dismss and filed a
Motion to Defer to Arbitration the conplaint allegations of Sec. 111.70(3)(a)5
vi ol ati ons. By August 31, 1994 Conplainant filed a response to Respondent's
Mot i ons. By Septenber 7, 1994 Respondent filed its answer to these

consol i dated conpl ai nts.
ORDER

The Respondent's Mtion to Dismss all allegations of violations of
Sec. 111.06(1)(4)f, h and k), Stats., is granted. 1/

Respondent's Mdtion to Dismss all allegations of violations of
Secs. 230.80(8)(a), 230.81, 230.85(1), Stats., is granted.

Respondent's Mtion to Dismss is, in all other respects, denied.
Respondent's Motion to Defer is denied as being prenature.

Dat ed at Gshkosh, Wsconsin this 23rd day of Septenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Sharon A Gall agher /s/
Sharon A Gl lagher, Exam ner

1/ Conplainant's reference to 111.06(1)4 was obviously incorrect.
Respondent acknow edged as nuch in its Mtions. Conpl ai nant clearly
nmeant to refer to 111.06(1)f, g and h, Stats.
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MEMORANDUM ACCOVPANYI NG ORDER GRANTI NG | N PART
AND DENYI NG I N PART RESPONDENT' S MOTI ON TO
DI SM SS CONSOLI DATED COWVPLAI NTS

Respondent has noved to disnmiss allegations relating to violations of
Sec. 111.06(1)(4)f, h and k and Secs. 230.80, 230.81 and 230.85 on the ground
that this Comm ssion |acks jurisdiction of the Respondent under these Sections
of the Wsconsin Statutes.

Respondent has also noved to defer to arbitration the renaining
al l egations of the consolidated conplaints because they are the subject of
grievance arbitration cases which the Respondent and Conplainant's collective
bargaining representative are currently processing through the contract
gri evance procedure.

Respondent filed its Answer herein on Septenber 7, 1994. Therein, the
Respondent admitted disciplining Conplainant on April 7, 1993 and June 7, 1993
for incidents that occurred on March 16, 1993 and May 14, 1993 respectively.
Respondent denied that Conplainant had conplied with the |abor contract

regarding the incidents in question, it generally denied Conplainant's
bl acklisting and discrimnation allegations regarding these events and it
deni ed violating the |abor agreenment by disciplining the Conplainant. In its

answer Respondent also pleaded certain affirmative defenses including inter
alia that the Consolidated Conplaints are barred by the Statute of linmitations,
that the Krinsky arbitration award, issued June 1, 1994 should be deferred to
and is res judicata of the issues in surrounding the April 7, 1993 discipline
of Conplainant and that the conplaint should be disnissed regarding those
issues; the up-coming arbitration of the issues by Arbitrator Vernon
surrounding the June 7, 1993 discipline of Conplainant should be deferred to
and the conplaint allegation regardi ng those issues should be di sm ssed.

Conpl ai nant filed a position regarding Respondent's Mdtions to
Di smi ss/ Defer by August 30, 1994, Therein, Conplainant requested that the
violations of State and Federal law alleged in the Conplaints "should be
investigated as soon as possible" and that iif the Commssion |acked
"jurisdiction to investigate and correct any or all of the alleged violations,"
t he Exam ner should refer Conplainant to the proper authorities.

Regardi ng Respondent's Mttion to Dismiss allegations that Respondent
violated Sec.s 230.80(8)(a), 230. 81, 230.85(1), Stats., this Chapter
specifically applies to classified and unclassified Civil Service enployes and
the State of Wsconsin agencies that enploy them Sinmilarly Sec. 111.06(1)f, g
and h also apply only to the State of Wsconsin as an enployer and to state
enpl oyes. Thus, Respondent is correct that these sections of the State
Statutes do not apply to Respondent and this Conm ssion, therefore, |acks
jurisdiction to rule upon these specific allegations. However, | note that the
Conplainant's allegations, as delineated, in part, by the |anguage of these
non-applicable statutes, i f proven, may rise to a violation of
Sec. 111.70(3)(a)(1) and (3), Stats., as Conplainant has clearly alleged in his
Case 54 and Case 56 conplaints that he has been "blacklisted" and
"di scrimnated" against because he pursued a conplaint in Case 50, No. 46915,
MP- 2558.

In addition, the Conplaints as anended to conply with the Order to Make
the Consolidated Conplaints Mre Definite and Certain clearly assert that
Respondent has committed prohibited practices in violation of Sec. 111.70,
St at s. After studying Respondent's Answer, as well as its Mtions and
supporting docunents, the Examiner 1is persuaded that the conplaints, as
amended, present contested cases requiring a full hearing on the pleadings.
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This is so, despite Respondent's inappropriate use of references to portions of
Chapter 230 and of Section 111.06, Stats. The Exam ner notes that under
ERB 12.02 allows for |iberal anendnent of conplaints and it allows Conpl ai nant,
at the end of trial, to nove to conformthe conplaint to the evidence:

(5) ANVENDNMENT. (a) Wwo may  anend. Any
conpl ai nant may anmend the conpl aint upon notion, prior
to the hearing by the comm ssion; during the hearing by
the commission if it is conducting the hearing, or by
the comm ssion nenber or exam ner authorized by the
board to conduct the hearing; and at any time prior to
the issuance of an order based thereon by the
conmi ssi on, or conmi ssion menber or exam ner authorized
to issue and nake findings and orders.

(b) Conformance to evidence. At the conclusion
of the hearing, the conplaint, on notion, nmay be
amended as necessary to confirmto the evidence as to
m nor and immaterial variances which might appear in
the record.

The Respondent has noved to defer the allegations of the anended
conplaints to grievance arbitration. Long- est abli shed Conm ssion precedent
denonstrates that the Conmi ssion has jurisdiction to adjudicate cases which
all ege both a breach of contract claimas well as prohibited practices. This
is so, despite the fact that the breach of contract claim nmght otherw se be
readily resolved through grievance arbitration. It is also clear that the
Conmi ssion has consistently viewed its power to defer as discretionary. As
Exam ner Houlihan stated in Racine Unified School District, Dec. No. 18443-B
(3/81),

. . . The Conmission has previously stated that it wll
abstain and defer only after it is satisfied that the
Legislature's goal, to encourage the resolution of
di sputes through the method agreed to by the parties,
will be realized, and that there are no superseding
considerations in a particular case. Anong the guiding
criteria considered by the Commission for deferral are
the follow ng: 1) The parties nmust be wlling to
arbitrate and renounce technical objections which would
prevent a decision on the nerits by the arbitrator; 2)
The collective bargaining agreenent nust clearly
address itself to the dispute; and 3) The D spute nust
not involve inportant issues of Jlaw or policy.
(Footnote onmitted)

Conmi ssi on precedent issued both before and after the Racine case has renai ned

consi stent with the passage quoted above. 2/

Applying these criteria to the instant case, | note that although the

2/ See e.g., Gty of New Lisbon, et al., Dec. No. 27906-A (Crow ey, 2/94);
M | waukee County (Sheriff's Dept.) Dec. No. 27664-A (Crow ey, 10/93);
Caneron School District, Dec. No. 26832-A (Gallagher, 4/91); State of
Wsconsin (DER), Dec. No. 15261 (WERC, 1/78); State of Wsconsin (DER);
Dec. No. 24109 ( VERC, 12/ 86) ; Monona G ove School D strict,
Dec. No. 20700-A (Crow ey, 10/83); MIwaukee Board of School Directors,
Dec. No. 16724-B (WERC, 1/81).
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District has noved Conplainant's grievances over the discipline he received on
April 7, 1993 to arbitration, the Krinsky award (issued June 1, 1994) did not
address Conpl ainant's blacklisting and discrimnation clainms. Also, regarding
the grievance regarding the June 7, 1993 discipline of Conplainant (schedul ed
to be heard by Arbitrator Vernon on Cctober 24, 1994), there is no indication
in the docunments subnmitted by the District that the District has agreed to
proceed to arbitration on anything nore than whether the discipline issued on

June 7, 1993 was for just cause. 1In the absence of an affirnative agreenent by
the District and Conplainant to address the grievance regarding the June 7,
1993 di scipline of Conpl ai nant as wel | as al | of t he

di scrimnation/blacklisting issues in the up-coming Vernon hearing, to waive
all procedural and technical objections the first of the Racine tests has not
been net.

In regard to the second Racine test, | note that the Article 5,
Section 2, subsection 4 states that no reprisals shall be taken for grievance
filing, as follows:

Enpl oyees shall have the right to present their
grievances w thout fear of any penalty.

In both the Racine case and in Mnona Gove School District, Dec. No. 20700-A
(Crowl ey, 10783) the labor agreenents also contained [anguage prohibiting

reprisals for using the grievance procedure. In both Racine and Monona G ove,
supra, as in the instant case, Conplainant allegations were nade that the
Respondents had retaliated against a grievant for pursuing a grievance. In

both Racine and Mpnona Grove, supra, Hearing Exam ners Houlihan and Crow ey
found that the described Tabor contracts clearly addressed the conplaint
di spute invol ved, passing the second portion of the Racine test.

Regarding the third portion of the Racine test, because the |aw regarding
retaliation for engaging in protected concerted activity is "both |ong-standing
and wel | devel oped," 3/the Hearing Exami ners in Racine and Monona G ove, supra
concluded no inportant issues of law or policy were involved in either case.
Therefore, both Examiners deferred the retaliation allegations to grievance
arbitration given the |anguage of the parties' |abor contracts and their full
agreenment to submt all aspects of the dispute to arbitration. Finally, it is
clear that in situations where deferral to arbitration is allowed to deal wth
retaliation issues, the Exanminers retained jurisdiction in order to assure the
all matters raised by the conplaint which were properly before the Conm ssion
are appropriately resolved on the nmerits and, if proven, adequately renedied.
Raci ne, supra; Mnona Gove, supra. This approach has been approved by the
Conmi ssi on. 4/

3/ Racine Unified School District, Dec. No. 18443-B (Houlihan, 3/81) and
Monona Grove School District, Dec. No. 20700-A (Crowl ey, 10/83).

4/ As the Commission held in Brown County (Sheriff-Traffic Dept.)
Dec. No. 19314-B (WERC, 6/83), the Comm ssion's discretionary decision to
defer does not preclude the Conmission from fully adjudicating such
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clains if they are not resolved on the nerits in fair and tinely fashion
and in a manner not repugnant to MERA. See also, Cadott School District,
Dec. No. 27775-C (VERC, 6/94).
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Al though this case neets the second and third criteria of Racine case,
because the parties have not yet entered into a full agreenent to defer the
retaliation clains to arbitration the Mdtion to Defer nust be denied as being
pr emat ure. In any event, as Respondent's Answer clearly shows that this is a
contested case, Respondent's Mtion to Dismss nust be denied except as
ot herwi se granted herein.

Dat ed at Gshkosh, Wsconsin this 23rd day of Septenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COW SSI ON

By Sharon A Gl |l agher /s/
Sharon A Gallagher, Exam ner
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