STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

NORTHWEST UNI TED EDUCATCRS,

Conpl ai nant,
: Case 23
VS. : No. 50731 WMP-2871
: Deci si on No. 28099- A
SCHOOL DI STRI CT OF FREDERI C,

Respondent .

Appear ances:
M. chael J. Burke, Executive Director, Northwest United Educators,
16 West John Street, R ce Lake, Wsconsin 54868, appearing on behal f
of the Conpl ai nant.
Wld, Rley, Prenn & Ricci, Attorneys, 715 South Barstow Street,
P.Q Box 1030, Eau Claire, Wsconsin 54702-1030, by Ms. Kathryn J.
Prenn, appearing on behalf of the Respondent.

FI NDI NGS OF FACT, CONCLUSI ON CF LAW AND ORDER

On March 21, 1994, Northwest United Educators filed a conplaint with the
W sconsi n Enpl oynent Rel ati ons Commi ssion, alleging that the School District of
Frederic was violating Sec. 111.70(3)(a)(5), Ws. Stats., by selecting the |ess
senior M. Renee Ericksen over the nore senior M. Anna Runnels for the
position of part-time cook. The Comm ssion appoi nted Christopher Honeynman, a
nmenber of its staff, to act as Examiner in this matter and to make and issue
Fi ndi ngs of Fact, Conclusion of Law and Order, as provided in Sec. 111.07, Ws.
Stats. A hearing was held on August 11, 1994 in Frederic, Wsconsin, at which
time the parties were given full opportunity to present their evidence and
ar gunents. A transcript was nade, both parties filed briefs, and the record
was closed on Cctober 19, 1994. The Examiner, having considered the evidence
and argunments and being fully advised in the prem ses, makes and files the
foll owi ng Findings of Fact, Conclusion of Law and O der.

FI NDI NGS OF FACT

1. Conpl ai nant Northwest United Educators is a | abor organization wthin
the nmeaning of Sec. 111.70(1)(h), Ws. Stats., and has its principal office at
16 West John Street, R ce Lake, Wsconsin, 54868.

2. Frederic School District is a municipal enployer within the neaning
of Sec. 111.70(1)(j), Ws. Stats., and has its principal office at
318 355t h Avenue, Frederic, Wsconsin, 54837.

3. At all times material to this proceeding, Conplainant has been the
exclusive collective bargaining representative of all regular full-tine and
regular part-tinme non-certified enployes of the Frederic School District,
excl uding confidential, tenporary, casual, supervisory and nanagerial enpl oyes.

4. Conpl ai nant and Respondent are parties to a collective bargaining
agreement comencing on July 1, 1992 and extendi ng through June 30, 1994, which
col | ective bargai ning agreenment does not contain a grievance procedure.

5. The parties' 1992-94 collective bargaining agreenment provides the
fol | owi ng:

ARTICLE VI - JOB PCSTI NG




Wen the District determines that a vacancy should be
filled or a new position created within the bargaining
unit, the District agrees to post the notice of such

vacancy. The vacancy will not be filled until the notice
has been posted for at least five (5) working days. The
selection of any applicant to fill a job vacancy shall be

nmade on the basis of relative ability, experience and other
qgqualifications as substantiated by an enpl oyee's personnel
record including his/her perfornance appraisals.

ARTICLE | X - BOARD RI GHTS

A Managenent retains all rights of possession, care,
control and managenent and retains the right to
exercise these functions during the term of the
col l ective bargai ning agreenent except to the extent
that such functions and rights are restricted by the

express terms of this agreenent. These rights
include, but are not limted by enuneration to, the
followi ng rights:
1. To direct all operations of the school
system
2. To establish and require observance of

reasonabl e work rul es.

3. To hire, pronote, transfer, schedule and
assign enployees in positions with the
school system

4. To suspend, discharge and take other
disciplinary action toward enpl oyees.

5. To relieve enployees from their duties
because of lack of work or any other
reason consi st ent with t he ot her
provi sions of this agreenent.

6. To maintain efficiency of school system
oper ati on.

7. To take whatever action is necessary to
conply with state or federal |aw

8. To introduce new, inproved nethods or
facilities.

9. To select enployees, establish quality
st andar ds and eval uate enpl oyee
per f or mance.

10. To determine the rmethods, nmeans and
per sonnel by whi ch school system

operations are to be conduct ed.

11. To take whatever action is necessary to
carry out the functions of the school
systemin situations of energency.

6. During February, 1994, the District posted a vacancy for a
full-tinme cook position. M. Anna Runnels, an enploye of the District with at
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| east ten years' seniority and prior experience as a part-tine cook for the
District, applied for this position. The District, however, selected Ms. Renee
Eri cksen for the vacant cook position in |late February or early Mrch, 1994.
Ms. Ericksen has |less than one year's seniority with the District and no prior
regul ar experience as a cook with the District.

7. The record shows that in determ ning which candidate to select for
the vacant cook position, the District's interview comittee interviewed nine
applicants, and quickly narrowed the group under consideration to four,
i ncluding both Anna Runnels and Renee Ericksen. The record further shows that
the final two candi dates were Ericksen and a candi date who was not an existing
enpl oye of the District. The interview conmttee found Runnels and Ericksen to
have had simlar food service experience and that both were qualified for the
cook position on that basis. The record also shows that the committee gave
significant weight to M. Ericksen's personality, which it deemed to be
friendlier and nore open to students than the other finalists.

8. The parties' collective bargaining agreenment gives no weight to
seniority in determning job bidding, and the record denonstrates that the
District's interview conmittee considered a nunber of factors in determning to
award the disputed position to Renee Ericksen. The record fails to establish
that the District's consideration of and enphasis on personality factors in
maki ng the final decision was arbitrary, capricious, invidious or in bad faith.
The record therefore fails to establish by a clear and satisfactory
preponderance of the evidence that the District violated the terns of the
col l ective bargai ning agreenment in selecting Renee Ericksen over Anna Runnels.
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Upon the basis of the foregoing Findings of Fact, the Exam ner makes and
files the follow ng

CONCLUSI ON OF LAW

The School District of Frederic did not violate Sec. 111.70(3)(a)(5),
Ws. Stats., when it selected Renee Ericksen over Anna Runnels for the vacant
cook position, because the collective bargaining agreenent reserved rights of
sel ection and assignment to nmanagenment and the record fails to denonstrate that

managenent exercised these rights in an arbitrary, capricious or invidious
manner, or in bad faith.

Upon the basis of the foregoing Findings of Fact and Conclusion of Law,
t he Exam ner nakes and renders the foll ow ng

ORDER 1/
That the conplaint be, and the sane hereby is, dismssed.
Dated at Madi son, Wsconsin this 16th day of Decenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

By Chri st opher Honeyman /s/
Chri st opher Honeyman, Exam ner

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The comm ssion may authorize a conmm ssioner or
exam ner to nmake findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commissioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the commi ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conmi ssion as a body unless set aside, reversed or
nmodi fied by such commi ssioner or examiner wthin such

tinme. If the findings or order are set aside by the
conmi ssi oner or exam ner the status shall be the sane
as prior to the findings or order set aside. If the

findings or order are reversed or nodified by the
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(Footnote 1/ conti nued)

the date appearing i medi ately above the Exam ner's signature).

findings or order are reversed or nodified by the
conmi ssioner or examiner the tine for filing petition
with the commi ssion shall run fromthe time that notice
of such reversal or nodification is mailed to the |ast

known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conm ssi on, the commssion shall either affirm

reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. petition with the comm ssion.

This decision was placed in the mail on the date of issuance (i.e.

Frederic School District

Backgr ound

Sec.

The

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

conpl ai nt al | eges t hat t he School District

-5-

vi ol at ed

111.70(3)(a)(5), Ws. Stats., by selecting the |ess-senior Renee Ericksen
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over Anna Runnels for a cook position. The parties' collective bargaining
agreenent contains no grievance procedure, and this proceeding constitutes the
Union's attenpt to enforce its interpretation of the collective bargaining
agreement .

D scussi on

It is clear fromthe testinony of both Anna Runnels and Renee Ericksen,
as well as testinony of menbers of the District's interview comittee, that
both enployes were considered qualified to perform the work of cook. Bot h
enpl oyes had performed food service work for the District, but Runnels has
worked in the District's K-5 building for two to three hours a day every school
day since about 1986. Eri cksen, neanwhile, worked in a simlar capacity from
1984 through 1993, but as a substitute food service worker. FEricksen testified
that she worked perhaps six times a nmonth in the kitchen. Both Runnels and
Eri cksen conceded that they had never filled in for the full-time cook's
position, though both had fried hanburgers and perforned simlar food
pr epar ati on. Runnels testified that she had also worked for the Polk County
nutrition program as site manager and cook for four years, 1986 through
approximately 1989, in the summers. But on cross-exam nation, Runnels
testified that she may not have fully identified to the interview conmittee the
extent of this work. Runnels testified that the nunber of clients of the Polk
County nutrition program averaged from 16 to 45, and that the School District
prepares approxi mately 400 neal s per day.

District Admnistrator Reginald Gobin testified that upon receiving the
m d- Decenber, 1993 notice of retirement from the former cook, he advised the
District's Board of the retirement and then posted the vacancy. Gobin also put
an advertisenment in the paper, and asked then high school principal Bob
Berquist to conduct the necessary interviews and selection process. The
i nterview team chosen included Berquist, the other building principal, the head
cook, and a support staff enploye. Berquist testified that this type of
procedure had been used at least six or eight times during Gobin's tenure in
the District. Berqui st headed the commttee and chose the nenbers. He
testified that there were 56 applicants and that he first [ooked to see if they
had any experience in public education, in the business world, in restaurants
and in catering. He narrowed the listing to ten, and one applicant then backed
out. Berquist testified that nine people were therefore interviewed. He asked
the other principal to prepare a list of appropriate questions, which he had
done before, and the list was submtted in evidence. At approxinmately 45
m nut es api ece, the interviews were conducted over two days, and it is evident
fromthe record that the interview commttee imediately agreed to narrow the

list to five and then to four people following these interviews. The four
i ncl uded Anna Runnels, Renee Ericksen and two outside applicants, but the final
two were Renee Ericksen and a new applicant. Berqui st testified that he and

M. Rich, the other principal, were both in favor of the new applicant because
she had significant experience with baking and with kitchen equi prent, but that
the Conmttee considered other matters than food service experience; Berquist
testified that "a lot of" people in the original group of 56 had substantially
nore food service experience than Renee FEricksen. Berqui st testified that he
and Rich differed with the other two nenbers of the interview committee over
the final selection, but deferred to the other two nenbers, primarily because
t he head cook woul d have to be the inmediate supervisor of the selected enpl oye
and they felt that her opinion should carry weight. Berqui st testified that
the ultimate factor which resulted in Ericksen's selection was that "three of
the four people on the team discussed their relationship with her on a
substitute basis where she really got along well with children, she -- she was
a sniley, bubbly person. And all three mentioned one thing. | specifically
remenber it, because | didn't say it and they did. And they said this: she
al ways was looking for nore to do when she finished a task." 2/ Ber qui st

2/ Transcript, pages 64-65.
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testified that it was his understanding of Article VI of the agreenent that
this language did not require the District to favor an internal applicant over
an external applicant.

Conpl ai nant contends that a proper application of Article VI would have
required the District to hire Anna Runnels for the vacant cook position.
Conpl ai nant argues that three factors: relative ability; experience; and other
qualifications as substantiated by an enpl oye's personnel record, are involved,
and that review of the evidence establishes that in each respect the District's
decision to hire Ericksen was arbitrary. Conpl ai nant argues that the third
factor is irrelevant because while Runnels had received verbal praise for her
work in the past, she had never been fornally evaluated, and neither enploye
had a formal personnel file. Wth respect to experience, the Union concedes
that there is no doubt that experience is not the sane as seniority, but argues
that common sense dictates that an enploye's seniority is a relevant
consideration in determ ning how nmuch experience is present, especially when
the enploye's seniority is based upon work in the sane classification as the
j ob openi ng. The Union notes that Runnels had worked as a cook continuously
since 1986 for the District, while Ericksen worked as a substitute since 1983,
and was not hired on a regular basis until October 27, 1993. Conpl ai nant
points to testinmony by Berquist to the effect that Runnels' record could be
interpreted as showi ng greater experience than Ericksen's. 3/

Wth respect to relative ability, Conplainant argues that the District's
sole basis for concluding that Ericksen was nore able for this position than

Runnel s was her "bubbly personality." Conpl ai nant contends that reliance on
her personality alone in determining the relative ability factor is an
arbitrary interpretation of the contract |anguage. Conpl ai nant argues that

since Runnel s has never been faulted for her personality with the students, and
has only heard positive words from her supervisor during her years with the
District, the District's reliance on Ericksen's bubbly personality is too
nebul ous to support its hiring decision. Conpl ai nant requests that the
District be ordered imediately to award the cook position to Anna Runnels,
noting that since it does not involve greater earnings for Runnells than the
conbination of two jobs (including custodial work) she is already performng
for the District, there is no retroactive nake-whol e renedy request ed.

Respondent contends that the collective bargaining agreement's |anguage
allows it to select "any applicant," which puts internal and external
applicants on the sane footing. Respondent contends that experience is not
synonynmous with seniority, and that a Union witness admitted in testinony that
the Uni on had unsuccessfully attenpted several tines at the bargaining table to
add seniority as a factor in Article VI. Respondent contends that the District
has retained the right to establish qualifications for positions, and that it
therefore has the right to decide, subject only to avoi dance of decisions that
are arbitrary, capricious, clearly wong, or made in bad faith. The D strict
contends that it was not wong when it hired Ericksen in preference to Runnels,
arguing that the cook's relationship with children was as inportant a factor as
raw experience, according to testinony by the head cook and not underm ned by
testinony by any other witness. The District contends that while both Ericksen
and Runnel s denonstrated that they had the technical ability to do the job, and
even though an outside applicant from Wbster had greater experience, the
District determined to hire Ericksen based on the unani nous reconmendati on of
the interview comittee, which in turn was based on approxinmate equality in
technical ability and a clear preference in personality factors. The District
requests that the conplaint be di sm ssed.

Because this conplaint proceeding is fundanentally a matter of contract
interpretation, the customary interpretation of simlar collective bargaining

3/ Gting Tr. pages 69 and 79.
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agreenment |anguage by arbitrators is entitled to considerable weight. Many
arbitrators have found that under collective bargaining agreenent |anguage
simlar to that present here, an enployer's determ nation of whomto appoint to
a position can only be overturned if it is found to be arbitrary, capricious,
invidious or taken in bad faith. I agree with the District that the
Conpl ai nant has not denonstrated by the necessary clear and satisfactory
preponderance of the evidence that any of these conditions is present here.

To begin with, there is no evidence in the record that the decision of
the interview committee was preordained or that it was procedurally unfair to
Anna Runnels. The committee was simlarly constituted to at |east six or eight
such committees in the past, and it was, if anything, broader in its
representation than many enployers' interview commttees. Runnels, |ike other
applicants, had an opportunity to explore her background and qualifications
with the conmittee, and it is apparent fromthe evidence that she may not have
taken the greatest advantage of that opportunity to stress for the comttee
her experience with the Polk County nutrition program Even if that experience
had been nore highly stressed and in consequence nore highly weighed by the
conmittee, however, it is apparent that the conmittee considered her qualified
on the basis of technical ability for the cook position, and there is nothing
in the record to denonstrate a clear superiority on her part conpared to
Eri cksen. Meanwhile, it is notable that the District turned down an outside
applicant with significantly greater cook experience than either of the named

exi sting enployes. This tends to establish that the District was in fact
acting in good faith in determining that the personality factors on which it
ultimately based the decision should be given weight. Furthernore, there is

nothing in the record to suggest that the District inaccurately identified
Eri cksen as having a warnmer and nore student-friendly deneanor than Runnels,
even though it is evident from the record that no specific fault was to be
found with Runnels' perfornmance or denmeanor.

Thus the case turns on whether the District inherently acted in an
arbitrary and capricious fashion in concluding that a difference in personality
shoul d be weighed nore highly than greater experience in the kitchen. Numerous
arbitrators have found that enployers subject only to "arbitrary and
capricious" types of |anguage restrictions have to be allowed latitude up to a
hi gh degree to weigh conpeting el enents of performance and evi dence in making
the determ nations for which they had contracted. Here, the District clearly
has the right to make such determinations, and | find that the District cannot
be faulted for taking personality into account in making judgnents as to which
enploye is best fitted for a cook position which involves working closely with
students of a school district. Several arbitration decisions cited by the
District support this view In turn, | conclude that the preference given to
this personality factor, favoring Ericksen over Runnels' and other applicants'
greater experience, was wthin the District's proper and contracted-for
di scretion. It inplies no slur on Ms. Runnels to conclude that the District
was not acting arbitrarily when it nade this fairly close call.

Dated at Madi son, Wsconsin this 16th day of Decenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Chri st opher Honeyman /s/
Chri st opher Honeyman, Exam ner
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