STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of
MADI SON TEACHERS, | NC.
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Pursuant to Sec. 227.41, Stats., : Deci si on No. 28254
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MADI SON METROPCLI TAN SCHOOL DI STRI CT

Appear ances:

CulTen, Wston, Pines and Bach, Attorneys at Law, by M. GCordon E.
McQuillen, 20 North Carroll Street, Madison, Wsconsin 53703, on
behal f of Madi son Teachers, Inc.

Lathrop and dark, Attorneys at Law, by M. Milina Fischer, 122 West
Washi ngt on Avenue, P.O Box 1507, Madison, Wsconsin 53701-1507,
on behal f of the Madi son Metropolitan School District.

FI NDI NGS OF FACT, CONCLUSI ON CF LAW
AND DECLARATORY RULI NG

On Novenber 22, 1993, Madi son Teachers, Inc., filed a petition with the
Wsconsin Enploynent Relations Conmmi ssion pursuant to Sec. 227.41, Stats.,
seeking a declaratory ruling that an interest arbitration award issued pursuant
to Sec. 111.70(4)(cn), Stats., should be nodified or remanded to the arbitrator
under ERB 32.16 and 32.17. The parties thereafter stipulated to the record and
filed witten argunent in support of and in opposition to the petition, the
| ast of which was received July 25, 1994.

Havi ng considered the matter and being fully advised of the prem ses, the
Conmi ssi on makes and issues the foll ow ng

FI NDI NGS OF FACT

1. At all tines material herein, Mdison Teachers, Inc., herein M, was a
| abor organi zation functioning as the collective bargaining representative for
certain educational assistants enployed by the Madison Metropolitan School

District. MIl has its principal offices at 821 WIlianmson Street, Madison,
W sconsin, 53703.
2. The Madison Metropolitan School District, herein the District, is a

muni ci pal enployer having its principal offices at 545 Wst Dayton Street,
Madi son, W sconsin, 53703.

3. On Cctober 29, 1992, MMl filed a petition with the Wsconsin Enpl oynent
Rel ati ons Commission for final and binding interest arbitration regarding the
educational assistants pursuant to Sec. 111.70(4)(cm6., Stats. Pursuant to

that petition, Ml and the District ultimtely proceeded to interest
arbitration before Arbitrator Frank P. Zeidler.
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4,
and Mr

During a July 27, 1993 hearing before Arbitrator Zeidler,

represented the foll owi ng argunent and testinony:

SUSAN HAWLEY, DI STRI CT LABOR CONTRACT MANAGER

Again, you'll find fromthe testinony, that our
position here is consistent with our position in other
units, and that -- so we are internally consistent, and

also that there have been a series of very public
debates as the Arbitrator well knows, in relation to
budget constraints fromthe |egislature. Those budget
constraints inpacts on all wunits, and all of our
budgetary i ssues. There have been a series of prograns
that have been cut out of the budget, and the district
attenpted to balance program cuts while keeping wages
and benefits at a reasonable level. Those constraints
by the legislature are continuing, and there is a
dollar, $190 dollar per cap per student constraints on
our budget, that it is just in the process of being
enacted. And that of course has had an inpact on all
of our negotiations this year, and as M. Mtthews
i ndicated correctly, we have proceeded to arbitration

on all units. W have comenced food service
negotiations and we are not sure exactly where that
negotiations will be at the present tine, but every

other unit is in the process of either having had a
hearing, or for interest arbitration, or proceeding to
a heari ng.

W do believe, though, that this reflects not
only what is happening in this district but what is
happening state wi de, and also reflects constraints on
our budget. (Tr. 29-30)

CHRI S HANSON, DI STRI CT COVWPTROLLER

A Yes, I am primarily responsible for

coordinating the devel opnent of t he
District's annual budget.

Q Could you state whether or not the

Covernor or the Legislature or the State
of Wsconsin in any event has placed
[imtations on this year's budget?

A The state legislature has passed a plan

which linmts school district expenditures
and it is before the governor now for
si gnat ur e.

the District
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And does that have a per pupil cap in it?

Yes, it does. It has a per pupil revenue
cap, it limts the anpbunt of noney a
district can raise through a conbination
of their general state aide and their
| ocal property taxes on a per pupil basis
and establish a cap which they therefore
cannot exceed beyond that Ievel.

And has the district taken neasures to at
this point intime, to cut the things from
the budget in order to be prepared for
this kind of a cap situation?

Yes, the tentative budget, which has been
approved by the Board of Education and
committee as of this time, took into
consideration and enacted a number of
expenditure reductions from what had been
previously considered existing |levels of
expenditure for the school district.

What are sone of the exanples of sonme of
the kinds of cuts that the Board has nade?

Wll, the custodial staffing levels from
1992-93 have been reduced, the |level of
expenditures for the district extra
curricul ar athletic program has been
reduced, the staffing ratios for pupil
teacher ratios that were in existence in
1992- 93 have been i ncreased, whi ch
reflects a greater ratio, nore pupils per
teacher as a cost reduction mnechanism
Those are three.

Sumrer school affected?

Thank you, the elenentary summer schoo
program was effectively elimnated upon
conpletion of the segnent which concl uded
in early July this year and there is no
provision for continuation of that program
next sunmer.

Ckay, and the finalization of the total
i npact of the budget has not yet been
determined exactly for 93-94, is that
right?

That's correct. Board of Educati on
adopted a budget tentatively in comittee
and chose to recess at that tine, until

further i nformation was t hen made
avai l able by the state. That infornation
now is starting to cone forth ... (Tr.
208- 209)
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SUSAN HAWLEY, DI STRI CT LABOR CONTRACT MANAGER

DOUG KELLOR,

5. In its
as foll ows:

The next exhibit, Exhibit 55 was a state budget,
another article indicating the state budget and the
situation with the legislature, and this indicates that
just recently, as of the Ilast few weeks, the
| egi slature has placed a cap as M. Hanson indicated,
has placed a cap on the district spending of $190.00

per pupil, and has also placed limts on teacher pay
raises, as also indicated in this article. |In Exhibit
56, the article indicates again, the recent |egislative
action, again the spending limt per pupil, and the
constraints that the District will be under in terns of
that particular legislation that is being |I think at

this tine finally drafted and it is going on to be the
board -- to the governor. (Tr. 278)

M1 ASSI STANT TO THE EXECUTI VE DI RECTOR

Q And in your understanding of Senate Bill
44 whi ch becane the budget bill enacted by
the State of Wsconsin, is it your

understanding that there is a nechanism
for the District to spend what it wants
relative to the educational programin the
district?

A Yes, there is.

And they are not limted by what nandates
the legislature or the governor may plan
on then?

A No, the nechanism they can utilize would
be a referendum anong the electorate of
the school district. (Tr. 288)

initial brief to Arbitrator Zeidler, the District argued in part

The Board also offered 4% and 3% respectively
for 1992-93 and the 1993-94 school vyears for the
Clerical/Technical Unit. The arbitration decision in
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that unit was recently received by the District and the
District prevailed in that arbitration. A copy of the
arbitration decision, Decision No. 27611, is attached
to this brief. The Decision by Arbitrator Tyson
indicates that the District's offer of 4% for the 1992-
93 school year and 3% for the 1993-94 school years was
accepted by the arbitrator and is, therefore, an
internal conparable which relates directly to this
arbitration.

I X THE PUBLIC |INTEREST SUPPCRTS THE DI STRCT
PCSI TI ON.

District's Exhibits #50 through #56 indicate the
struggle that the Madi son Metropolitan School District
has had with the budget for the 1993-94 school year.

District Exhibit #50 is a docunent called "The
Ctizens' Budget" and was prepared to help citizens
understand the budget process for the 1993-94 school
year. (Tr. p. 275) The first page of Exhibit #50
includes a letter from the Superintendent of Schools
which points out that there were public foruns and
hearings which indicated overwhelmng support to
continue the prograns of the District but that there
al so were concerns over rising property taxes. Ther e
were also concerns at the time over the Governor's
proposal to impose freezes on the property tax rate.
(Tr. pp. 275-276) This docunent goes on to point out
that the District made nunerous cuts to the budget and
that there was an attenpt by the District to spread the
cuts across the board to mnimze their inpact. (Tr.
p. 276; District Exhibit #50) From page six through
page twelve of District Exhibit #50 many of the
prograns totally valued at approximately $4 mllion
that were cut are listed and expl ai ned. At page 16
District Exhibit #50 indicates that the budget did
include significant amounts of noney for salary and
benefit increases - $6.4 nillion of the $9.2 nillion.
(District Exhibit #50, p. 16; Tr. p. 276) Therefore,
salary and benefit increases were included in the
budget even though there were a nunber of other cuts to
progranms to try to arrive at a budget which fell within
t he constraints of t he potenti al | egislative
constraints. (Tr. p. 277)

District Exhibit #51 is a set of Mnutes of the
Board of Education of June 14, 1993 in which the Board
changed the nunber of the cuts but ended up with a
proposed budget that was still holding the line on
property taxes. (Tr. p. 277) Exhibit #52 is the press
article indicating the results of the June 14, 1993
neeting and di scusses the budget cuts that were still
contained in the budget proposal. (See also District
Exhi bit #54)

District Exhibit #55 and #56 indicates the
sunmary of the legislation that was finally established

- 5 -
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which will limt the District's spending to $190 per
pupil over the District's last budget. It also
indicates that it has placed limts on teacher pay
raises of 2.1% for total salary and 3.8% for a total
package. (See District Exhibits #55 and #56)

Inits initial brief to Arbitrator Zeidler, MIl argued in part as foll ows:

B. Fi nancial Ability to Pay

Madison is an affluent conmuni ty. The
District's "inability to pay" argument is based upon
its, and only its, understanding of the legislation as
of the date of the hearing in the instant matter. The
Enpl oyer nakes reference to a recently legislated $190
per student cap as a "constraint on (the MVBD s)
budget” (Tr.29). Yet, the Enployer failed to nention
that the District could exceed the per student "cap" by
hol ding a referendum anong the electorate (Tr.288).
Gven the citizenry's overwhelmng support in the
District's nost recent budget process, there is no
i ndication that they would be less supportive of said
ref erendum

As previously nentioned, while the recent award
involving the clerical/technical bargaining unit (SEE-
MIT) included a 1993-94 increase of only 3% the
Arbitrator's decision was based on the fact that the
SEE MIl bargaining unit was highly paid when conpared
to the external comparables, and in effect is the "wage
| eader." The Educational Assistants, however, are not
"wage | eaders", so the sane rationale does not apply.
Those involved in the instant matter are behind their
peers who are enpl oyed by the comparable districts.

6 On Cctober 20, 1993, Arbitrator Zeidler issued his Award wherein he

sélected the final offer of the D strict. The Award is attached

decision as Appendix A. In his Award, at pp. 23-25, Zeidler stated in part as

fol | ows:

XVI. ABILITY OF THE UNNT OF GOVERNMENT TO MEET THE
COSTS AND THE | NTEREST AND WELFARE OF THE PUBLI C.

Di scussion and Opinion. The evidence is that the
District would have the ability to pay the costs of the
MIT offer, though with new budget restraints by the
legislature, it mght have to cut services if the MII

to this
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offer prevails. As to the interest and welfare of the
public, the evidence is that although citizens of the
District at a hearing supported the |evel of services
of the District, they did not speak to whether they
woul d support this level if it cost nore. At the sane
time there was in operation other forces to curtail
education expenditures in the formof a legislative cap
on the increase per pupil for the total budget and on
an increase for teachers and adm ni strators.

In the presence of this effort to control and
conpress school budgets, it nust be judged that the
District offer, which is substantially higher in total
conpensati on per enpl oyee than the Consuner Price |ndex
changes, is nore reasonable by responding to the
changed conditions in |egislation.

XVII. CHANGES DURI NG THE PENDENCY OF THE PROCEEDI NGS.
The Award of Arbitrator Tyson to the District in the
contract between the Cerical/Technical enployees in
the District and the District nmust be considered as a
factor weighing for the District offer because of the
simlarity of percentage increases for conpensation
of f ered.

XIX. SUMVARY OF FINDINGS AND CONCLUSI ONS. The
following is a summary of the findings and concl usion
of the arbitrator:

1. There is no question here as to the |awful
authority of the District to neet the cost of either
of fer.

2. Al other matters have been stipulated to
bet ween the parti es.

3. The arbi trator consi ders districts
adjacent to Mdison with unions to be the primry
conpar abl es. These districts are Mddleton-Cross
Pl ai ns, Sun Prairie, Ver ona, Monona G ove and
McFarland. This is because they are part of the sane
mar ket from whi ch Education Assistants are likely to be
drawn. The 10 largest districts offered by the Ml and
adjacent districts offered by the District which are
not organized but grouped wth organized adjacent
districts al so have a secondary val ue.

4. The offer of the District when conpared to
the conditions in the prinmary conparables for wages is
reasonabl e and the nore conparable.

5. The 1990 data offered by the District on
conparisons with wages paid to other governnental units
in the Madison area for work simlar to Educational
Assistants the arbitrator regards as insufficient for
maki ng a concl usive judgnment as to the conparability of
either offer.
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6. As to conparisons of percentage increases
offered in the sane unit of government for 1992-1993
wages, the MIl offer is the nore conparable.

7. As for the offers on holidays, the
District offer which increases the nunber of holidays
each year by one is conparabl e and reasonabl e.

8. As for conparison of enploynent in the
private sector, the District offer is conpetitive for
persons seeking part-tine work, but the higher turnover
indicates that the positions are not conparable for
persons seeking full-time enpl oynment.

9. The arbitrator considers the inclusion of
an unsi gned Menorandum of Agreenent between the parties
as not appropriately included, even though it

constitutes a commtnent by the District of pay for
trai ni ng.

10. As for the changes in the cost of I|iving,
the District offer for total conpensation is closer to
t he changes than the Ml offer.

11. The District has the ability to neet the
costs of either offer.

12. As to the interest and welfare of the
public, the District offer, in light of the |egislative
effort to <control educational costs and conpress
percent age increases of professional enployees, is the
nore reasonabl e.

13. As to changes during the pendency of the
proceedings, the decision of Arbitrator Tyson in an
arbitration mat t er i nvol vi ng Cl erical / Techni cal
enpl oyees of the District is a factor weighing in favor
of the District offer.

14. Though t he District Wi t nesses gave
detailed testinmony as to their conplex duties, the
arbitrator for lack of evidence was unable to nmnake
valid conparisons wth whether these duties were
superior in detail to those of conparable districts.

In light of the foregoing analysis, the factors
of the wage and holiday offers, the cost of living
changes, and the interest and welfare of the public
specially weigh in favor of the District offer. Hence
the followi ng Award i s made:

XX. AWARD. The offer of the Madison Metropolitan
School District in the Educational Assi stants'
Col I ective Bargai ning Agreenment should be included in
the 1992-1993 and 1993-1994 Agreenent between the
District and Madi son Teachers, Inc.
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Based upon the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ON OF LAW

The Award issued by Arbitrator Frank P. Zeidler on Cctober 20, 1993 in
the above matter was lawfully nmade and does not require nodification under the
provi sions of Secs. 111.70(4)(cn)6. and 7., Stats., and ERB 32.16 and 32.17.

Based upon the above and foregoing Findings of Fact and Conclusion of
Law, the Comm ssion nakes and issues the follow ng

DECLARATORY RULI NG 1/

Because the Award issued by Arbitrator Frank P. Zeidler on Cctober 20,
1993 was lawfully made and does not require nodification, there is no basis
under Sec. 111.70(4)(cm6. and 7., Stats., and ERB 32.16 or 32.17 for the
W sconsin Enpl oyment Rel ations Commi ssion to nodify same or remand the matter
to Arbitrator Zeidler.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 9th day of Decenber,
1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Her man Tor osi an /s/

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

Chai rman A. Henry Henpe did not participate.

(footnote 1 begins on page 11)

1/ Pursuant to Sec. 227.48(2), Stats., the Commi ssion hereby notifies the
parties that a petition for rehearing nmay be filed with the Conm ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review naming the Commission as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the order,
file a witten petition for rehearing which shall specify in detail the
grounds for the relief sought and supporting authorities. An agency may
order a rehearing on its own notion within 20 days after service of a
final order. This subsection does not apply to s. 17.025(3)(e). No
agency is required to conduct nore than one rehearing based on a petition
for rehearing filed under this subsection in any contested case.

227.53 Parties and proceedings for review (1) Except as otherw se

specifically provided by |law, any person aggrieved by a decision specified
in s. 227.52 shall be entitled to judicial review thereof as provided in

-9 - No. 28254



Not e:
Commi
this

this chapter.

(a) Proceedings for review shall be instituted by serving a petition
therefore personally or by certified mail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
revi ew under this paragraph shall be served and filed within 30 days after
the service of the decision of the agency upon all parties under
s. 227.48. If a rehearing is requested under s. 227.49, any party
desiring judicial review shall serve and file a petition for review wthin
30 days after service of the order finally disposing of the application
for rehearing, or within 30 days after the final disposition by operation

of law of any such application for rehearing. The 30-day period for
serving and filing a petition under this paragraph commences on the day
after personal service or mailing of the decision by the agency. If the

petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court for
the county where the respondent resides and except as provided in
ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedings shall be in
the circuit court for Dane county if the petitioner is a nonresident. If
all parties stipulate and the court to which the parties desire to
transfer the proceedi ngs agrees, the proceedings nmay be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the county
in which a petition for review of the decision was first filed shall
determine the venue for judicial review of the decision, and shall order
transfer or consolidati on where appropriate.

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
the deci sion should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of
ssion service of this decision is the date it is placed in the mail (in
case the date appearing inmediately above the signatures); the date of

filing of a rehearing petition is the date of actual receipt by the Conm ssion

and the service date of a judicial review petition is the date of actua
recei pt by the Court and placenent in the nmail to the Conmi ssion.
PCD dl a - 10- No. 28254
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MADI SON METROPCLI TAN SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS COF FACT,
CONCLUSI ON OF LAW AND DECLARATORY RULI NG

POSI TI ONS CF THE PARTI ES

I

MMl initially argues that the Comm ssion should nmodify the standard it has
previously applied when reviewing interest arbitration awards. Contrary to the
Conmi ssion holding in School District of Wausaukee, Dec. No. 17576 (WERC, 1/80)
aff'd &. App. 11l (No.81-1869, 1/83 unpublished) and Nekoosa School District,
Dec. No. 25876 (WERC, 2/89), MIl argues that the test enunciated in Scherrer
Const. Co. v. Burlington Mem Hospital, 64 Ws.2nd 720 (1974)and adopted by the
Conm ssion is not the appropriate standard to apply to interest arbitration
awar ds. MIl conyends that the Scherrer standard is not applicable because it
does not fit the needs of an interest arbitration review MIl argues that in
interest arbitration, an arbitrator is making a choice between the final offers
of the parties. Unlike grievance or rights arbitration, which has a purpose of
ensuring that the parties receive the benefit of their earlier bargain, Ml
asserts that interest arbitration is intended to create that initial bargain.
Thus, MIl argues that in interest arbitration, the standard of review
applicable when arbitrators are interpreting contracts need not be applicable
to circunstances in which the arbitrator is creating the contract.

MIl contends that the Zeidler Anard was not |awfully nade because it was
premised in part upon the unlawful Tyson Award and upon Arbitrator Zeidler's
view of Act 16, a natter as to which the parties did not have the opportunity
to make argunent. MIl asserts that the Zeidler Award should be overturned
because he disregarded the | aw he was obligated to apply (Sec. 111.70(4)(cm7.,
Stats.) and disregarded strong public policy in Act 16 which limted the Act's
economc restrictions to professional enployes, not enployes included in the
MIl educational assistant wunit. MIl alleges that Zeidler nade the problem
worse by follow ng Tyson's | eadership when determning that the Tyson Award in
the clerical/technical unit established an internal conparable.

Gven Zeidler's error, Ml asserts that it is not possible to say how
Zei dl er woul d have decided the case had he not inproperly considered Act 16 and
Arbitrator Tyson's Award. MIl argues that the inclusion of Act 16 and
Arbitrator Tyson's Award in the arbitral balance was sufficient in and of
itself to tip the scales in favor of an award incorporating the District's
final offer. Accordingly, MIl contends that renoving consideration of Act 16
and Arbitrator Tyson's Award fromthe equation would clearly tip the balance in
favor of an award incorporating MIl's final offer. Thus, MIl asserts that this
is the appropriate remedy for the Conmission to award. In the alternative, MII
contends that the Conmm ssion should remand the case to Arbitrator Zeidler for
further consideration.

In its reply brief, Ml contests the District's assertion that the inpact
of Act 16 was litigated by the parties before Zeidler. Ml contends that Act
16 had not reached its final form by the July 27, 1993 hearing date and thus
that it is "untenable" for the parties to have been presuned by Arbitrator
Zeidler to have known the intricacies of the Act. MIl alleges there is nothing
in the exhibits of either side that purports to explain the inpact of Act 16 on

PG dl a -11- No. 28254
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their respective positions and notes that the Arbitrator's Award is devoid of
any references to the actualities of Act 16 as it applies to educational
assi stants. Nonet hel ess, MIl argues that the Arbitrator erroneously assigned
to educational assistants the burden of salary control that the |egislature has
 ai d upon professional enployes.

MIl asserts that if the Commssion affirns Arbitrator Zeidler's Award,
there will be

. . . a floodgate to disastrous award by renegade
arbitrators. (The prospect of Arbitrator Zeidler being
considered a 'renegade' is fraught with inmagined
consequences; yet, if so long-standing an arbitrator as he
can boot-strap onto Arbitrator Tyson's award, what m ght
other arbitrators do when faced with simlar chall enges?)

In conclusion, M acknow edges that Arbitrator Zeidler did not issue his
Awar d based solely on either Tyson's Award or Zeidler's reliance upon recently
enacted statutes. However, Ml contends that the issue is whether his reliance
in either instance so tainted his Award as to make it reversible. In the
absence of the opportunity to provide evidence about the Act and its inpact and
to argue from that evidence, and in the absence of any explanation from the
Arbitrator as to the inpact of Act 16 on his decision-nmaking process, Ml
asserts the Conmi ssion should grant the relief it seeks.

The District

The District argues that Arbitrator Zeidler's Award was l|lawfully nade
within the neaning of ERB 32.16(1)(d). The District contends that Zeidler
properly considered the Tyson Award as to the matter of internal conparability
and that Tyson, in turn, had properly considered the inmpact of state budget
constraints upon the proceeding before him Therefore, the District argues
that Zeidler appropriately applied the statutory criteria and gave weight to
the Tyson Award. In this regard, the District notes that Ml itself referenced
the Tyson Award in its brief to Arbitrator Zeidler.

The District further asserts it was appropriate for Zeidler hinself to
consider the inmpact of Act 16 upon the proceeding before him The District
notes that the parties placed evidence and argunent before the Arbitrator as to
t he budget constraints inposed by the |egislature. Thus, the District argues
it was clearly appropriate for Zeidler to consider Act 16 when rendering his
Award. The District further notes that the Tyson Award and Act 16 played only
a partial role in the Zeidler Anard and that the Award in question was reached
after the Arbitrator had properly considered all of the criteria which the
statute establishes.

Gven the foregoing, the District asserts the Comm ssion should conclude
the Zeidler Award was |awfully nmade and that no nodification is appropriate.

DI SCUSSI ON

A declaratory ruling petition filed pursuant to Sec. 227.41, Stats., is
the vehicle by which a |abor organization can acquire Comm ssion review of
interest arbitration awards under the standards established by ERB 32.16 and
ERB 32.17. Nekoosa School District, Dec. No. 25876 (WERC, 2/89); School

District of \Wusaukee, Dec. No. 17576 (WERC, 1/80), aff'd CtApp Il (No. 81-
1869, 1/83 unpl ubli shed).

PG dl a -12- No. 28254
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ERB 32.16(1) provides in pertinent part:

In determning whether an interest arbitration award
was lawfully made, the conmmission shall find that said
award was not lawfully nade under the follow ng
ci rcumst ances:

(a) Were the interest arbitration award was procured
by corruption, fraud or undue neans;

(b) Were there was evident partiality on the part of
the neutral arbitrator or corruption on the part of an
arbitrator;

(c) Were the arbitrator was guilty of msconduct in
refusing to conduct an arbitration hearing upon request or
refusing to postpone the hearing upon sufficient cause
shown, or in refusing to hear supporting arguments or
evidence pertinent and nmaterial to the controversy; or of
any ot her m sbehavior by which the rights of any party have
been prej udi ced;

(d) Were the arbitrator exceeded his or her powers
or so inperfectly executed them that a mutual, final and
definite interest arbitration award was not mnade.

ERB 32. 17 provi des:

PG dl a
28254.D

If, in a proceeding for enforcenment, it appears that an
interest arbitration award is lawfully made, but that the
award requires nodification or correcting, the conm ssion
shal |l issue an order nodifying or correcting the award. An
interest arbitration award nay be nodified or corrected
wher e:

(1) A court enters an order, which is not subject to
further appeal, reversing a conmission ruling that a
particul ar proposal contained in said award is a nandatory
subj ect of bargai ning;

(2) \Were there was an evident material mscal cul ation
of figures or an evident naterial mstake in the
description of any person, thing, or property referred to
in said award,

(3) Were the arbitrator has awarded upon a matter not

submitted, unless it is a matter not affecting the nerits
of the award upon the natters submitted;
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(4) Were the award is inperfect in matter of form not
affecting the nerits of the controversy.

ERB 32.16 and 32.17 draw heavily upon Secs. 788.10 and 788.11, Stats.,
whi ch establish the standards under which the courts will vacate or nodify
interest arbitration awards issued pursuant to Sec. 111.77, Stats., and
grievance arbitration awards issued pursuant to Chapter 788 and/or Secs.
111.10, 111.70(4)(cm4, and 111.86, Stats. Thus, it is appropriate for us to
seek gui dance from the hol dings of our courts when they have interpreted Secs.
788.10 and 788.11, Stats. Therefore, we cited Scherrer Construction Co. V.
Burlington Menorial Hospital, 64 Ws.2d 720 (1974) in Nekoosa and Wausaukee for
the proposition that:

to vacate an arbitration award, the court nust find not
nerely an error in judgnent, but perverse msconstruction

or positive msconduct ... plainly established, manifest
disregard of the law, or that the award itself violates
public policy, is illegal or that the penal laws of the

state will be violated.

It should also be noted that when interpreting Sec. 788.10(1)(d) Stats., the
functional equivalent of ERB 32.16(1)(d), the Court in OGshkosh v. Union Local
796-A, 99 Ws.2d 95, 102-103 (1980) held:

In reviewing the validity of this arbitration award,
several basic principles guide our discussion. The |aw of

Wsconsin favors agreenents to resolve runicipal |abor
di sputes by final and binding arbitration. An arbitrator's
award is presunptively valid, and it will be disturbed only

where invalidity is shown by clear and convincing evidence.
M | waukee Bd. School Directors v. M| waukee Teachers' Ed.
Asso., 93 Ws.2d 415, 422, 287 N W2d 131 (1979).
This court's acceptance of the Steelworker's trilogy in
the case of Denhart v. Waukesha Brewing Co., 17 Ws.2d 44,
115 N.W2d 490 (1962), is indicative of a policy of limted
judicial review in cases involving arbitration awards in
| abor contract disputes.

Therefore, the court's function in reviewing the
arbitration award is supervisory in nature. The goal of
this reviewis to insure that the parties receive what they
bar gai ned for.

The parties bargain for the judgenent of the
arbitrator-correct or incorrect-whether that judgment is
one of fact or |aw
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Qur role in reviewing an interest arbitration award under ERB 32.16 and
ERB 32.17 parallels that of the court under Chapter 788. The law in Wsconsin
clearly favors the resolution of |abor disputes involving municipal enployers
and enpl oyes through final and binding interest arbitration. Pursuant to the
directive of Sec. 111.70(4)(cnm) 8.d. Stats., we established admnistrative
rules, subject to legislative approval, which parallel the provisions of
Chapter 788. Thus, we think it clear that our role, like that of the court
under Chapter 788, is a supervisory one and that awards are "presunptively
valid" so long as the parties receive what they are entitled to under Secs.
111.70(4)(cm 6. and 7., Stats.

G ven the foregoing, we continue to be persuaded that our role in these
matters is a supervisory one and we thus decline MIl's invitation to apply a
different standard of review to the Zeidler Award. While MMl is obviously
correct that an interest arbitrator is creating a contract rather than
interpreting an existing agreement, we think the applicable |aw and existing
judicial interpretation thereof establish a clear and comon policy favoring
final and binding resolution of both grievance and interest arbitration

disputes with only supervisory review In grievance arbitration, that
supervisory role seeks to ensure that the parties receive what they bargained
for. In interest arbitration, that supervisory role seeks to ensure that the

parties receive what they are entitled to under Secs. 111.70(4)(cm6. and 7.,
Stats.

MIl argues the Zeidler Award was unlawfully nade because it was prem sed
in part upon the unlawful Tyson Award and Act 16. W disagree.

As is apparent from Findings of Fact 4 and 5, before Zeidler the parties
vigorously litigated the inpact on their respective offers of the fiscal
constraint legislation enacted by the legislature. As reflected in Finding of
Fact 5, the Tyson Award was also presented to Zeidler for his consideration.
In such circunstances, it was entirely appropriate for Zeidler to coment in
his Award on the inpact of legislative fiscal constraints and Tyson's Award.
To the extent MIl's theory herein hinges on the allegedly unlawful nature of
the Tyson Award, we reject same in light of our decision in Mdison
Metropolitan School District, Dec. No. 28252 (WERC, 12/94) in which we found
the Tyson Award to be Tawful.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 9th day of Decenber,
1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Her man Tor osi an /s/

WIlliamK. Strycker /s/
WITiam Strycker, Comm ssioner

Chai rman A. Henry Henpe did not participate.
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