STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

OPEI U LOCAL #85,

Conpl ai nant ,
: Case 60
VS. : No. 51591 Ce-2163
: Deci sion No. 28255-A
LADI SH COVPANY, | NC.,

Respondent .

Appear ances:
Murphy, Gllick, Wcht & Prachthauser, Attorneys at Law, by Ms. Sandra K
G af, 300 North Corporate Drive, Suite 260, Brookfield,
W sconsi n 53045, appearing on behal f of the Conpl ai nant.
M. Lawence C. Hanmmond, Legal GCounsel, Ladish Conpany, Inc., P. O
T Box 8902, Cudahy, Wsconsin 53110-8902, appearing on behalf of the
Respondent .

ORDER DENYI NG RESPONDENT' S
MOTI ON TO DI SM SS COVPLAI NT

On Septenber 27, 1994, OPEIU, Local #85, hereinafter Conplainant, filed a

conplaint alleging Ladish Conpany, Inc., hereinafter Respondent, comitted
unfair labor practices within the neaning of Sec. 111.06(1)(a), (d) and (f),
Stats., by disciplining three enployes for refusing to work overtine. On

Novenber 17, 1994, Respondent filed a Mtion to Disnmiss, wth acconpanying
affidavit, the subject conplaint contending that as a matter of |aw Conpl ai nant

failed to state a claim upon which relief can be granted. Thereafter, on
Decenber 1, 1994, Conplainant filed a witten reply to Respondent's Mtion to
Di smi ss. After reviewing Respondent's Mbdtion, acconpanying affidavit and

Conplainant's reply, the Exam ner believes that Conplainant's reply presents
argument which cannot be dispositively dealt with as a matter of |aw based
sinply on the facts as alleged in the conplaint and Respondent's affidavit.

Therefore, an evidentiary hearing will be necessary to address all relevant
facts surroundi ng Respondent's decision to inplenent its last offer in order to
determine if there is an "inplemented agreenent," as alleged by the

Conpl ai nant, and to take evidence as to whether the Conm ssion has jurisdiction
over Respondent with regard to Conplainant's assertions that Respondent
conmmtted unfair labor practices within the neaning of Sec. 111.06(1)(a) and
(d), Stats.
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NOW THEREFORE, it is
CRDERED

That Respondent's Mdtion to Dismiss is denied.

Dat ed at Madi son, Wsconsin, this 19th day of Decenber, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Thonmas L. Yaeger [/s/
Thomas L. Yaeger, Exam ner
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LADI SH COVPANY, | NC.

MVEMORANDUM ACCOVPANYI NG ORDER
DENYI NG RESPONDENT' S MOTI ON TO DI SM SS COVPLAI NT

The conmplaint alleges that Respondent has conmitted wunfair |[abor
practices in violation of Secs. 111.06(1)(a), (d) and (f), Stats., by
disciplining three of its enployes for refusing to work overtine on April 29
and 30, 1994, as requested by the Respondent. Conplainant contends that while
the conduct occurred subsequent to expiration of the parties' «collective
bar gai ni ng agreenent, during the hiatus Respondent inplenented a final offer
whi ch Conpl ai nant characterizes as an "inplenmented agreement” and that the
enpl oye's discipline for refusing to work overtime violated that "inplenmented
agreenent” in violation of Sec. 111.06(1)(f), Stats. Conplainant also alleges
Respondent's conduct in this regard constituted a wunilateral "change to
existing overtime provisions" in violation of Sec. 111.06(1)(a) and (d), Stats.

Respondent's Motion to Dismss deals only with Conplainant's allegations
that Respondent's conduct constitutes a breach contract in violation of
Sec. 111.06(1)(f), Stats. It argues that a duty to arbitrate only exists with
respect to disputes arising under a collective bargai ning agreenent, and that
the conplaint asserts that the alleged breaches occurred on April 29 and 30,
1994, a time when Conplainant's pleadings aver there was no collective
bargai ning agreenent in effect. Respondent cites Litton Financial Printing
Div. v. NRB, 501 US. 190, 137 LRRM 2441 (1991) et al. in support of its
Motion to Dismss.

Respondent contends that, as a matter of law, Conplainant has failed to
state a claimupon which relief can be granted because Respondent was not under
an affirmative duty to arbitrate grievances that arose during a collective
bargai ning agreenent hiatus. However, this argunent is premsed on a
m sunder st andi ng of what the Conplainant has alleged and the relief sought if
an unfair |abor practice has been committed. The Conpl ai nant does not allege
that Respondent has committed an wunfair |labor practice in violation of
Sec. 111.06(1)(f), Stats., by refusing to arbitrate the disciplined enployes's
gri evances. Nor is the renmedy sought an order that Respondent arbitrate said
grievances. Rather it asks the Comm ssion to assert its jurisdiction over the
subject matter, conduct a hearing, and determ ne whether the Respondent has
breached a collective bargaining agreement and thereby commtted an unfair
| abor practice in violation of Sec. 111.06(1)(f), Stats. Conplai nant does not
contend Respondent has a duty to arbitrate these grievances under the rule of
law enunciated in Nolde Bros., Inc. v. Bakery Wrkers, 430 U S. 243, 94 LRRM
2753 (1977) and its progeny, including Litton Financial Printing Div. v. NLRB,
supra. To the contrary, it contends the Commission can assert its jurisdiction
to determine if a breach of contract occurred, and presunptively that
Respondent has no duty to arbitrate said grievances.

The Union's pleadings, and argument in response to Respondent's notion,
present a novel claimwhich has never before been confronted by the Comm ssion.
However, the likelihood of Conplainant prevailing in this case is not the
basis upon which to decide whether the conplaint should be disnssed. | f
Conpl ai nant can prove that there was an "inplenmented agreenent” that does not
include final and binding grievance arbitration, which Respondent breached in
disciplining the three enployes, it would establish a prinma facie case that an
unfair |abor practice had been conmitted in violation of Sec. 111.06(1)(f),
St at s. For these reasons, and because Respondent's Mtion misstates, and
therefore inappropriately argues the insufficiency of the conplaint, the Mtion
to Dismss is denied. However, because Conplainant's case is prem sed on such
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a novel theory of first inpression, the undersigned is also ordering that the
hearing on the conplaint be bifurcated to deal with, anong other matters, the
i ssue of whether there is such an "inplemented agreenent” that is binding on
Respondent, and the paranmeters of that agreenment. |If such an agreenent can be
proven to exist, and additionally, that it would be appropriate for the
Conmi ssion to assert its jurisdiction to determ ne whether Respondent breached
said agreenent, additional hearing will be ordered for the purpose of review ng
evidence on the nerits of the grievances.

Al t hough Respondent has not asserted in its Mtion to Disnmiss that the
Conmi ssion lacks subject matter jurisdiction over Conplainant's allegations
that by its disciplining of three enployes, Respondent wunilaterally changed
existing overtine provisions, and thus breached its duty to bargain wth
Conplainant and derivatively interfered wth Conplainant's rights, the
under si gned believes the conplaint presents a threshold issue of subject matter
jurisdiction. Because jurisdiction cannot be conferred upon the Conm ssion by
wai ver where it otherwi se does not have jurisdiction, the Examiner wll take
evi dence on that aspect of
of the case in the first phase of the bifurcated hearing.

Dated at Madi son, Wsconsin, this 19th day of Decenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Thomas L. Yaeger [/s/
Thonmas L. Yaeger, Exam ner
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