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SUN PRARIE AREA SCHOOL
~ DISTRICT; |
Petitioﬁer, ﬂ [L. E _
v. |
o , - JUL 30 2007 ,
~ WISCONSIN EMPLOYMENT ' : : (tase No. 2006CV3013
. RELATIONS COMMISSION, AT | - 31ta0-¢ |
. caacurrcoummns ggﬁglgounw 'Eu' Ao, - j
Respondent.
DECISION AND ORDER

This is a review of a Wisconsin Employment Relations Commxssmn (WERC dr
-Commission) declslon concerning petmoner Sun Prame Area School District (District) and
| ‘.Loc'al 60, American Federation of State, County and Municipal Employees, AFL-CIO (Union).
- The par_ﬂes dispute whether the District violated the VI.\/Iunicipal Employment Relations Act
(MERA) when it unilaterally ended the summer “bump” meeting practice for Spepial Edication
.. Teaching Assistant (SETA) émployees in 2004. The Commissibn concluded that the District -
' vidlated two statutc;.s under MERA, Wis. Stat. §§ 111.70(3)(a)4 and 5. For reasons stated below,
- I partially affirm and ]Sartiélly reverse the Commission’s decision.
L. BACKGROUND
* The District and Union hav_e utilized collective bargaining .agreements fdr. many years to- :
govcm the employment relationship between the two parties. These agreements have contained
speciﬁc i)roviéions explaining the procedures to be applied with resﬁect-to seniority, job postir.xg,

 filling vacancies, layoffs, and rehires.




' ‘Despite _these orovisions, inor arouoo 1985 the Unioo and the f)istrict began holding |
special “bump"_’ meetin;gs for SETA employees eac_h summer. These “bump” meetings iﬁvited ;11'
SETA employees in thedist.rict‘and provided written notice about which SETA positions would
hot be continued the following sch,'o_ol year, as well aswh:ich '_S_ETA positions would be available
for the following school year 'From the:e the most semor SETA employee was allowed to
choose from the avaﬂable posmons followed by the next most semor SETA employee, and 50
on. Employees whose posxtlons had been chmmated or restructured were allowed to “bump
;mto any SETA posmon occupied by a less senior SETA employee, with some hm1_tat_10ns. These
summer bumls meetings took place every sumhier through 2003. |

| In the summer of 2004, fhe District did not hold a bump meeﬁng for SETA employees.
 The District gave the Union notice that it intended to end the 'oractiée of holding summer bymp
meetiogs oo st. _lea.s't.'t\yo occ:asi.ons thsc'spring during the-initiej.negotiations of a successor CBA,
The a‘ctive VCBA expired on June 30, 2004.' In August of 2004, whi]e negotiations fora s_uccessor
' CBA Were still ongoing, the District notified three SETA employees (Ott, F unnel, and Walsh)
that their positions were not needed for the upcomiog school year, The -Distsict then followed a
new procedure in notifyiog.the laid-oﬁ SETA employees, and omer members of 't?oe. Union, of
E ejght vacant SETA posiﬁon’s. Upon receiving notice of the vacancies, the three SETA
emponees successfully obtained employment elsewhere with the Diso'ict. -

- TheUnion filed sl grievance on August i4, 2004, challenging the way the District dealt
with the discontinued SETA positions and the eight vacant SETA posi'tions. In October of 2004,
the Union'made an aoempt to arbitrate the issues. but the District refused on the ground that the
2002 04 CBA had. explred and the part:es had not yet completed ne gotlatlons for a successor

agTeement Cn October 15, the Umon filed a complamt with WERC allegmg proh1b1ted pracnce




- by the District m tmilatera.lly cltanging the status quo during a contract hiatus, in violation of .
Wis. Stat § 111.70(3)(a)4." Also, the Umon al]egcd that the sttnct violated the coIlectlve
bargatmng agreement thereby violating Wis. Stat. § 111. 70(3)(a)5 Whﬂe this complamt was
before the Commission, the Union and the District agreed to theirsuccessor Collective |

-Bargaining Agfeement for 2004~06 _Eventually, the Union and thc District agreed to petition
WERC to decide on the unilateral change in the status quo and the breach of contract issues.

- The I-Iearmg Exammer concluded that the District did not vmlate etther statute and

! dismissed the complamt entirely. The Examiner held that the job vacan'cy and layoff practtces at’

the burop meetings ran contrary to the relevant provisions of the CBA, that Section .‘1 7,01 of the

' CBA (quoted and disccssed more thoroughly below) s'pcciﬁcelly barred -u,nwritten practices not -

) cddressed in the contract from ceconting binding on either party, therefore, endin'gr the bump

-meetmgs did not violate the collective ba.rgammg agreement The Exammer also decided that
the summer bump meetmg practice was not part of the dynannc status quo that the District was
requtrcd to maintain at the exptranon ‘of the old CBA. The Examiner followed the past |

._ Commission irtterpretation of the dynamic status quo in Outagamie Counry, Dec. No. 27861-B.

_ (WERC 8/94), to conclude that a party 8 nghts while mamtmmng the dynannc status quo
include all nghts and pnvﬂeges estabhshed by the contract Ftnally, thc Exannner dectded that

any vmlatlon of statutory or contractual rights by the District’s actions in nott.fymg ott, Funnel .

. and Walsh of the dlscontmuatton of their posmons and bumping nghts was mooted because each

employce succcssquy attained employment posnttons clsewhere in the District,

The Union appealed the Exammer s decxslon to WERC on September 27, 2005. On

‘March 31, 2006, the Commission reversed _ttte ‘Examiner’s decision and concluded that the

District violated Wis. Stat. § 111.70(3)(a)4 and 5. Tn its decision, the Commission determined-




that the District had the c-ontracrual right to end the bump mcetings'L_mdcr thé collective
bargaining 'agreemcnf, but 'maintl‘ained that the dynamic status quo doctrine with respect to Wis.
- Stat. .§ 11 1.70(3)(a)4 prevented the District from-unilaterally renouncing this praétice due to its
| long-star-;ding occurrence. Also, the.Commi#sion cqnqluded that the District inadequately gave
layoff notice and bumping rights to Ott, Funnel, and Walsh, th;ereby violating section 7.04 of the
CBA and Wis. Stat. § 111.70(3}(a)5. The Commission limited remedies to prospective relief,
ordering the District to comply with MERA as it was 'intcrpreted By the Commission in this cése.
On August 7, 2006, upon rehearing, the Commission clarified its decision but dﬂ'uﬁed the main
_ r_céult. | |
QnSt::ptcmber 6, 2006, the District petitioned for judicial review, and the case is
ﬁresently before this Cdl'll‘l. | . |
o I STANDARD OF REVIEW
This case requires the court to rcviev? the Commission’s intc:prét‘ation oftwﬁ Wisconsin
- statutes under MERA and the Collective Bargaining Agreement between fhc Union and the
) DiSﬁjct.' | | | | |
The court may apply one of three éténd_&rds- of review when 'ex_amiﬁing an agency’s
| .i;ﬁerpre.tation of arsf('amte. These are great weight, due weight, and‘ae novo. Jichav. Staté?Dep '_z"
ofJndus':}y, Labor & Human Rights Div., '169 Wis. 2d 284, 290-291, 485 N.W.2d 256 (1992)..
~ An administrative agency is given great weight dcfefcnﬁq whe:é “1) the agendy was charged by
| , Llr‘the lcgislﬁturc‘ with the duty of adplinistering the statute; 2) thg'intcrpretaﬁon of the agency is
one of long-standing; 3) the agency employed its spc;:_ial.ized icnowl’edg: or expertise 1n forming
the ‘intérpretatién; and 4) t_hc agency’s interpretation will provide consisfcnéy_ and uﬁifc‘)ﬁnity‘iﬁ

the application of the statute.” Dodgeland Educ. Ass'nv. Wis. Empl. Rels. Comm ‘h, 2002 W122,




_ 1[25 250 Wis.2d 357, 639 N.W.2d 733. The court may— apply due weight deference when an R
agency has had oppommmes to mterpret the statute in the past, but then takes a position dlffercnt.
from the preccdmg dec1s1ons Stoughton Trailers v. Labor & Ina’us Rewew Comm’'n, 2006 WI
-App 157, '[]21 295 WIS 2d 750, 721 N.W .2d 102. 'I'he due deference standard allows the court o .
replace the agency 3 dec_lslon if the court finds a dlﬁ'crent_mtcrpretanon of the statute to be more |
;‘easonable than the agency’s interprctaﬁan.. 4d. at 117. De novo review is where thel court gives
nb deference to 'the. agency’srjntczprctaﬁon'of th: statute and it is _uscd when an agency is dealing

~with an issue that is clearly one‘of first impression, or where the dg'éncs;’s position onan ‘issue‘ ‘
has been sb inconsiétcnt that it provides no real guidapcc. Cléan Wis., Inc. v. PSC of Wis., 2005
w193, 43, 282 Wis. 24 250, 700 N.W.24 768, -

* The Union argues that this court should-apply great weight deference "The Umon asserts

- that there is no dispute regarding the ﬁrsg thlrd, and fourth prongs of the great weight deference .
" test listed above. The Union argues tilat ﬂle Commission has been ch’a:g'ed with administéring

| MERA, it has specialized Lknowlcdée and expertise in making determinations in cases involving

| allcgéd protﬁbitcd practices by an employer or violation of collective bargaining agrccment, aﬁd _

 that its decision in the instant case will make more uniform and consistent the application of

MERA to 'casés involving unilateral émployer actions. Regarding the second requirement for
great ‘weight deference, the Union: argucs that the Commission’s decision actually harmomzes
thc instant case and apparen'( mconszstenmes with past 1ntcrpretat10ns by the Commxssnon

' Therefo_rc, the Union believes that the four reqmrements for great weight deference have been

met. | | | | |

- The District argues that this court shqﬁld review the Commission’s interpretation de

novo, or at most, with due weight deference. The District does not argue that this 1s 4 case of |




first impressi.on. i'I;lte District does; howeVer, argue that the Commission’s-view of what
 circumstances permit an employer to unilaterally change a past practice that is contratyvto the
| 'langaage in a collective bargaining agreement has been applied inconsistently, without sufficient
‘ explanation. If this court finds this to be t.he case, the District asserts that de‘novAo review s

required. - The Dtstmct also notes that due weight. deference 1s apphcab]e when an agency’s

decision t‘akes ofe approach from prevxous 1nterpretatlons Therefore the Dlstnct argues

that due wetght clefetencc tmght be appropnate in tlns case.-
~ In its brief, the Commssmn argues that thts court should apply due weight deference to
- its interpretation of the statute. While the ‘Commission’s interpretations of MERA are generally'
entitled to great wcxght deferencc, the Commission concedes that great wetght deference is not .
_appropriate in tlns case because its 1nterpretat10n isnota longstandmg one'and might appear to |
' deviate from its previous decision n Outagamie County. Therefore, the Commission asserts that
this court should apply the duc weight standard 'when reviewing the Contttlission’s decision. |
I conclude due weight dcferencc is the appropriate' staadard of review .in this case, Here,
the Commission concluded that the Dlstnct v101ated Wis. Stat § 111.70(3)(a)4 by umlaterally
endlng the SETA “summer bump” meetmgs despite the fact that this pracnce TAn contrary to the
. contractual language_ of the Collective Bargaining Agreemment and a clause in the CBA
- preventing;unwritten practices.ﬁ'om becoming binding commitment_s. Ho'wever; this
: c’tetermination isa different tnterpretaﬁon from Commission decisions in the past.. In its decision,
the Commission cited favorably to cases such as City of Stevens Point, Dec. No. 21646-B - -
(WERC, 8/85) and O'utagqmie County, and implicitly reasoned that it was following Outagomie |
County in i_seuing its deciston. Hoiafever, as ] discuss in fut'ther detail below, I conclude that the

Commission’s interpretation of this issue is different from that articulated in Qutagamie County
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and other past Commission decisions. Therefote, this court wil} apply the standa:d of due weight -
- deference to the Commission in thisvcase. |
In-r;viewitag the Commission’s interpretation of Wis, Stat, § 11 l.70(3)(a)5, this-court is
asked to interpret the language of the CBA. This court reviews thel agcncy"s,intet'pretation ofa’ |
contralc_:t cte_ novo, béqause contract intefpretation ts an a:cé that the court has ét least-as m‘uc‘h' |
~ expertise ixtas an agency, Wzlsfconsin End- User.,Gc:zs Ass'nv. PSC, 218 Wis. 2d 558, 565-66, 581
", N.W.2d 556 (Ct. App. 1998).
III. DISCUSSION |
: A The Commission -’s:Interpretation of Wis. Stat. § 111. 70(3)(a)4 and the Dy.n.amic.'Staﬁts_" |
o Quo Dactrme. N | |
MERA is lchslatmn desxgned to. protect fa:r practices between parties and their collective |
_. bargammg rcprcsentatlves In order to protcct and encourage fair collectlve bargammg, the .
' -statutes contam provisions that mc}ude prohxbltcd practxccs Wis, Stat §111. 70(3) lists these
prohibited practxces Inthe mstant case, the Com:mssxon concludcd that the District wolated
. - Wis, Stat. § 111. 70(3)(&)4 Wthh prohibits a party from “[refusing] to collectively bargam with a
representative of the majority of- its employees n an appropriate collccnve.bargmmng unit.” The _
Commiséion cqnoluded that the Distrit:t violated the statutc by‘unilatcr:«_tlily ﬂteting the “statu; |
quo.” The dynamic statlts quo doctrine exfsts to help protect and éntzourage. fair collé(.:ﬁt/c, |
ba:ga‘i‘m'ng artd requires etnployets -tct gyoid unilateral changcé by in;posing aduty to bargain; It
also exists to maintain the rights and privileges for éach party 'eétabltshed by previous COllective
| bargamtng agpeements As thc Commxsswn notes in its decision, the duty t0 maintain thc status
'. quo mamfests in three partlcular situations: (1) while partles collcctwely bargam thezr initial

~ agreement; (2) during the term ofa collectlvc bargaining agl'eement unless the partles have




already exhausted thgir bérgaining obligation as shown by the language coveﬁng the subject or
b'y' 'bargainihg history; aﬁd (3) after a contract hés expired and until a successor agreement is |
. finalized. Sun Prairie, Dec. No. 31 190-_B at 16. |

~The collective _bar'gainiﬁg agreements between District and the Union havé-'cdntaincd :
very speciﬁc provision’s ex'pl.aining the procedures to be applied with respect to séniority, job
postmg, ﬁlhng vacancxcs layoffs, and rehires. Arhclc v contams the language addressing
these procedures. Specxﬁcally, in relevam part aruclc VII states: |

"-7.02 Job Posting
Whenever there is a _]ob opening w1th1n the bargalmng unit caused by a termination,
‘promotion, transfer or creation of new position, the Employer shall within five (5)
working days post the vacancy or bulletin boards used by employees, notify employees
- who may be abseiit from the School District because of summer vacation or scheduled
vacation periods, if such employee reguests notification and provides the District with the

. appropriate self-addressed, stamped envelope(s), or notify the Union officers in writing -
that the job is being discontinued, The posting notice shall be dated and list the ‘
classification and salary of the position and-a general outline of qualifications required of
applicants and duties to be performed. The vacancy notice shall be posted five (5)
working days and applications are due by 4:30 p.m. on the fifth day....

- A bulletin board (or bulletin boards) will be designated by the Union in each building :
where all employees would normally see the posting notices. Any notices will be posted

- onall designated bulletin boards and 2 copy of the notice will be sent to all Unien * -
Stewards. During summer or vacation periods an employee will receive notice of posting
by mail if employee furmshes the District Office with a stamped- se}f-addressed envelope.

. The D1str1ct will prov:dc a copy of all job descriptions in effect as of that date to Local 60
" Vice Presidents. Local 60 Vice Presidents will be provided with a copy of the updated
. job description when a job description changes.

7.03 Fxllmg Vacancies '
An employee interested in such position shall ﬁlc a written rcquest by 4:30 p.m. of the | |

- fifth day of the posting with the Director of Human Resources. The selection of any.
applicant to fill the job vacancy shall be made‘on the basis of skill, ability, and seniority.
If the skill and ability of two or more employees is relatively equal, the employee with
the greatest district-wide seniority shall be chosen. The qualified senior employee shall -

~ be ....given the position within thirty (30) working days of the date of postmg ‘The |

employee shall have a forty-five (45) working day probatxonary period ...

7.04 Layoﬂ" |




In the event that it is necessary to discontinue a bargaining unit position, the first
employee laid-off shall be the last employee hired (least senior) provided that the senior
employees are qualified to perform the required work, except that all seasonal and -
temporary employees-in the same employee group (as defined in 6.02 [D]) set for a layoff
-shall be laid off pursuant to this article prior to any full-time or regular part-time
employees being laid off.

Notice - The District will give at least fourteen (14) calendar days notice of layoff. The
layoff notice shall specify the effective date of layoff. A copy of this notice will be sent

to the vice presidents of the Union. Any employee laid-off shall receive such notlce in
writing. .

- If an employee whose position is being discontinued or bumped ... decides to bump -
another bargaining unit employee, said employee must first exercise his/her option to
bump a junior employee within his/her job classification, provided said bumping
employee is qualiﬁed to perform the required work. -

7.05 Rehire

. Employees on layoff with seniority shall be recalled after the exhaustion of all poss1b1e
_]Ob postings in the order of their seniority to vacant positions for which they are qualified

. prior to the hiring of any new employees. Any recalled employee shall retun to work

within ten (10) days of recall notice or lose recall status.

- : _’I‘he CBA also includes Artlcle XVII, which-addresses amendments and the durahon of

' thc qgreement Speclﬁcally, sectxon 17 01 states |

" “This agreemcnt consututes the entire Agreement between the parties and no verbal
statements shall supersede any of its provisions. Any amendment supplemental hereéto

shall not be bmdmg upon e1ther party unless executed in wntmg by the parties hereto

“The waiver of any breach, term or condition of this agreément by either party shall not
eonstltute a precedent in the future enforcement of all its terms and conditions,”

Despitc these provi_sion_s, in 1985 the Union and the District began holding special bump

* meetings foe SETA ereployees eech summer.' The,practiees at these bUmp meetings ran contrary B
| fo the specific langeage in the CBA pertaining to layoff eotice, hlnng, and cumpiﬁg. Both the

. | Union and the Dist;ict willingly engaged in these meetings until 2004, when the District decided

to end the meetmgs In March of 2004, as part of 1ts 1mt1al bargaining proposal for a successor

CBA the st’mct nouﬁed the Union that it renounced the SETA bump meeting practsce In May |




2004, the District rcafﬁxmcd its intention of stoppi-ng the bump mecﬁﬁg practice and ultin;cfcly
‘dic.l cot hold such a mceﬁng‘ that summer, The ccllcctiﬁerbcrga'ining agrccmcct in place at the
time that the District bcgcn to renounce the SETA bump m.eetings was scc to expire ori June 30,
ﬁ004.
| AThc Comfniséion dccidcd that the District violated Wis. Stat. § 11 1.70(3)(a)4 by refusing

to cbllecﬁvcly bargain w1th the Union by pnilateraily alfering the status quc wﬁcn it failed to
utilize the summer ‘c)ump meeting procedure in 2004." Although the practices at the SETA
summer bump meetings were contr&y to the, prcvisions in the CBA with chpect to layoffs, job
pcsﬁng_, a.ﬂd reh_ircs, the Commission concluded the “consistent twchty'-ycar” meeting practice to
», be i)art of the status quo “that sho'uld not be subjcct t0 termination by unilateral cmployer'action
wmlc barga.lmng is sull procccdmg » Sun Prairie, 17. The Comnnssmn concedcd that Scctmn .
17.01 of the CBA gavc the District a contractual nght to renounce the unwnttcn, mutually
agreeable practice of thc summer bump meetings. The Com:mssmn also concluded that thls
- contractual right to rcnounce the bump mcctmgs was subject to a duty to bargam with thc Union.
' The Commxssmn based this conclusion entirely on its mtcrprctauon of a pnor Comnusswn s
decision in City of Stevens Point, which contrary to thc Commxssmn s conclusmn in the prcscnt

" case, acmal}y held that whcrc the employcr has a clear.contractual nght it may exercise that

! The Union-and the Commission invoke the status quo in the instant case under the third prong listed above, _

© _suggesting that the unfair bargaining action by the District occurred after the CBA had expired. This is also known
as & contract hiatug situation. I disagree that this. is a hiatus situation because the District gave clear notice severa)
months before the CBA expired that the bump meetings would be ending. Also, the renounced bump meeting was
expected to occur by the middle of June, which was also prior to the expiration of the CBA. Instead, the facts of this

. case more closely resemble the second prong listed above regarding the status quo doctrine. The District renounced

* the bump meetings in its initial proposal to the Union submitted in March for a successor agreement to the 2002- ‘
2004 CBA. In 4 later proposal that May, the District renounced the bump meetings again and indicated that there
would be no bump-meeting that June. Since the existing CBA expired on June 30, I cannot characterize the situation .
as a contract hiatus. It does, however, meet the recognized status guo situation. where the parties are negotiating a

- successor CBA prior to the expiration of the current agreement. Therefore, both pamcs were obligated to act within
their rights set forth by status quo. .

10,




right to change a past-practicc tltat violates the agrt:emént. The Commission also addressed the
previous decision of Outagamie Count)), which confirms the Stevens _Poim holding that where an
- amploy'ér has a clear contractual right, it may renounce a practice in conflict with the agreement,
" The Commission distinguished Outagam.fe County from its mtcrprctation in the instant case by |
- the fact that the Outagamie County contract hiatus followed an mmal CBA and there had not .

i been any successor. agreements The Commxss:on concluded thxs was s1gmﬁcantly d1fferent
from the present case, where the bump meetmg practice has occmed fqr 20 years amldst many
successor collective batgaining agreements. |

The District argues that the Commission erroncously interpreted Wis. Stat. §

.lAl 1.70(3)(2)4 and .dramatibally changcd its appiicatibn of the dynamic stanis quo doctrine. The :

' D1str1ct claims that the Commxssmn 8 decxslon creates obhgatlons by an employer under the

'dynamxc status quo doctrine that are mconmsten’s wnh the long recogmzed boundaries set forth in
| previous Commission decisions. Also, the District asserts that the “fundamcntal principlesf’-of
Wisconsin labor law established in the Commission’s Villagé of Saukville decision and the status
_ qﬁo érinciplcs confumEd in Stevens Point and Ozttaga;'izie C'o_u.'éry‘will nolongerhé]ﬂ givcn the
Commission’s decision. |

The Union argues thét the Sun Prairie Commi_ésion’s decision 15 entirely reasonable ztnd
that even under the due weight standard of review, s}tould be affirmed unless the court finds the
District’s positiot1 to be mt:ré reasonable. The Union argues that the Commission’s decision
draws on decades .of Commission Etl_ld Wisconsin and federal tabor law authorities, rtpltsciously
seek_s to main_ttain the del_i.catc balance of interests that exist betwcen employet ar_ld

unions/employees (promoting the overall purposes of the statute), and articulates a persuasive -

11




proposition that an eiﬁpioyer may not disav_ow a long-standing ‘incons‘istrent' past practice during a
contrac;,tual hiatus that has occurred over a series of successor contracts,

Past dEGisions by the Commission have indicated a gchera‘l rule that the dynamic status
-quo doétr-inc‘ protected a party’s rights already achieved through collective bargaining. 'Th.e |
Commission’s decision in Village of Saukville states the following:

We think it well uriderstood that the status quo dectrine generally entitles the parties to

~ retain those rights and pnvﬂeges in existence when the-old contract expired which are
primarily related to wages, hours and conditions of cmployment while they bargain over
what rights they will have under the next contract. .

" When parties bargain a contract, they agree that for the duration of that contract their
rights and privileges are established by the terms of that agreement. Thus, it is well
settled that during the term of a contract, neither party has the obligation to bargain with
the otlier over matters addressed by that contract. Inevitably, opportunities or
circumstances may arise during the term of a contract which can cause either party to

- regret the terms of the agrecment into which they have entered. However, that regret does
. not provide a valid basis for compelling the other party to reopen the terms of a contract.
Instead, it is commonly understood by all parties that when bargaining a contract, they
- must try to anticipate potential opportunities and changed circumstances which arise
during the term of their contract and then to seek contract provisions which may allow
them to take advantage of these opportunities or changed circumstances, .

The status. quo doctrine does 10 more than continue the allocation of rights and
opportunities reflected by the ferms of the cxpucd contract while the partles bargain a
successor agreement. ... The dynamic status quo allows parties to exercise rights which -
they have acquired thxough the collective bargaining process. ... Thus, rather than being
unfair and at odds with collective bargaining, our result recogniz.cs the fundamental
fairness of giving both partles an opportunity to bargain a contract which allocates rights
~and pnvﬂeges and then requiring them to live by that allocation until a subsequent -

contract is reached. Put another way, the duty to bargain presents parties with
opportunities to establish the terms of their relationship and then provides them with a

- . period of stability during which they live with the bargain they have struck.

Village of Saukville, Dec. No. 28032-B at 21-22 (WERC, 3/22/96) (footnotes omitted).
The standard set forth in Saukville regarding rights under the status quo with respect to
the collective bargairling process is that pa:rtic_:"s :arc'-éntiﬂed “to retain those rights and privileges

' in existence when the old contract expired which are primarily related to wages, hours and
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| conditions of employment.” Id. at 22. Further, “the dynamlc étams‘quo allows parties to exercise
the rights which they have acquired through the collective bargaining process.” Id. Ope of these
rights is that “neither party has the obligation to bargain over matters -ad‘dresscd by that 'coﬁtract.”
Id. 'I‘ht? reasoning behind this standard is that parties collectively. bargain an agreement that
should last ﬁntil the successor agreement is reached. If one party comes to “regret” a condition
of fhat agreement, the party ﬁmsf live with it until the parties successfully negotiate 2 new o
. agreement or came to an impaséé. | |
| The status quo déctrine and past contrary practice versus contrac.tual' rights were
| -si)eciﬁcally addressed in City of Stevens Point. '_I'here.,.the Cotmission was pres%:nted with a
situation where an cmpioyer (the City'of Stevens Point) hgd been promoting employees
l(ﬁre_ﬁghters) b_asedl solely on seniority. This practice was clearly in conflict of the CBA which
Irc‘quircd the cmployc_r to consider severa! criteria, includ'mg seniority, when promoting |
‘ -employées. During the ncgoﬁgﬁons of -:the lsﬁéce.ssor contraci, the emi:-loyc'r uni]ateraliy altered
' im practice of giving promotions basg;.d solely on seniority, and instead implemented a new -
_ proccss_that wés mﬁ_rg consistent with the ianguagc in the CBA. Tﬁc Commission concluded that
tilis was not-a violation of the status Quo because th.e past pracﬁcc was in clear violation of the
| specific language of the CBA and the cmfnloyér had the right to implement a practice that was
more in line with the conditions that had been collectively bargained. Jd at7. In other,Wode,_ ‘
Stevens Point holds thai where th_é employer has. a clear coptractual right,‘ it may exei'cise; that -
right 1o change a past i:ractiée that violates the agreement.
| In Stevens Point, the Commission mentionecf tﬁat the Un_idn had Wai_vcd ont several
' .oc':'casions any righ_t it 'mzliy l;ai.vavjliad to c‘o'llective_ly 'bétgain the new prpmotic;nal process.

| However, the Co'mmission did not declare that this sort of bargaining was required when altering
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a past pra@:tice thét was contrary to the CBA. Instead, the Commission iﬁdicatcd that if there was
a duty to bargain 'ouf of such 2 behz.avior, then the employer had met this duty and the union had
waived it. Specifically, the Commissioh Wrote, “[A]Jssuming argﬁcndo,- that the City had a duty
1o bargain the ‘de;téils of a promotional pblicy 'consistent with the parties specific co_nt:act'__
| langimée. on -tha_t”subject,_ the duty was fulfilled when the City offered, and the Union refused, tb_ :
‘bargain' about sﬁch details in October of 1983.” Id. at 8. The Commission m the instant case
.iﬁtcrpretcd this languagé to set forth sp@diﬁc criteria .for altering the contrary practice under the
stafus quo when the parties have a long-standing _acquiescence-iﬁ such a practice, spanning at |
: least_ one set of su_ccessc;r contract negotiationé, The two criteria are (1) tﬁc party wi_shing to -
-. . chahge the practice must give clear notice; and (2) the pérty \mshmg to change the practic.e‘n.mst _
pr;)vide a meam'néful opportunity to lchapge the language in thé con'trac't. I do not agrée that
Stevens Point-sets forth thesc criteria, as the Commission in that césc did not actlially‘ rule that
such a duty fo baréain 'e)-ds?;ed, ‘but rather discussed the duty hypothetically.

- In Outagamie Caurﬁy, the Commis_sion addressed a siﬁlétidn, where the county and its
- employees were ina hiatus situation ﬁnd the county renounced its past practice 1o ébnfox;h to the
langﬁage of th;;, CBA. The _CQmmissipn rejected the‘ t_igion’s argumgnt that the éounty had
'uni-latéraily changed the status qud. Instead, the Commission declared, “Where a party has
g pre.viogsly- bargained a clear right, it 1s consistent with the dynamic nature of the status quo to
éonél’ﬁde said party is éntithd to-exercise that right durmg a contract hiatus and repudiate a
. ;;oﬁtpﬁrjr frécﬁcé;;’ Id at 9. Inthc iﬁstant. §a’$e, the Cdmmissic;n has interpreted this language :
- , ﬁ'i:gm Qutagamie C'ouir& to bc- “dicta” aﬁd “unheéessari)y swcc;ﬁng.” Sun .P;"airie,-22; The

) Cominissign.then_ tried to 'distance.its decision iﬁ Sun f’rairie from Qutagamie further by

- stressing the fact that Outagamie’s hiatus was folléwing an initial CBA, where there had beéﬁ no
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nuncéssor- agreemenls. This;_lhey argued, is-considerably dii.‘ferentl from Sun Prairie whcré there
_ halfe been numcr_ous Successof agreements. Sﬁn Prairie, 22. ‘.Néither nf these arguments is

. - persuasive. The slo-callcd “dinta” of Qutagamie Caumy is actually tnc znajor premise of the

-decision and holding Also, the “status quo” dnctrine has not heen construed in past decisions by -

.thc Commission to aﬂ'ord different nghts according to how they attamed “status quo” standmg
The Commlssmn has addresscd the dynamu: status quo doctnne in the past and

established scveral ;clcvant principles when dctennining parties’ rights with regard to past

| ptadtice nnd contractual provisio‘ns. In Village of Saukviile the Commission clearly articulated

that “[t]he status quo doctrine does no more than connnue the allocation of rights and .

opportum'ncs reﬂected by the terms of the expu‘ed contract while the parues bargain a successor |

‘ agreemcnt Thc dynamic status quo allows parties to exercise rights which they have acqulrcd

- through the collcctwe bargainjng process.” Id at 22, Thc Comm1ssmn rcasoncd that this-

| .mterpretatlon protects and cncourages fair collcctwe bargaining by holdmg the parties to their
agleement and preserves the rights that the parties have collectively bargainéd. I In
Outagamz’le Cnuntjx, the Commission concIUded that-‘ an employer could revert to a practice
consistent with the CBA'dnring. a hiatus situation. Speciﬁnally, lhc Comxnission Wwrote, “Where
a party has prcviously' bargained a clear right, it is consistent with the dynamic nature of the
status quo to conclude sa1d party is entitled to exercise that right dunng a contract h1atus and
- repudlate a contrary practlcc ” 'Outagamle County,

‘Given this h1story, it 1s more reasonable to conclude that the Dtstnct did not nlolate Wis.
‘Stat. § 111 70(3)(a)4 and the status quo by endmg the summer bump meenngs The CBA and
. the Comm_is_sion’s decision clearly illustrate that the District had the cnntracrual right tn end the -

bump meetings, where practices occurred that were contrary to the CBA. The District renouncéc_l

15 -




R these meetings in its mmal j)rqposal for a successor agreement, creaﬁng a status quo situation.
Past Coﬁaﬁliss'ic;h dccisidns havc consisfently conﬁludcd that in a status quo situation parties are
cntztled to the nghts that they obtmncd through collective bargaining. In this situation, the
. District had collectively bargmned thc nght to end this contrary practice, and de $0 legally
Thereforc I reverse the Comm1ssxon s decision to the extent it concludcd the District violated-
| WIS Stat. § 111 70(3)(3)4 and the dynamic status quo by umlatcrally cndmg the SETA summer o
bump meetings. ‘ . ..
B. The Commission’s Intapretﬁﬁon' of W&.,Std §111. 70(3)(:1)5 aﬁd section 7.04 of the
| | Collective Bargammg Agreement.
The Commission also concluded that the District violated WIS Stat. § 111.70(3)(a)5 by
faﬂmg to prov1de three SETA employees. (Ott thnel and Walsh) with adequate layoff notice
- and bumping nghts within the meaning of section 7.04 of the Collecnvc Bargammg Agrcemcnt.

- While I conclude above that the District did not violate Wis. Stat. § 111.70(3)(a)4, it is clear that

" once the District renounced the summer buﬁip meeting practice, it_then‘had to comply with the

bumping provisions of thc CBA in order to comply with Wis. Stat, § 111 .70(3)(a)5. Specifically,-
§111. 70(3)(a)5 declares that itis a prol‘ubxtcd practmc under MERA.;
To violate any collective bargaining agreement prewously agreed upon by the parties
with respect to wages, hours and conditions of employment affecting mumc1pa1
employees, including an agreement to arbitrate questions arising as to the meaning or
application of the terms of a collective bargaining agreement or to accept the terms of
such arbitration award, where previously the parties have agreed to accept such award as
final and binding upon them.
Since the three SE’I‘A employees were arguably laid off in August of 2004, and the active
CBA expired on June 30 of 2004, the parties were in a status quo situa_tio_n invoked by contract
hiatus, Therefore, the three employees were entitled to their rights under the expired CBA with

. respect to wages, hours, and cdnditio_ns’ of employment. In coming to this conclusion, the
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Commission decided that Ott, Funnel, aﬁd Walsh were effectively laid-off despite apparent
ambiguities w1tb1n the terms of the contract and despite the assertion by the District that it
merely offered Ott, Funnel, and Walsh new job oppbr_tunitiels_. The Commission also concluded
' that the duty to provide layoff noﬁc:e and bumping rights remained under the status que as
rel ati}zg, to éonditi ons of employment.

The District disagrees wi;h ﬁac Commission and asserts that the court should reverse the

_ decision that it violated section 7.04 of the CBA, The Distict makes the following arguments:

% Pirinel, alzid‘Wa'lsh, ‘but-dchially

1) The Disuidﬁarguesrﬂﬁf:ﬁf’aidmf?"- i
| proﬁded thcm with an opportunity to transfer into new éositions; 2) the District élso asserts that
- ‘the (SqmmissiOn-encd in concluding tbai a “one-position” job classification would be textuélly 7
iziiconsistent with th§ intra-classiﬁc#tiop bumping rights déscn'bed in section 7.04; 3) the District

- argues that one cannot intexﬁrct the languége'of a contract Ey referring to past practices regarding

what occurred at the summer bump meetings, which were nof in compliance with the CBA; and
4) the District argues that since the Union does not cite to the record with respect 1o findings of

fact, this court must accept the facts as the District asserts.
The District’s argument that it did not lay off Ott, Funnel, and Walsh, but instead

provided them oppoftunitics to transfer is not persuasive, The District directly got in touch with

these three SETA employees and 'informed them that the status of their current i::ositions wasin
-serious doubt and pm\.fidcd‘them.with eight vacant posit_ions. AThc Commissidn, in its Order on
‘Rehearing, asserted that.“the'rc,cord is quite clear that the District had reached a final decision
| .- regarding the job status of these empiofees... [It] is clear that the District had placed their.status
’sufﬁcibntly in question to pose some risk to their livelihoods and thereby motivate thém to apply

for the vacancies.” Sun Prairie, at 4. This behavior suggests that the District had no intention of
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| - continuing the positions for Ott, Funnel; and Walsh, therefore I am not persnaded that the
District merely 6ﬁ‘ered new positions to these three SETA cmployc;,es. The District further
argues that the 14-day Iayc-iff notice is not “self-executing” and that it took  “wait and see”
approach to the SETA vacancies. wacvér, this argument fails because it is clear the District
- took positive action rather than a “wait and see ‘apﬁroach” by alerting the three SETA émployees
that their specific ppsitions would notvbe available in the coming year. I conclude the three |
.‘ SETA emplojees were laid off and deserved their co]lectively‘ Ba.rga‘ined right to choose from not
_' 'only the eight vacant positions, but also any othér position' into which they had the right to bump..
Regarding the argument concernin g intra-classiﬁcéti on bumping rights, T agree with tlie |
'District that a “one-position” job classification would not be textually inconsistent with the - |
sectipn 7.04, because as long as there are classiﬁcations envelc;ping more than one employee, the
CBA language retains meaning." Therefore,‘l reverse that conclusion by thé Commission. |
Howevcr thxs reversal does not affect the present case because I afﬁrm the Comnnss:on §
conclusxon that all SETA employees fall under one classxﬁcanon together ’Ihe fact that the
CBA includes Janguage allowing equally‘ qualified SETA cmploye’es to bump fess semor
(nonexempt) SETA employe¢s indicates the existence of this classification, as do the parties’
actions in the past; the parties seem t§ have agreed that all 'SETAeml;}oyecs were in oné
classification as they were invited to summer bump meetings for the express purpose of
determining the next year’g assignments mﬂnn the SETA group. .
" The District’s afguﬁlent that the past pra.ctif‘:e‘qf the summer bump meetings should not
be considered when de’termining ambigudus contractual language is not persuasive ' Whi]e; the
| bump mectlngs contamed procedures that were contrary to the CBA, this does not mean that the

court is precluded from determining the intentions of parties with respect to ambiguities in the

18




CBA. Atthe buzﬁp ‘mee'tings, fthe parties were not following the proper procedural method of .
Bumping undel; section 7 .04.of the CBA. However, as st_atcd above it.wgs clear from the pa;ties’
actions that they CQnsidercd all SETA employees to be part of onelclassiﬁcation regardless of the -
brocedufal defects with ﬂ1e surmer bump meetings.. Therefore it was not erroneous for the- |
Commlssmn to examine the past practice of the bump mcetmgs as the Dlstnct asserts.

| Finally, the District argues that if a party fails to cite to the record that an appellate court
- is “improperly | burdened " Therefore, the District asserts that said party may be held to the facts
set forth i in the opposmg party s brief. This is based ennrely on a footnotc in Sulzer V. D:ednch
2002 WI App 278, 12, 258 Wis. 2d 684, 654 N.W.2d 67.. The District suggests that the Unmn I

deferral to the Commission’s Findings of Fact creates asituation where this court should rely

- only on the District’s assertion of the facts. 1 do not find Sulzer to be c(mtfolling or relevant here . . ..

because the Union’s citatibﬁs to the Commiésionfs Findings of Fact are-appraopriate. Under Wello
setiled administrative agency law it ié up to the District to show that the commission’s decision -
depends on any findings of fact not suppor-fed by substanﬁal evidence in the record.. It has not
| done so, | “ |

Therefore I partially afﬁrn_l and partial_ly reverse the Commissiori’s decision with respect
to the District’s vioiaﬁoﬁ of Wis. Stat. §l 111.70(3)(a)5 and section 7.04 ‘of the Collective |
: Bgrgaipiné Agrcemcnt | 1. affirm the Commission’s coﬁgius'iOn that the District viol\ateg'l Wis.
Stat. § 1 }-1 70(3)(a)5 by failiﬁg to provide Ott, Funnel, and Walsh with the appropﬁate layoff
notice and bumﬁing rights afforded to thern under section 7.04 of the CBA, and affirm the

prospective relief ordered pursuant to that conclusion.? 1 reverse the Commission’s overarching

? As part of its order, the Commission ordered the District to post notices indicating that it would no lonéer violate
Wis. Stat. §§ 111.70(3)(a)4 and 5. Because ! conclude that the District has not violated subparagraph 4 but has
‘violated subparagraph 5, these notices should eliminate reference 1o e.ubparagraph 4,
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interprct;tﬁoh of the contract that there cannot be' one-person Qubcategoﬁcs of the SETA
claséiﬁcation.
~ IV. CONCLUSION

For the reasons stated above, | reverse the Commission’s decision to the extent it
- concluded the District violated Wis. Stat. § i11.70(3)(a)4' and thé dyr_lamié status qud by
Lirﬁla‘;crally-ehding the SETA summer bump meeﬁhgs. I also rcverée the Commission’s
overarching interpretation of the CBA that theré cannot be ane-person schatégorics of the
SETA cl'éssiﬁcation. ‘quc_\}cr, I affirm the Commission’s conclusion that the District \}iolidtéd“"
Wis. Stat. § 111.70(3)(a)5 by failing to pfovidc Ott, Funnel, and Walsh with the appropriate
layoff notice and bumping ri'éh‘ts a&ordéd to.them. under section 7.04 of the CBA, and alsé
afﬁrm the prospective relief ordered pursuant to that conclusion.
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Dated: July 27, 2007

By the Court:

. Bartell
_ Circuit Court Judge
David C. Rice / ‘
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Madison, WI 53707
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