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STATE OF WISCONSIN . CIRCUIT COURT
| BRANCH II

- BROWN COUNTY,
Plaintiff, ' Case No: 05 CV 2139
[No related WERC decision] -
V. _ 7 .

WISCONSIN EMPLOYMEN’I‘\UTHENT‘EATEDDQOP"’ DECISION

- RELATIONS COMMISSION

-, Defendant ~ NOV 30 2006
BROWNCOUNTY, P oy
, : : BROWN COUNTY, Wl
~Petitioner, 7 o _
S o _ Case No: 06 CV 1322
v. o ' [Decision No. 31476-C] -
WISCONSIN EMPLOYMENT DECISION

- RELATIONS COMMISSION

Respondent.

Brown Cou‘nt’y {Cdﬁnﬁy}' in both of the above captioned files éséefts_
that it has the sole authority to determine an employee s fitness for duty
'pursuant to §50. 065(Sm) Wis. Stats. This Court is called upon to
! determmc by way of Declaratory Judgment in OSCVZ 139 and by way of

Petition fo_r Review of Administrative Decision in 06 CV 1322 'ﬁr}ieth'er
that propc)sitioh is correct. For the reasons set forth below, the'Court,
finds that the County’s belief that §50.065(5m) compelied it to discharge
Joaehim Vetter Without first complying with its contrectu‘al obligations to
© Vetter and his Union is misplaced. | -
~ This Court will rely on pertinent facts developed in both files
in-terchan-geably for purposes of analyzing these asserted claims. The

- parties are essentially the sarme in both cases. They were represented by




~attorneys in b_oth cases and had a full opportunity to develop the

- necessary {acts.

| DISCUSSION |
OSCV2139 case '

At paragraph 1 of the Declaratory Judgment action, the County
asks this Court to declare its. statutory and Constttuuonal right to o
- protect vulnerable, mentally il ehﬂdren There is no d1spute that the -
_'_County is vested: Wlth_those rights. .’I‘he Wisconsin Employment
V.IRelations Commission {(WERC) and AFSCM_E Local 1901 (Union)on
behalf of its me'rnber, J oachim Vetter (Vetter) contend that the collective 7

‘ ,_-bargammg agreement and Chapter 111 WS must be cons1dered in

f.-exercmmg those statutory and Const1tut1ona1 rlghts

_ The County asserts that because Vetter had been conv;cted of a “
*“non-serious” crime (Dlsorderly Conduct) which allegediy caused i m_]ury
toa Vulnerable adult that it Was obligated to terminate Vetter’s
employment as a matter of law.
| §50.065(5m) reads in its entirety: = -
“Notwithstanding s. 11 1.335 , the department may refuse to
o 1'tcettse, certify or 'register,' or issue a certificate of approval to, a _
oaregi_vetja;ld el_ji,eotityl may refﬁse to -employ or coﬁtraet with a
car'egiver or 1o permtt a Iionclient fesident to teside at the entity, if
the caregiver or nonclient resident has been convicted of an 'offense
~thatisnota serioﬁ-s crime, but that is, in the estimation of the
department or entity, substanhally related to the care of a client.”
. The stafutory scheme requires the “entity” in thlS case the County
to make a determlnatlon that the non-serious crime is substanﬁally
' related to the care of clients to whom the care gwer would provide
-services. The County met with Vetter after it discovered that he had
~been convicted of Dlsorderly Conductk Vetter acknowledged that the

AT




conduct had occurred. He further adv1sed the County that he believed
that the victim of the crime (his wife) suffered from a mental 111ness The
County did not conduct any formal hearing in the matter but termmated
“his employment and notified the State Certification officials of its..action.
There is no indication that the County adhered to all of t‘he'grieyance
| provisions in its collective bargaining agreement with- the Union pI'lOr to
its termination of Vetter | '
- Itis a;sﬂomaﬁc that a governmental entity possesses all of the
authonttes conferred upon it by statute. Iti is also well understood that a
| governmental entity can contract away some of the autonomy grven to it
by statute '

81 11.70 creates a statu'tdry scheme for re‘lationships between _
_ mumcrpa11t1es and their employees The County isa mun1c1pa1 employer
- within the statutory deﬁnltrons of § 111.70. . The County has the - s

'statutory .aut_honty to enter mto. contracts W1th._u_nlons that represent the

_County’s employees. Such a contract exists between the County and the
: Union in this case. (See the signed contract Tor the years 2000-2002 in
06CV 1322) That contract provides for a grievance procedure.applicab_}e-
to the tern_:iinétion of & Union employee. (See pages 20 and 21 of the
contract] 'Sp'eci.ﬁcally th'e County contractually agreed-that any
unresolved dlspute on a grievance would be the subject of an arbitral
i dec1s1on to be. rendered by the WERC. _ :

The record discloses that the County resisted the arbitral process
in reliance on its belief that the contractual 1anguage did not: apply in
those mstances Where §50.065(5m) was involved. _

C_ourts are ohhgated to read statute_s in such a way as to give them
validity. Here We have a statute that permits the County to consider the
terminat-ion of an employee for conduct related to employment.

(§50.065(5m)) and another that creates a review procedure inyolving
| collectivei bargaining agreements' (8111.70 et seq.) between the County |

and the Union.




‘These separate statutes can be harmonized. .The contract which is
subject to the review jurisdiction of the WERC afforded Vetter an
_oppOftiJnlty to challenge the County’s assertiOn that his conduct was
sufficient, “just cause” for his disciplinary termination. The County had-
a right to consider the conviction for clisorderly conduct to be
- substantially related to Vetter’s employxnent to create the contractual .
“just cause” for diseiplinary termination. The Cou_nty' t_oolcthe position .
: that it was not-obligated to‘ follow the grievance procedure h_ecau_'se the
~ collective bargaining: agreement -w-as- in “hiatus”. The 'County’s position
changed. It ultintately asserted that it and it alone could make the
' 'décision on whether Vetter was fit for duty. Therefore the County
décided that it was under no contractual obhga‘aon to arb1trate this
' dispute. The County then concluded that the WERC did not have any
authonty to review thlS matter in any fashlon , ' : :
" The County must be bound by its agreement with the Umon ’I‘hat
| ‘agreement provided that the WERC would ultxmately‘be ve_sted with-the .
‘authority to hear and resolve the dontractual dispnte This Court |
'dechnes to rel1eve the “County of its contractual obhgatlons Accordmgly
~ this Court declares that the WERC had the authonty to hear the matter

_'regardmg the Umon s proh1b1ted pract1ce complaint.
06CV1322

The Petition for Review raises several issues for this Court” -
'coneidera-tion One of them is related to the WERCls subject matter
: Jur1sd1ct1on In this regard the County relies on §50.065(5m. For the
-reasons set forth above, that rel1ance is misplaced.
Nowhere i in its brief does the County advance any arguments to
stpport the allegations raised in paragraphs 4,5, and 6 of the “petition.
"~ The County appears to excluswely rély on its belief that it was permitted

to take Whatever action it thought approprlate W1thout eonsxderatton of




the ooll_ectiVe bargaining agreement. -This Court is satisfied however-t_hat
even had the County challenged the dee'ision on other grounds that this
* Court would still affirm the decision of the WERC. |
Vetter had an otherwise good work record. He cooperated with the
- County in its intres_tigation. of this Inat-terf.- The County told Vetter‘ that if
“his license was reinstated that thejf would do what they could to reh{re
him. The Department of Licensing has declined to revoke Vetter's
certificate. | . I | | |
‘The County makes no argument that these ﬁndings are inaccurste;”
that they are unreasonable under the c1rcumstances and that they form
the basis for an 1nappropr1ate decmon Therefore: th1s Court will not
upset those findings. : L B
' The County does not challenge that the WERC’S order in this
‘matter is mappropnate but for the argument that the WERC lacks | ‘
| _]ur1scl1ct1on to enter an order based on §50. 065(5m). Th1s Court has I_ |
: already determmed that the County s rehance on- that statute is .
B unfounded ' T .
Accordmgly this. Court concludes that the WERC’s ﬁndmgs,
- conclusmns and Order are based on a reasonable 1nterpretat10n of the

facts and the law apphcable to those facts. The WERC’s orcler is -
 affirmed. -

BY THE COURT

W

Mark A. Warnmskl." -
CII'CUlt Gourt Judge, Branch I

Dated: at Green. Bay, Wxsconsm thrs dﬁgday of November 2006. '




