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V. '
- WISCONSIN EMPLOYMENT o ' _
. RELATIONS COMMISSION, - + Decision No. 316G7-GCT
TEED
. CIVIL DIVISION
Respondent. D
421 MAY 1- 2008 {42
L"JOH'N BARRE(T
Clerk of Circult Coutt
DECISION AND ORDER _

The peﬁﬁon_éx, Service Employees International Union, Local No. 150 (Local
.150), seeks judicial review of a decision ﬁy the Wisconsin Employment Relations
Commission (WERC), fegarding the qli‘scharge by Milwaukee Public Schools (MPS) of |
an émplofee’, Karen Bishop. WERC held that Local 150 had bréached its duty of fal:ir

representation to Ms. Bishop, and ordered Local 1500 pay her attorney’s fess and costs

incurred in litigating her claim aga;ipst MPS.
| The Court 'has' ;eviéwed ;h'e record and, for the reasons stated herein, afﬁnns the |
" decision of WERC. < | |
" STATEMENT OF FACTS
On March 8, 2004, Ms. ﬁishop, a Handi_capped Children’s Assistant for MPS, and

a member of Local 1150, was disqharged by MPS for pushing a developmentaily disabled |




student, as weil as for her aitendance record. She advised the feﬁresentative of Local 150
that she felt she had been unjustiy terminated; asa result, jLocal 150 filed a written
- grievance with MPS on March 18, 2004. |
In early November 2004, a representative of Locai 150 calléd Ms. Bishop with an

_ offer from MPS to reinstate her with 18 months probation and n6 bac.k pay.. Ms. Bishop

- refused this offer.. The grievance was then ultimately_denied by MPS on January 5, 2005. |
“o e -Howe\}er,lMs. Bishép claims that she never recelived this denial, and further, that she was

| ndt contacted regardmg he1; grievaﬁce By Local 150 betwee_n November 2004 and
November 2005.

On September 1, 2005, Ms, Bishop sent a letter to the president of Local 156,
requesting that her grievance be “re’-jstartec_l.”A She explained _tha.tA éhe had rejected the -
offer by MPS because she felt it amounted to an admission of wrong-doing; that her calls .
to lbcal represéntati‘ves of Loéal 15_ 0 had ﬁo't been returned; aﬁd that if was her
ﬁnder_standing that th§ gi'ievaxice would eventually gotoa fdmﬂ arbitra’tioﬁ hearing.
Upon receiviﬁg no response to her letter, she sent a letter to the president of Local 150’s
parent company in Madison. She also qéntactéd WERC.

L Subsequently, on-November 14, ?_,005, Ms. Bis_hop .‘was contacted by Local 155,
adﬁsmg her that her grievalt.lcehad been settled, and that .M.PS had offered h;er a “Last
Chance Agreement.” After réviewil_lg- tﬁe tex;ms 6f that Agreement, Ms. Biéhdp refused
to accept it. Her grievance was never éent to formal‘arbitcaﬁon, Eecause Local 150 had
determined that it lacked ﬁerit. ‘Ms. Bishop claims that this was nevér communicatéd to i

‘her.




Ms. Bishop filed a prohibited practice complain't. with WERC against both MPS
and iocal 150 on Janugry 4,2006. The allegations in the complaint relevant to tl:us
 petition were that Local 150 hégl breached its duty of faJr reﬁres-qntation in handling her
grievance. The complaint was reviewed by WERC examiner Coleen A. Burns. On July
235, 2.006, Examiner Bﬁrns isfsued an order dismissiﬁg the complaint, on the grom&s that
Ms. Bishop had failed to prove her allegation that Local 150 had breached its duty of fair
s pepresentation. ‘M. Eisﬁop then sought review of the exariner’s decision. |

- On :fe_muary 2, 2007, WERC issuéd a decisiqﬁ reversiﬁg the decision of the
examiner. In its decision, WERC ofderéd_ Local 150 to pay Ms. Bishop’s attorneys’ fees
for her prdceedings against MPS. In addition, after an appeal by NiPS; WERC issued a -
subsequent .dccisi(;n on August 29, 2008, that MPS is solely liable for the backpay
WERC determined js owed to' Bishop.! '

Local 150 now petitions thé. Couzt for review of WERC’s determination that the
union breached its duty of fair repreéentation. |

STANDARD OF REVIEW
" Petitioner seeks review from this Court under Chapter 227 of the Wisconsin
Statutes. Specifically, Wis. Sta;t.‘ 8§ 227.57(1)-mandat:es j;hat this Court’s review of an
agency’s dé‘cision-.“shai} be confined to the record.” The age;ncy's factual ﬁndiﬁgs must
be upheld if they are supported by credible and substantial evidence in the record.
Princess House, Inc. v. DILHR, 111 Wis. 2d 46, 54 (1983). Credible evidence is “that
evidence which excludes spéculgﬁc_)n or conjecture,” Milwaukee Bd. of School Directors

v. Wisconsin Employmenf Relations Com'n; 2008 WI App 125,97, 3 1:3 Wis. 2d 525.

1 Local 150 had previously filed a pefition for appeal, in case 08CV8437, which was dismissed by this
Court, pending the outcome of the appeal filed with WERC regarding the backpay issue.
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The ﬁest for substantial evidence is whether “réasbnalil_e minds could arrive at the same
conclusion as the agency.” Kitten v. State Dep't af Workforce Dev; , 2002 WI 54, § 5.

A reviewing court is not bound, however, by an agency’s conclusions of law.
Richland School Dist. v. DIHLR, 174 Wis.2d 878, 890 (1993). On  judicial review, therev
. are three levels of deference'whlch may be given to an administraﬁve agency’s

conclusions of law: great weight, due weight, and de novo review. Kelley éq., Inc. v.
Marqziardt;:l-?Z Wis._2d 234, 244-45 (1992). The fevel of deference afforded by the
reviewing court dcpends on.t'he egency’s eﬁpeﬁence, téch_ﬂcal'co:ﬁpetenée, and
knowledge with regard to the question presented. I |
* For example, a court will accord an agency s determination great weight if: (1)
~the legislature has charged the agency wﬂ:h the duty of admlmstenng the statute (2) the
agency’s interpretation is long standing; (3) the agency used its expertise or specialized |
knowledge in forming the interpretation; and (4) the agency’e inte.réeetaﬁon will provide
uniformity aﬁd consistency in the application qf the statute: Mattila v. 'Employees Trust
Funds Bd., 2001 WI App 79, {9. In contrast, the “due weight” staiac_ia,rd is appropriate
when an ;‘ageney has some experience in anlareas but has not developed the expertise
- which necessarily placee it in a better position to make judgments regarding the |
iﬁterpretaﬁon of the statute than a court.” UFE, Inc. v. LIRC, 201 Wis. 2d 274, 286
7(I99_.6). Under the due weight standard, a cel;rt will not averturn a reasoneble .
interprététion“‘that comports with the pmpese of the statute unless the court determines
that there is a more reasonable mterpretatmn available.” Id at 286-87. Finally, the “de

novo” standard is apphcable when the issue before the agency is clearly one of ﬁrst




impression or where the ageﬁcy’s position oﬁ an issue has been so inconsistent that it
provides no real guidance. Id at 285.
| The Court finds that the “due welght” standard is appropnate in this case.
WERC has some experuse in decldmg these issues, so0 de novo review is not appropnate
- however, it does not meet al] of the requﬂements for great we1ght deference, See
lewaukee Bd of School Directors v. Wzsconsm Employment Relations Com n, 2008 WI-
App 125, 1[ 134313 Wis. 2d 525 Accordmgly, the Court will defer to WERC's .
mtmpretahon unless Petmoners mtei]:retanon is more reasonable,
| - ANALYSIS
- Like many labor unioﬂs, i;ocal 150 has a.- cgontract with MPS which outlines a
grievance proceduré that is to be followed in the event the.it a member is involved in a
dispute with ﬂlelemployer. (See Ho Aff,, Ex.2.) This contract includes an arbitration
provision, desi.gned ;co limit “pumerous and expgnsiw)e forays into court to settle
grievances.” Mahnke v. Wisconsin Employment Relations Commission, 66 Wis.2d 524,
53 1, 225N.W.2d 617, 622 (1975). However, because under such a contract thé union
i'aas'that authority to act.for the employee, the union’s “wrongful refusal” to fully prbcess
- a grievance effectively leaves the 'emplpyee without éremed}é.' Id. This is considered a
“breach of the duty of fair represenfaﬁon by the union, Jd.
il an emﬁloyee does not have an a_bsoluté ﬂght to arbitration. Jd. at 532. As |
V such,_ thé decision of a union to setfle a grievance without arbiﬁation is not in and of itself
a breach of the duty of fair representation. Rather, the test for a breach is “whether the
~ action of the unioﬁ was arbitrary dr taken in b‘;:ld faith in the performance of its ciuty of -

| _ falr representation on behalf of its employee member.” Id.




WERC found that Local 150°s conduct during the appeals process for Ms.
- Bishop’s termination rises to the level of a breach of the dﬁty of fair representation. Ina

twenty page opinion, WERC cites specific examples regarding Local 150°s handling of

..Ms. Bishop’s claim that support its finding that Local 150°s conduct, taken as a whole
did not adequately protect Ms. Bishop’s interests. (WERC Décisio_n No. 31602-C, 4.) In
particular, WERC notes that it is not the failure to arbitzate that is troubling, but the lack

| of communication regarding this decisioﬁ with Ms. Bishop by the representative wh§

' mmade the determination.. (. at 10-11) Tn support of fs detéi-é;in‘aﬁon, WERC points

out that there was essentially no communication with Ms. Bishop for an entire year,

. between November 2004 and November 2005. (Id. at 10.) -

: Additionall.y,- WERC focuses on the testimony of the utiion representati\}e who
claimed that she determined early on in thg process that Ms.. Bishop’s— grievance would
1ot proceed to ar_bitration; Not only did that representative not discuss this matte;r with

Ms. Bishop, she &id not discuss it with anyone else within L'ocal 1-50. '(Id at 8, note 3.)
Fmthenﬁore, it appears that she made this determination when.‘ there were still questions

of fact relaﬁng'to the incideﬁt due fo conﬂicting.téstimony of the witnesses for MPS.

(d) ‘These‘.examplés of the mishandling of Ms. Bishop’s complaint by Local 150 |
demonsﬁafé the réasoning behind WERC’s finding that L_ocai 150 breaphed its duty of

fair representation, resulting in an a;rbitrarj decision against Ms. Bishep.

This Court believes that finding is more than réasbnable.‘ Local 150 does not
offer any explanation as to why it did;nof adﬁéé Ms. Bishop earlier o-n in the proceedi.ng )

" that her grievance lacked merit to adva_:mé to arbitration, or e%zen how_ it came to that |

conclusion. rMoredvc_:r, Local 150 failed to adequately explain why it neglecte& to




communicate with Ms. Bishop regarding the status of her claim for a year.

Consequently, this court agrees with WERC’s decision that in short, Local 150 dropped .

the “ball”. Local 150 has failed to meet its burden of providing a more reasonable

explanation that is sufficient to overturn WERC’S determination that i,ocql 150 breached

1ts duty Qf fair représentai;ion.

~ CONCLUSION

THEREFORE_, based upon a thorough review of the record and the arguments of
the parties as set forth in the parties’ b;iefs, it is heréby ORDERED that the decision of

the Wisconsin Employment Relations Commission is hereby AFFIRMED.

LM |
Datedthis __ / day of Ap:ia;ZOO% in Milwaukee, Wisconsin.

BY THE COURT:
DAVID A. HANSHER

Hon. David A. Hansher .
Milwaul;ee County Circuit Court, Branch 42




