M LWAUKEE COUNTY Cl RCU T COURT BRANCH 37
JUDGE: Arlene D. Connors

M LWAUKEE DEPUTY SHERI FFS' ASSCOCI ATI ON, Petiti oner,
V.
W SCONSI N EMPLOYMENT RELATI ONS COW SSI ON, Respondent .

Case No. 96-CV-007348
NOTI CE OF ENTRY OF FI NAL DECI SI ON

PLEASE TAKE NOTI CE that a final decision granting the Conm ssion's
notion to quash the alternative wit of certiorari, and di sm ssing
the petition for certiorari, of which a true and correct copy is
hereto attached, was signed by the court, and duly entered in the
Crcuit Court for MI|waukee County, Wsconsin, on the 17th day of
February, 1997.

Notice of entry of this final decision is being given pursuant to
secs. 806.06(5) and 808.04(1), Stats.

Dated this 26th day of February, 1997.
JAMES E. DOYLE, Attorney Ceneral

JOHN D. N EM STO, Assistant Attorney General, State Bar No.
1012658, Attorneys for Respondent.

Wsconsin Departnent of Justice, Post Ofice Box 7857, WMadison,
W sconsin 53707-7857 (608) 266-0278
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DEC!I SI ON

Respondent W sconsin Enpl oynent Rel ati ons Comm ssion (WERC) brings
this mtion to quash petitioner MIlwaukee Deputy Sheriffs’

Association's wit of certiorari. The parties have submtted
letter briefs in support of their respective positions. Thi s



action arises from a dispute regarding the reclassification of
certain deputy sheriff positions. The dispute was submtted to an
arbitrator pursuant to a provision in the pertinent collective
bar gai ni ng agreenent. The Sheriffs' Association requests that this
court review the decision of the arbitrator, asserting that the
arbitrator nmade his decision based on an incorrect theory of |aw,
or that it was arbitrary, oppressive or unreasonable, or that it
represented the arbitrator's rule and not his judgnent.

VERC argues in its notion to quash that the Association nust seek
review of the arbitrator's award under Chapter 788, Stats., and
cannot seek review by certiorari pursuant to Chapter 227. VERC
argues that the arbitrator's decision is not a decision or order
of the conmssion and that WERC is therefore not a proper
respondent. WERC appears to argue that if one of the parties had
asked WERC to review the arbitrator's decision, the WERC deci sion
woul d then be subject to judicial review under Chapter 227.

In response, the Sheriff's Association argues that Chapter 788
does not preclude review of an arbitrator's decision by wit of
certiorari. The Sheriffs' Association specifies that it "is not
asking the WERC to review the arbitrator's decision; rather, the
Association is asking this court to review that decision pursuant
to certiorari."” The Sheriffs' Association argues that the court
should note that allowing its wit to be quashed may |eave the
Sheriffs' Association and its affected nenbers w thout a renedy,
pursuant to 8§ 788.13, Stats. However, the Sheriffs' Association
then argues that there is doubt as to whether § 788.13 is neant to
be a statute of limtations. The Sheriffs' Association argues
that WERC has failed to denonstrate that certiorari is not a
renmedy available to the Association, and that the notion nust
t herefore be deni ed.

Certiorari is defined by Black's Law Dictionary thus:

To be informed of. A wit of common law origin issued
by a superior to an inferior court requiring the latter
to produce a certified record of a particular case
tried therein. The wit is issued in order that the
court issuing the wit may inspect the proceedi ngs and
det erm ne whet her there have been any irregularities.

The Sheriffs' Association, according to paragraph 12 of its
petition, appears to be seeking review under the standard of
review to be applied to decisions of boards of review and
comm ssions: The Court's reviewis limted to determ ning:



(1) whether t he commi ssi on kept within its

jurisdiction;

(2) whether it acted according to | aw

(3) whether its action was arbitrary, oppressive or
unreasonabl e and represented its will and not its
j udgnent; and

(4) whether the evidence was such that it mght
reasonably nake the order or determination in
guesti on.

State ex re. Saenz v. Husz, 198 Ws. 2d 72, 76 (Ct.

App. 1995); see also City of Wst Bend v. Continental

IV Fund, 193 Ws. 2d 481, 485 (Ct. App. 1995) (sane

standard for boards of review.

Here, however, there is no decision made by the conm ssion or by a
board of review from which to appeal. The decision at issue is
the decision by an arbitrator; this is analogous to the decision
of an admnistrative |law judge which is appealed to the pertinent
Conmi ssion, for exanple, WERC or the Labor and Industry Review

Commi ssion, and then to the Grcuit Court. Therefore, this
standard of review is not proper on review of a decision made by
an arbitrator. Additionally, Chapter 227 discusses review of

"agency" determ nations. Section 227.01(1) defines "agency" as "a
board, comm ssion, commttee, departnent or officer in the state
governnent, except the governor, a district attorney or a mlitary
or judicial officer.” The arbitrator in this case does not fit
this definition; therefore, any renmedy under Chapter 227, for
exanpl e under 8§ 227.57, does not apply in this case.

This does not nean, however, that the Sheriffs' Association is
precluded from seeking review of the arbitrator's determ nation.

The procedure is outlined in Chapter 788.: Any party nmay apply to
the appropriate «circuit court wthin one year after the
arbitrator's award for an order confirmng the award, and the
court must grant the order unless the award is vacated, nodified
or corrected under 8§ 788.10 or 8§ 788.11. Section 788.09. Section
788.10 and 788.11 specify when a court my vacate, nodify or

correct the arbitrator's award. "The WERC does not have the power
to review arbitration awards. Sec. 298.01 provides for court
review of arbitration awards."” [Chapter 298 was renunbered as
Chapter 788 in Laws of 1979, Ch. 32, 8 64.] WERC v. Teansters
Local No. 563, 75 Ws.2d 602, 609 (1977). See also Madi son
Metropolitan School District v. WERC, 86 Ws.2d 249, 257 (Ct. App.
1978). Chapter 788 specifies that the circuit court reviews an

arbitrator's decision when one party asks the court to confirm



an arbitrator's award and the other party seeks to vacate, nodify
or correct the award. A party may also nove to vacate, nodify or
correct an award, even if no party has noved for an order
confirmng the award, pursuant to § 788.13. However, that statute
specifies that such a notion "nust be served upon the adverse
party or attorney within 3 nonths after the award is filed or
delivered.” The Sheriffs' Association admts that it did not so
nove within that tine limt. That tine limt does not apply when
"a party who prevails at an arbitration decides to nove to confirm
the award and the adverse party desires to raise objections by
responding with a notion to vacate, nodify or correct the award"
pursuant to 88 788.10 and 788.11. M| waukee Police Assoc. v. Gty
of MIwaukee, 92 Ws.2d 145, 165 (1979).

However, in this case, the "prevailing party" was the M I waukee
County Sheriff's Departnment because the arbitrator held that the
deputy sheriff (Jose Diaz) conplaining about the deputy
reclassification was not covered by the contract at issue.
Therefore, there was no real "award" for which the prevailing
party could have sought judicial enforcenent. Therefore, the
Sheriffs' Association's only neans of noving to vacate, nodify or
correct the arbitrator's decision is pursuant to 8 788.13 and had
to have been served within 3 nonths after the award was filed or
delivered. Al though the Sheriffs' Association asks the court to
note that this would | eave the affected deputy sheriff or deputy
sheriffs without a renmedy, this court also notes that all simlar
statutes of limtations or other statutes requiring action to be
taken within a certain time can preclude a party from acting if
the deadline is mssed. Having mssed its opportunity to nove to
vacate, nodify or correct the arbitrator's decision, the Sheriffs’
Associ ation is deened to have waived that opportunity and is not
entitled to have the arbitrator's decision revi ened.

I T IS HEREBY ORDERED, based on the foregoing, that WERC s notion
to quash the alternative wit of certiorari is granted, and the
petition for certiorari is dismssed.

Dated at M| waukee, Wsconsin, this 17th day of February, 1997.

BY THE COURT:

Hon. Arlene D. Connors
Crcuit Court Judge, Br.' 37



