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BACKGROUND OF THE CASE

This is a statutory interest arbitration proceeding between the Omo
School District and the Omwo A des/Food Service Association, WEAC, NEA, wth
the matter in dispute the terms of a three year renewal |abor agreenent
covering July 1, 2003, through June 30, 2006. They principally disagree in
two respects: first, the nunmber and anount of deferred wage increases
applicable during the termof the renewal agreenment; and, second, the
District's proposed changes in health insurance.

After their contract renewal negotiations had failed to result in ful
agreement, the District on March 15, 2004, filed a petition with the Wsconsin
Enpl oyment Rel ati ons Conmi ssion all eging the existence of an inpasse and
seeking final and binding arbitration of the matter. Follow ng an
i nvestigation by a menber of its staff the Comm ssion, on Septenber 9, 2004,

i ssued findings of fact, conclusions of law, certification of the results of
i nvestigation, and an order requiring arbitration, and on Cctober 26, 2004, it
appoi nted the undersigned to hear and decide the matter.

A hearing took place in Omo, Wsconsin on March 3, 2005, during which
both parties received full opportunities to present evidence and argument in
support of their respective positions, and both thereafter closed with the
subm ssi on of very conprehensive briefs and reply briefs, after the receipt
and distribution of which the record was cl osed by the undersigned.

Rel yi ng upon Section 111.70(4)(cm (7r)(i) of the Wsconsin Statutes, the

Uni on, on May 14, 2005, thereafter sought agreenment of the District to allow
the submi ssion of an arbitral decision rendered after the record had been

cl osed, and, alternatively, asked the undersigned to re-open the hearing to
permit the introduction of such additional evidence. The Enployer did not
agree to the Union's request, and since the parties had agreed at the hearing
that the decision would be accepted into the record only if rendered on or
before April 4, 2005, and since it was not rendered until May 5, 2005, the

request of the Union was denied by the undersigned on May 16, 2005.



THE FINAL OFFERS OF THE PARTI ES

In their final offers, hereby incorporated by reference into this
deci sion, the parties propose as foll ows:

(1) On August 27, 2004, the District published a final offer providing
in principal part as foll ows:

(a) Modi fication of Article XIV, by the addition of the
foll owi ng | anguage to Section A, entitled Health |Insurance:

"As soon as administratively feasible after an arbitrator's

award, provide enpl oyees a choice between the
WEA Trust Point-of-Service Plan and the WEA Trust Managed
Care Plan. Enployees who choose the Managed Care Pl an shal
pay the difference between the Managed Care Pl an and the
Poi nt - of - Servi ce Pl an.

Poi nt - of - Servi ce Pl an

The District will pay 90% of the nonthly prem umas a
maxi mumtoward a famly plan of the Point-of-Service plan
and will pay 100% of the nonthly cost of the single plan of

t he Poi nt -of - Service pl an.

The maxi mum aggregate benefit of the Point-of-Service plan
per covered individual will be $2,000.000. At Level 1, the
i ndividual /family will pay $0 deductible, $0 co-insurance,
and $0 stop loss threshold. At Level 2, the

i ndividual /fam |y shall pay $100 individual /$200 famly
deducti bl e, 10% co-insurance, with $600 individual/$1, 200
famly stop loss threshold. Level 3 will be $100

i ndi vi dual / $200 fami |y deducti bl e, 20% co-insurance, and
$1, 100 i ndi vidual / $2,200 famly stop loss threshold. The
drug card shall be $0/$5/ $20.

Managed Care Pl an

The maxi mum aggregate benefit of the Managed Care Pl an per
covered individual will be $1,000,000. Under such policy
the individual/fam |y shall pay $100 individual/$200 famly
front-end deductible, $0 co-insurance with a $0/$5 MCP Drug
Card. Stop loss equals the deductible.™

(b) The foll owi ng across-the-board wage i ncreases: "7/1/2003 -
1.5% 7/1/2004 - 2.0% and 7/1/2005 - 2.0% An additiona
1% wage increase shall be effective at the sanme tinme the
heal t h i nsurance changes above becone effective."

(2) On August 27, 2004, the Association published a final offer
providing in principal part as foll ows:

"Wages: Per cell increases:
7/1/2003 - 2%
7/1/2004 - 2%
7/1/2005 - 2%



THE ARBI TRAL CRITERI A

to ut

awar d:

Section 111.70(4)(cm of the Wsconsin Statutes directs the Arbitrator

lize the following criteria in arriving at a decision and rendering an

"7. 'Factor given greatest weight.' |In making any decision under the
arbitration procedures authorized by this paragraph, the arbitrator or
arbitration panel shall consider and shall give the greatest weight to
any state law or directive lawmfully issued by a state legislature to
admi ni strative officer, body or agency which places linitations on
expendi tures that may be nade or revenues that nmay be collected by a
muni ci pal enployer. The arbitrator or arbitration panel shall give an
accounting of the consideration of this factor in the arbitrator's or
panel ' s deci si on.

79. 'Factor given greater weight.' |In making any decision under the
arbitration procedures authorized by this paragraph, the arbitrator or
arbitration panel shall consider and shall give greater weight to
econom ¢ conditions in the jurisdiction of the nmunicipal enployer than
to any of the factors specified in subd. 7r

7r. '"Qther factors considered.' |In making any decision under the
arbitration procedures authorized by this paragraph, the arbitrator or
arbitration panel shall also give weight to the follow ng factors:

a. The lawful authority of the municipal enployer.
b. Stipul ations of the parties.
C. The interests and welfare of the public and the financi al

ability of the unit of governnent to neet the costs of any
proposed settl enent.

d. Conpari sons of wages, hours and conditions of enploynent of
t he muni ci pal enpl oyees involved in the arbitration
proceedi ngs with the wages, hours and conditions of
enpl oyment of other enployees perfornmng simlar services.

e. Conpari sons of wages, hours and conditions of enploynent of
t he muni ci pal enpl oyees involved in the arbitration
proceedi ngs with the wages, hours and conditions of
enpl oyment of ot her enpl oyees generally in public enploynent
in the same comunity and in conparable conmunities.

f. Conpari sons of wages, hours and conditions of enploynent of
t he muni ci pal enpl oyees involved in the arbitration
proceedi ngs with the wages, hours and conditions of
enpl oyment of other enployees in private enploynment in the
sanme conmmunity and in conparable conmuniti es.

g. The average consuner prices for goods and services, comonly
known as the cost-of-Iliving.

h. The overall conpensation presently received by the municipa
enpl oyees, including direct wage conpensation, vacation
hol i days and excused tine, insurance and pension, medical
and hospitalization benefits, the continuity and stability
of enploynent, and all other benefits received.

i Changes in any of the foregoing circunmstances during the
pendency of the arbitration hearing.



Such other factors not confined to the foregoing, which are
normally or traditionally taken into consideration in the
det erm nati on of wages, hours and conditions of enploynent
t hrough voluntary coll ective bargai ni ng, mediation, fact-
finding, arbitration or otherw se between the parties, in
the public service or in private enployment."

THE POSI TI ON OF THE DI STRI CT

In support of the contention that its final offer is the nore

appropriate of the two offers before the undersigned, the District enphasized

the foll ow ng principal considerations and argunents.

(1) The case at hand can be sumari zed as foll ows.

(a)

(b)

(c)

(d)

(e)

The parties principally disagree on two issues, wages and
heal th i nsurance, as described in their respective fina
of fers.

The role of the Arbitrator is to attenpt to put the parties
into the same position they would have reached at the
bar gai ning table, had they been able to do so.

(1) The District's final offer nmatches the pattern
est abl i shed by other represented and non-represented
enpl oyees in the District.

(ii) The Association's offer, as a whole, is unreasonable
because it does not follow the | ead set by the
organi zed teacher bargaining unit in making the
i nsurance change sought by the District.

The District will show that its offer mirrors the voluntary
settl enent reached in the teacher bargaining unit, and is
consistent with the changes adopted for its adnministrators
and non-represented enpl oyees.

(1) The District has always had one health insurance
arrangenent covering all enpl oyees.

(ii) By not addressing the health insurance issue, the
Union is attenpting to reverse the health insurance
status quo in the District.

The District will also show that its wage rates conmpare very
favorably with other conparable school districts.

(1) The Arbitrator should not overlook the tremendous wage
rates offered in the District.

(ii) Wile other school districts' enployees are making
concessions on health insurance, the Union refuses to
deal with the matter, and seeks the easy way out by
seeki ng continuation of the existing, high-priced MCP
pl an.

The District's dual -choi ce proposal gives enpl oyees the
choice to maintain the existing MCP plan or to migrate to

t he Point-of-Service Plan, both of which are excell ent
prograns. The District is seeking to rein in health

i nsurance costs, and has offered a reasonabl e proposal which
both neets the needs of its enployees and addresses its
concern over costs.



(f)

(9)

(h)

(i)

The wi sdom of the District's dual -choice proposal is
apparent fromthe fact that the teachers' union voluntarily
accepted it several years ago, it has been adopted for

adm ni strators and non-uni on enpl oyees, and it has been
adopted for over 65%of the District's enpl oyees.

The District has offered a one percent (1% wage increase
quid pro quo to the Union, which nore than conmpensates
enpl oyees for the change.

There can be no dispute that health insurance is the number
one issue currently affecting public and private enpl oyers
and the Union's offer, by ignoring the problem is
unreasonable on its face.

Can 32 enpl oyees (20% of the total) resist the Point-of-
Service Plan, given the fact that 104 teachers,

adm ni strators and non-represented enpl oyees (65% of the
total), have accepted the same health insurance offer
proposed by the District in these proceedi ngs?

When viewed in its totality, the final offer of the District
best matches the statutory criteria and should thus be
sel ected by the Arbitrator.

(2) The cost of both offers is shown in several exhibits offered by
the District.
(a) The District has presented several exhibits which show the
cost of both final offers.’
(1) Over the last five years, health insurance cost
i ncreases have averaged 13.4% and the District used a
13%figure to estinmate cost increases under the MCP
plan. It used an estimated 9% figure in making
proj ecti ons under the POS pl an, based upon its recent
experience with this plan.
(ii) In 2003-2004, 2004-2005 and 2005-2006, the District's
of fer, including its proposed wage i ncreases,
represents total package cost increases of 4.9% 2.76%
and 4.2% respectively.’®
(b) The costs of the Union's final offer are also shown in
various exhibits. 1n 2003-2004, 2004-2005 and 2005- 2006,
the Union's offer, represent total package cost increases of
5.2% 2.8%and 5.7% respectively.®’
' Citing the contents of Enployer Exhibits 7-9.
?Citing the contents of Enployer Exhibit 12.
Citing the contents of Enployers Exhibit 7, pages 2, 3 & 5.
“ Citing the contents of Enployer Exhibit 8, page 2, 3 and 4.




(c) Overall, the parties are approxi mately $2,500 apart in 2003-
2004 and in 2004-2005, and approxi mately $13, 900 apart in
2005-2006; over the termof the agreenent, therefore, the
Union's final offer would cost the District an extra
$19,030, with $16,550 of this total attributable to the
Uni on proposed cont|nuat|0n of the status quo on the MCP
heal th i nsurance plan.?®

(3) The Union's proposed conparabl es should be rejected by the
Arbitrator.

(a) Arbitrator Dichter's previous award defined the rel evant
conparabl es for support staff enployees in the Di strlct and
hi s deci si on shoul d be followed in these proceedings.’

(b) Arbitrators generally reject attenpts by either party to
mani pul at e compar abl es.’

(c) The Union did not produce any evidence to prove that Onro
was conparable to the districts which it sel ected.

(1) A review of its exhibits show that the only
i nfornmati on presented on these conparables dealt with
budget ary i nformation whi ch, stand|ng al one, hardly
qualifies them as conparable to Omo.’

(ii) The only factor relied upon by the Union in presenting
its school districts, is that they are in a new
athletic conference which, standing al one, cannot be
used to negate the conparabl es previously established
in arbitration.

(iii) Various and sundry other considerations detract from
t he Uni on proposed conparabl es.

(d) The Union's sole reliance upon organi zed districts runs
counter to the express | anguage of the statute.

(1) Arbitrator Dichter previously included both
represented and non-represented districts in the
conpar abl es, and with the greater weight accorded the
represented districts.

* Citing the contents of Enployer Exhibit 9.

® Citing the contents of Enployer Exhibit 26, page 22

" Citing the decision of Arbitrator Jay Genig in City of Marshfield
(Firefighters), Dec. No. 29027-A (10/97), wherein he noted arbitral preference
for stability and predictability in the arbitration process which resulted in
their nornmal reluctance to upset previously established conparability groups;

in support of this proposition, he cited the follow ng decisions of other
Wsconsin interest arbitrators: Arbitrator Kerkman in Kenosha Unified Schoo
Dist., Dec. No. 19916-A (1983; Arbitrator Ml anud in Sheboygan County
(H ghway Dept.), Dec. No. 27719-A (1994); Arbitrator Genig in Janesville
School Dist., Dec. No. 22823-A (1986); Arbitrator Giggs in Luxenburg-Casco
Educ. Ass'n., Dec. No. 27168-A (1992); Arbitrator MIler in Wnneconne
Conmunity School Dist., Dec. No. 23202-A (1986); and Arbitrator Vernon in
Rosendal e- Brandon School Dist., Dec No. 23261-A (1986).

® Citing the contents of Union Exhibits 2-1 to 2-5 and 2-7 to 2-9.




(ii) Wile the District believes that all conparable
di stricts should receive equal weight, it accepts
Arbitrator Dichter's ruling.

(iii) Should the Arbitrator accept the Union's view of
conparables, it will severely underm ne the future
col I ective bargai ning process.

(4) The District's offer best matches the internal settlenent pattern
and shoul d be selected on this basis al one.

(a) The teachers, adm nistrators and non-represented enpl oyees
of the District have accepted the District's offer to base
its health insurance contribution on the |ower priced, point
of service plan.

(1) The teachers bargaining unit numbers 94 enpl oyees, and
the adm nistrative and non-supervi sory enpl oyees are
10 in nunber, thus conprising 104 of 159 or 65% of the
District's enpl oyees.

(ii) To accept the position of the Union in these
proceedi ngs would create a "tail waggi ng the dog"
si tuation.

(iii) The position of the District in this respect, has been
recogni zed by various arbitrators.”’

(b) At no tine in the history of the Onro School District has
there been a devi ation anong enpl oyees regardi ng an
i nsurance plan, and the Arbitrator should support the
District's offer that brings all its enployees under the
sane insurance program

(c) The Union has already recogni zed that the teachers will be
the | eaders in changing health insurance and it will
follow.  The status quo represented in the agreenment is for
the Union to follow the teachers' lead in the area of health
i nsur ance.

(d) The District's dual -choice offer is a reasonable response to
extraordi nary health insurance increases, that preserves
enpl oyee ability to select a provider, and at the sanme tine
controls costs.

*Citing the following arbitral decisions: Arbitrator Yaeger in Gty of
Tomah, Dec. No. 31083-A (2/18/85); Arbitrator Petrie in Mellen Schoo
District, Dec. No. 30408-A (3/21/03); Arbitrator Malanud in Greendal e Schoo
District, Dec. No. 25499-A (1989); Arbitrator Nielsen in Manitowc Public
School s, Dec. No. 26263-A (6/90); Arbitrator Mchelstetter in Janesville
School District, Dec. No. 25853-A (10/89); Arbitrator Slavney in Blooner
School District, Dec. No. 27407 (4/93); Arbitrator Kerkman in Gty of Mdison
(Police), Dec. No. 16034-A (7/78); Arbitrators Ines, Petrie and Stern,

Dai ryl and Power Cooperative, A/P P-02-002 (7/02); and Arbitrator Yaeger and
arbitrators cited by him in Gty of Marshfield, Dec. No. 39726-A, page 12
(7/17/04).

" Citing the contents of Enployer Exhibit 2, pages 2 and 16.




(e)

(1) There can be no dispute that health insurance costs
are creating havoc anpbng enpl oyers' budgets, and many
have responded by cutting back benefits, requiring
enpl oyees to pay nore of the prem ums, or foregoing
i nsurance al t oget her. ™

(ii) The District is attenpting to achieve the same results
with fewer changes to the insurance plans in the cases
cited i medi ately above.

(iii) The District's costs of health insurance have
i ncreased 142% from 1992 t hrough 2005, a 12%
conpounded rate, and its prenm umincreases over the
past five years have averaged 13% health insurance
costs of $2.66 per hour in 1992-1993 increased to a
staggering $7.22 per hour in 2004-2005; the
District's offer maintains a 70%ratio of fringe
benefits to salaries, which would junp to 75%in the
third year under the Union's final offer.”

(iv) The District's health insurance offer is a win-win
solution to the escal ating costs of coverage and,
inportaﬂtly, it maintains a | arge nmeasure of enployee
choi ce.

(v) There is no "magic bullet" to kill the double-digit
i ncreases in health insurance, and both parties nust
recogni ze and jointly deal with it.

The additional one percent wage increase offered by the
District fairly conpensates enpl oyees and provides a quid
pro quo for its "dual choice" option between the POA and MCP
pl an.

(1) Various arbitrators have recogni zed a |l esser quid pro
quo requirement in connection with health insurance
changes, in that the rising premuns alter the status
quo.

" Citing the
Dec. No. 30408-A,
County, Dec. No. 3

" Citing the
“ Citing the
14

Cting the

" Citing the

deci sions of Arbitrator Petrie in Mellen School District,
page 43 (3/21/03), and Arbitrator Dichter in Waukesha
0468- A (5/12/03.

contents of Enployer Exhibits 29 & 30.

contents of Enployer Exhibits 9 & 12.

contents of Enployer Exhibits 6, 30 & 32.

following arbitral decisions: Arbitrator Rice in Walworth

Co., Handi capped Children's Educ. Bd., Dec. No. 27422-A (5/93); Arbitrator

Vernon in Cunberland School District, Dec. No. 29938-A (12/00); and Arbitrator

Petrie in Mellen School District, Dec. No. 30408-A (3/21/03), and in Village

of Fox Point, Dec.

No. 30337-A (11/02).



(5)

(f)

(9)

(ii) That the additional one percent is worth between $0. 10
and $0. 13 per hour for those in the bargaining unit, a
wage increase of approximately $6,300. |If all nove to
the POS plan, they will pay only about $560 nmore in
2005- 2006 than they are now paying. |If the Union's
of fer prevails and enpl oyees remain in the existing
MCP plan, with a 13% i ncrease they would pay an
addithonal $2,200 in 2005-2006 to remain in the MCP
pl an.

(iii) The Union's final offer would have enpl oyees pay
$2,200 out of their own pockets, and is not in their
best interest; the District's offer gives thema
choi ce between two excellent health plans and saves
t hem noney in doing so.

(iv) The District's offer serves the dual purpose of having
enpl oyees nove to a plan with nore incentives for them
to utilize a network of providers with built-in
di scounts that save nobney and still provide themwth
the high I evel of coverage to which they have grown
accustoned. Because of it Section 125 Pl an, enpl oyees
can al so shelter prenmiuns contributions and ot her non-
rei mbursed medi cal expenses on a tax advantaged basi s.

The Arbitrator should select the District's offer so as to
continue the significantly accepted practice of covering al
enpl oyees of the District with the same health insurance
program '

The District's offer satisfies the criteria governing a
change in the status quo.

(1) Many arbitrators have held that the noving party nust
neet the following criteria to justify a change in the
status quo: (1) establish a need; (2) prove that the
proposed solution satisfies the need; and (3) provide
a quid pro quo.

(ii) It urges that the District has nmet all three criteria
in the case at hand.

The District's offer is in the best interest and welfare of the
public, because it balances the interests of the taxpayers to
contain health care costs with the needs of enployees to have
access to a valuable fringe benefit.

(a)

The interest and welfare of the public is best supported by
the District's offer which enbodi es the concept of trying to
contain health care costs while al so providing enpl oyee

choi ces between two excellent health 1 nsurance prograns.

" Citing the contents of Enployer Exhibit 14.

" Citing the following arbitral decisions: Arbitrator Cestreicher in

District (Auxiliary Personnel), Dec. No. 7301 (12/06/95);

Hor eb Schoo
Arbitrator Rice in Geen Co., (H ghway), Dec. No. 26879-A (3/20/92);
Arbitrator Johnson in City of Chippewa Falls (Police), Dec., No. 28334
(8/8/95); and Arbitrator Torosian in Cty of Appleton, Dec. No. 39668-A

(3/04) .




(b) It isinthe interest and welfare of the public to build
i ncentives so that the District does not overpay for health
i nsurance for its enpl oyees.

(c) The Arbitrator should select the District's offer as being
in the best interest and welfare of the public by providing
enpl oyees with a cost-effective insurance plan and at the
same time allowing the District to achieve a savings that
will also build in future cost saving efficiencies.

(6) The District's offer is preferred when nmeasured agai nst the
conparability criterion
(a) The District provides extrenely conpetitive and above-
aver age wages for the special education assistants and the
food service positions.™
(1) The District had had only two teacher aide
resignations in the past several years, and while it
has had five food service departnent resignations,
none have occurred over the past two years.™

(ii) Low turnover is an indicator of adequate wages.” Wen
the one percent additional quid pro quo is factored
in, the District's wage rates will exceed the Union's
of fer.

(b) The District's contribution to health and dental insurance
refl ects the pattern found anong conparable districts.?*

Wi le the Union nay argue that it pays ninety-five percent
of the teacher's health prem um and one hundred percent of
the adm nistrator's premum it is free to negotiate a | eve
of contribution in the bargaining unit, and the parties do
not know what tradeoffs were nmade when the teachers noved to
the ninety-five percent contribution |evel.

(c) The three tiered drug co-pays are the norm anong conparabl e
districts.” The Union's offer, by retaining the status quo,
runs counter to the overwhel mi ng trend anong the conparabl es
and ignores the need to realize cost savings on prescription
dr ugs.

(7) The District's of fer exceeds cost of living increases, and should
be preferred on the basis of this statutory criterion

(a) The District's offer will anpbunt to actual wage increases of
2.5% 2.9%and 3.9%in the three year of the agreement, as
conpared with national CPl increases of 1.6% 2.3%and 2. 7%
for 2002, 2003 and 2004.%

" Citing the contents of Enployer Exhibit 27.

“ Citing the contents of Enployer Exhibit 10.

® Citing the decision of Arbitrator MIler-Wisberger in Gty of
Princeton, Dec. No. 30700-A (3/04).

 Citing the contents of Enployer Exhibit 27, page 7.

* Citing the contents of Enployer Exhibit 27, page 6.

® Citing the contents of Enployer Exhibit 28.




(b) The District proposed total package increases anpunt to
4.9% 2.8% and 4.2% i ncreases in 2003-2004, 2004-2005 and
2005- 2006, respectively. Cearly, therefore, the wage and
benefit package increases exceed increases in the CPl under
its final offer.

(c) The Union's offer creates excessive total package costs of
5.2% 2.8% and 5.7%during the three years of the agreenent,
which clearly exceed CPl increases.

(8) The overall conpensation criterion strongly supports the
District's final offer.

(a) The District bargains on a total package basis, which
requi res taking total package costs into consideration while
negoti ati ng wages and fringe benefits.?

(b) The Union is reluctant to even present costing on a tota
package basis, and nmerely seeks to increase wages by two
percent per year; it make no nmention of the roll up costs
associated with its proposed wage increases.

(c) Conparison of the total package costs of the two fina
of fers clearly supports selection of the final offer of the
District.

(9) The greatest and greater weight criteria do not favor the position
of either party and are not determ native of the outcone of these
pr oceedi ngs.

In summary and conclusion, that the parties are fairly close on wages;
over the termof the three year contract they are only one-half of one percent
apart. On the issue of health insurance the Union seeks mmintenance of the
status quo, while the District proposes what has al ready been bargai ned with
the teachers and accepted by the adninistrators and non-represented enpl oyees.

The fact that 59% of enpl oyees are covered by the POS plan conpels its
adoption in a unit of only 32 people, and despite the Union hopes that the
problemw |l go away, it will not do so. It urges that the Arbitrator should
find the District's offer the nore reasonabl e when neasured agai nst the
statutory criteria, and that he will select its final offer

Inits reply brief the District reenphasized and expanded upon its
original arguments as sumari zed bel ow.

(1) It reiterated its position that the Union proposed conparables are

i nconsistent with a previous decision involving the parties,

principally urging as follows: that the changing of athletic

conferences, in and of itself, is not enough to justify a change
in the prior conparables; that the Union is guilty of "cherry

* Citing the decisions of Arbitrator Vernon in Marion School District,
Dec. No. 19418-A (7/29/83), and Arbitrator Yaffe in Kenosha Service Enployees,
Dec. No. 19882-A (5/18/83), wherein they accepted and consi dered evi dence of
total package costs.




(2)

(3)

(4)

pi cki ng" or conparability shopping"; that there is no delineation
in the Statute for maki ng wage conpari sons solely with represented
enpl oyees; and that the najority of arbitrators now support the
vi ew that both organi zed and non-organi zed enpl oyees shoul d be
consi dered, particularly on the econom c issues of wages and
heal t h i nsurance.

It submitted that the Union's conparisons to wage rate increases
does not tell the full story, principally urging as follows: that
percentage i ncreases are not the relevant factor here, and that
conpari sons should be based upon the absolute | evels of wages paid
to enpl oyees; that the Union sinply m scal cul ated sone of the
percentage wage increases relied upon by it, and that it also
failed to properly determ ne weighted averages in arriving at sone
conparison data; and that it cannot escape the fact that the two
final wage offers are not that different, with the District's

of fer one-half of one percent higher than that of the Union over
the three year termof the agreenent.

The Union's own evidence proves that the front-end-deductible plan
is waning and there is a nmovenment toward the point-of-service
plans, principally urging as follows: that among the Union's
conpar abl es four have a front-end-deductible, two have a point-of -
service plan with a front-end-deductible (exactly the proposa

nmade by the District), and one has only a point-of-service plan
that there is a clear trend toward offering a point-of-service
plan in place of or to supplenent the MCP or front-end-deductible
plan; that the District's proposal, with its many different
options, is an attenpt to instill a degree of "consuner driven"
heal thcare into the system that the state health insurance plan
used by the City of Omo, is predicated on the sane theory belng
proposed by the Omo School District; that the concept of pegging
an enployer's contribution to the | ower-priced plan has |ong been
recogni zed as a fair way to introduce "consunerism into health

i nsurance; that the Union has failed to recognize the |ink

bet ween heal th i nsurance changes and cost experience, and wage

i ncreases anpong sone conparables, thus distorting sone of its wage
conparisons; that while the Union cited the District's 95%

i nsurance contribution for teachers, its 100% contribution for

adnmi ni strators, and the 90% contribution [evel in the bargaining
unit, it failed to show what trade-offs had occurred when the

hi gher contribution |levels had been established; and that while
it is true that physicians nmay |eave the Tier 1 network, the Union
presented no evidence of an unreasonabl e number of such changes
and any resulting hardshi ps.

That the District's offer nmeets the normal criteria covering
changes in the status quo, principally urging as follows: that it
has met the criteria established and widely foll owed by Wsconsin
interest arbitrators; that the Union's argunent that the District
can "afford" to maintain the status quo ignores the underlying
problem that the Union cannot place its head in the sand and
nmerely hope that the underlying problemw Il go away; and that
the District's offer provides a one percent wage i ncrease as an
added i nducenent and quid pro quo for naking the change to the

poi nt-of -service plan; that the three support-staff unions have
apparently banded together to resist the disputed health insurance
change, ignoring the fact that 65% of the District's enployees are
al ready operating under the point-of-service plan; that
arbitrators frequently do not require a quid pro quo when dealing
with a significant unanticipated and nutual problem that the
District understands that those who wish to remain on the MCP pl an
will have to pay additional dollars to do so, but believes that
the freedomto choose the higher priced plan should be borne by



t hose nmaking the choice; and that the District's offer neets the
status quo test and should be preferred by the Arbitrator as best
addressing a problemthat the Union has refused to acknow edge
even exi sts.

(5) That the point-of-service plan design will save costs in the |ong
run, principally urging as follows: that sone instability in the
poi nt - of - servi ce plan, which may have been due to litigation
bet ween the providers, has stabilized; that whatever the cost
differential is between the point-of-service and the MCP plan, it
nmakes economic sense to nove to the | ower cost point-of-service
pl an, which still provides excellent coverage and savings to the
District; that the Union's offer, by maintaining its $0/$5
prescription drug co-pay, is also out of step with the realities
of the drug market, and the three-tiered drug card will held the
District noderate its exposure to ever-increasing drug costs.

On the above described bases and those covered in its initial brief, the
District reiterates its request for arbitral adoption of its final offer in
t hese proceedi ngs.

PCSI TI ON OF THE ASSOCI ATI ON

In support of the contention that its final offer is the nore
appropriate of the two offers before the undersigned, the Association
enphasi zed the foll owi ng principal considerations and arguments.

(1) That the Union proposed external conparables of districts with
uni oni zed support staff enpl oyees, should be selected by the
Arbitrator.

(a) The Union urges the districts of Horicon, North Fond du Lac,
Waupun, Waut oma and W nneconne, as conparables with
organi zed food service enployees; it urges the districts of
Berlin, Horicon, North Fond du Lac, Waupaca, Waupun, Wautonma
and W nneconne as conparabl es with organi zed teacher aide
staffs.” Thus the Union urges that the prinmary externa
conpar abl es include only unionized support staff personnel

(b) The District proposes the Districts of Hortonville, Little
Chute and Ri pon, with non-organi zed staff, and Berlin,
Waupaca, Wautoma and W nneconne with organized staffs. It
is important to note that while Hortonville and Little Chute
had previously been in the East Central Athletic Conference,
they are not now in the re-organized East Central Flyway
Conf er ence.

(c) In the parties 1998 arbitration, the Arbitrator concl uded,
due to the small nunber of unionized conparables, that he
would rely primarily on the represented units and woul d gi ve
| ess weight to the non-represented units.?

* Citing the contents of Union Exhibits 1-11 and 1-12.

* Citing the decision of Arbitrator Frederic R Dichter in Schoo
District of Onro -and- Owo Aides/Food Service Association, WEAC/ NEA, Deci sion
No. 29313-A. (Cctober 3, 1998)




(d)

Al of the conparables in the previous arbitration were
menbers of the East Central Athletic Conference, and all of
t he Uni on proposed conparabl es are now nenbers of the East
Central Flyway Conference, six of which have represented
Food Service Staffs and ei ght of which have represented
Teacher Aide staffs.”
(1) In Iight of the |arger nunbers of represented
enpl oyees in the conference districts, reasonable
conpari sons can thus be made with these districts.

(ii) The non-unionized districts should thus be given even
| ess weight in these proceedings.

(iii) The athletic conference was the factor used in the
prior arbitration to deternine the conparables, and it
shoul d be the factor simlarly used in these
pr oceedi ngs.

 Citing the contents of Union Exhibits 1-8 and 1-10.




(iv) Arbitrators have frequently found athletic conferences
to appropriately define sets of conparables, and/or to
excl ude consideration of non-represented conparabl es.”

. Athletic conference menbers are usual&y
equi valent in size and econonic base.

. Three of the districts in dispute are closer in
average adjusted gross incone, than three of the
conpar abl es al ready agreed upon. ™

(v) The District has offered no reason to mmintain the
current set of conparables other than that it is the
set of conparables established in the prior
arbitration.

. The prior Arbitrator found that the unionized
nmenbers of the athletic conference were the then
best conparabl es.

. The Union has established that its proposed
conpar abl es neet the previously used criteria,
as well as providing additional evidence to
support their selection on econom ¢ and
denogr aphi ¢ bases.

(e) It urges consideration of the fact that all of the Union
proposed comparabl es not previously considered, are now
engaged i n bargai ning under Section 111.70 of the Wsconsin
St at ut es.

(2) That the Union's final offer is favored by the settlenent pattern
of the conparables, and should be selected by the Arbitrator

® Citing the following arbitral decisions: Arbitrator Engmann in
Weyauwega- Frenont School District (Educational Support Personnel Association),
Dec. No. 30449-A (7/03); Arbitrator Johnson in Potosi School District, Dec.
No. 19997-A (4/8/03); Arbitrator Kessler in Webster School District, Dec. No.
23333-A (11/15/86); and Arbitrator Kerkman in Washburn School District, Dec.
No. 24278-A (9/9/87).

® Citing the content of Union Exhibit 2-2.

® Citing the content of Union Exhibit 2-8.




(a) The average wages in the conparabl es nore than support
selection of the Union's final offer.* The Union's offer of
2.0% increases in each of the three years is well bel ow the
settlenent pattern of the comparables; coming in dead |ast
is the District's first year offer of 1.5%

(b) The Union's final offer to maintain current health insurance
is also nore in line with the external conparable
settl enents.

(1) The Ai des/ Food Service enployees currently contribute
10% towards the cost of the FED health insurance plan,
which is greater than the 6.8% average contri bution
among the conparabl es. *

(ii) Under the District proposal, an enpl oyee choosing to
remain in the FED plan woul d pay 10% of the PCS pl an
prem um PLUS t he dollar differences between the cost
of the two plans; using projected rates for 2005,
such enpl oyee woul d pay $376.96 for the famly plan
and $177.72 for the single plan.™

(iii) Anobng the conparables, four districts have a FED pl an
only, two have a POS plan with a FED
option, and one has a PGS plan only that
went into effect in July, 2001.*

. Under the Union's offer, the amount of enpl oyee
contribution is actually bel ow that of the
conparabl e districts with FED plans. ™

. Three districts have PCS plans, but only
W nneconne, which adopted the plan on July 1,
2001, and switched to a three-tiered drug card
on July 1, 2003, has dollar anpunts simlar to
Omwo; Wnneconne, however, had 6.0% wage
i ncreases in each year of its 2002-2004
agreement.® The District thus falls short of
of fering an appropriate quid pro quo for its
proposed change in health insurance.

(c) The | ocal settlenment pattern also supports the position of
the Union in these proceedings. The City of Onro bargaining
unit which includes enpl oyees in the Department of Public
Works, Water and Sewer and City Hall, received wage
i ncreases of 3.25%in 2003, $0.57 per hour in 2004, and 2.0%
each year for 2005 and 2006; throughout this period, the
Enpl oyer health insurance contribution remi ned unchanged at

® Citing the contents of Union Exhibits 4-2 & 4-4.

 Citing the contents of Union Exhibit 5-10.

® Citing the content of Union Exhibits 5-24 & 5-25.

“ Citing the content of Union Exhibit 5-9.

® Citing the content of Union Exhibits 5-9, 5-10 & 5-12.

*® Citing the content of Union Exhibits 5-9, 5-10 & 5-12.




105% gf the | owest option under the State health insurance
pl an.

(d) The internal conparables also favor selection of the Union's
final offer.

* Citing the content of Union Exhibits 4-19.



(3)

(1) This bargaining unit, as well as the
Cust odi al / Mai nt enance division and the Secretari al
division are all in arbitration and have identica
proposal s for wage adjustnments and heal th insurance.®

(ii) The Professional Staff have a POS plan with a FED
option, just as proposed by the District in the other
three bargaining units; for these higher paid
enpl oyees, however, the District contributes 95%
toward the famly health prem um?®

(iii) The Admi nistrative Staff enjoys 100% pai d heal th
i nsurance for the FED plan through at |east 2004-
2005.* According to the District the Adm nistrative
Staff will change to the PGS plan, however the
District will contribute 100% of the premium It is
uncl ear why the District has thus created a disparity
within its internal bargaining units, whereby other
enpl oyees will be provided with a much nore pal atabl e
contribution |evel."

The District, as the proponent of change, must establish a
conpel ling need for the change, the reasonabl eness of the proposed
change, and a sufficient quid pro quo for the change.®

(a) No conpelling need for change has been established. In
order to do so, the District would need to establish that it
could not afford maintaining the status quo of the Union's
offer; no such claimhas been nade, however, and the
District is in a fair position in ternms of its financial
st at us.

(b) The Union's offer would pose no threat to the financial
stability of the District, or its ability to provide quality
education to its students.

(1) It is noteworthy that the District's Fund 10 bal ance
figure of $1,599, 318, reflects an increase of 10.52%
over the last three years, the highest anong the
conpar abl es. ®

® ati
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(ii) The District's menbership has increased by an average
of 1.86% over the |last three years, while all other
conpar abl es have experi enced decreasi ng enrol |l nent,
whi ch has a direct inpact upon its revenue.”

(iii) Omwo's revenue per nenber of $10,160 is above that of
the conparabl e average of $9,782." It has also fared
well in the increase to revenue per nenber, which at a
7.82% increase placed it in the mddle of the
conpar abl es.

(iv) The District has not entered any evidence in the
record to denpnstrate that any state-inposed
expenditure or revenue restrictions would prohibit it
fromnmeeting the Union's offer. Accordingly, neither
the greatest weight factor nor ability to pay are in
i ssue in these proceedings.

(c) The District's final offer is conpletely lacking in any quid
pro quo.

(1) In exchange for switching to a POS plan, for exanple,
the W nneconne unit received a 6.0% wage i ncrease for
each year of its 2002-2004 agreement.

(ii) The District proposes a 1.0% wage increase upon
i npl enentation of the health insurance switch, in
conjunction with a three year wage package which is
the | owest anmong the external conparables; it clearly
wants a lot in exchange for very little.

(iii) The ampunt of the annual wage buy-out under the
District's final offer, also does not come close to
nmeeting the additional cost to the enpl oyees who
choose the option of retaining their FED plans. The
District is thus offering I ess than one-fourth of the
addi tional cost of retaining the famly plan, to its
| owest paid group of enployees.®

(iv) The Union, in an effort to retain a val uable benefit,
has proposed a noderate wage i ncrease, but the
District seeks both a | ower cost health insurance
package with decreased benefits for sone, in
conjunction with a noderate wage increase.

(4) The Union's offer is preferred when the convergi ng costs of the
Front End Deductible and the Point of Service plans are
consi der ed.

(a) The stability and scope of the FED plan has provided the
District enployees with a great sense of security over the
years.

(b) A switch to a POS pl an woul d decrease enpl oyee's sense of
security.

“ Citing the content of Union Exhibit 2-2.

® Citing the content of Union Exhibit 2-1

“ CGiting the contents of Union Exhibit 5-24 & 5-25.




(1) Over the last four years, providers reinbursed at
Level 1 of the POS plan have changed three tines.”

(ii) An enployee with a physician in the Aurora Health Care
group may have switched to Affinity Health in 2002, in
order to stay at a Level 1 reinbursenent level; in
2003, the sane enpl oyee would again find himherself
faced with the need to switch when Affinity was no
| onger a Level 1 provider, but Aurora was again a
provi der.

(iii) There is no guarantee that the relationship of the
current providers within the POS plan and the WEA
Trust have stabilized, thus |eaving enployees in a
constant sense of insecurity.

(iv) That A des/Food Service enployees prefer to avoid the
pitfalls of the POS plan and to stay within the tried
and true FED pl an.

(v) The POS plan al so does not |ive up to cost
expectations. The costs of the PCS and the FED pl ans
are converging, naking this argument al nost noot.*

. In 2002, when the District first adopted the PCS
pl an, the cost differential between the two
pl ans was $110.94 for family coverage and $49. 44
for single coverage.

. Three years later, the differential had
decreased to $35.08 for fam |y coverage and
$16. 47 for single coverage.

(vi) The m nuscul e savings referenced above woul d hardly
seem wort hy of the ordeal enployees nmay experience
when switching to new physicians in the POS plan and
then living wwth the erratic relationship between
provi ders and the WEA trust.

In summary and conclusion, it urges exam nation of each party's fina
offer in light of the pertinent facts, the statutory criteria, and an analysis
of the facts supporting the Union's final offer

(1) The Union's conparability pool is the nost reliable in this
di spute, while the District's conparables, which include non-
uni oni zed groups, is inappropriate and nust be rejected.

(2) The District has the ability to pay the difference between the
Union's and the District's final offers; there is no evidence
indicating that the District is in any |level of hardship, and the
record indicates otherw se.

(3) The Ai des and Food Service enpl oyees should not have to accept a
maj or change in health insurance for the paltry quid pro quo
offered by a District with a healthy financial status.

“ Citing the contents of U Post-Hearing Exhibit 2.

® CGiting the content of Union Exhibit 5-26.




On the basis
offer of the
Inits

argunents as

(1)

(2)

(2)

(3)

(4)

(5)

of all of the above, it seeks arbitral adoption of the fina
Union in these proceedi ngs.

reply brief the Union reenphasized and expanded upon its origina
sunmari zed bel ow.

It reiterated its position that the District's arguments
concerning the identity of the intraindustry conparabl es were
unpersuasive, principally urging as follows: that its proposed

i ntrai ndustry conparables were actually supported by the
underlying rationale in Arbitrator Dichter's decision; that
arbitral decisions cited by the District are distinguishable from
the dispute at hand; that a recent arbitral decision supports the
position of the Union relative to the practice of considering
athletic conference nenbership to define the primary intraindustry
conparables; and it enphasized its earlier argunments relating to
arbitral utilization of represented and non-represented units as
primary intraindustry conparabl es.

It submtted that the District's argunent in support of follow ng
the internal comparables was flawed, principally urging as
follows: that the District's arguments relating to the Menorandum
of Understandi ng contained in Appendi x B of parties 2001-2003
agreenment are flawed; that the District has not shown that having
differing insurance plans for different enployee units creates an
undue hardship for it; that various arbitral decisions cited by
the District in support of the alleged need for such interna
uniformty are distinguishable; and, that agreeing to a 95%

prem um contribution for one unit, providing a 100% contri bution
in another, and proposing a 90% contribution in these proceedi ngs
detracts fromits argunent for uniformty.

It argued that the District's estinmated heal th insurance costs
were no |onger accurate, thus "illegitinmatizing" the data, and
principally urging as follows: that the additional cost of the
Union's offer over the three year term of the agreement should
thus be adjusted to $8,145.00; and that if the data relating to
heal th i nsurance are not recal cul ated, the District's argunent
relating thereto rmust be rejected.

It enmphasized its argunments that the conparability criterion
supports selection of its final offer, principally urging as
follows: that no change in wage ranking occurred due to the 1/2
of one percent difference between the wage components of the two
final offers; and, accordingly, that the Union's offer should be
sel ected sinply on the basis of the District's apparent failure to
of fer a sufficient quid pro quo.

It expanded upon its argunments that the cost-of-living criterion
supported selection of its final offer, principally urging as
follows: that cost of living determ nations should be based upon
consi deration of the wage increases rather than upon the total of
t he package; and that the nost recent CPl data shows increases of
3.6%to 3. 7% over the past twelve nonths, well above the 2% wage
adj ustments proposed by the parties.

It argued that the overall conpensation criterion does not support
the final offer of the Enployer, principally urging as foll ows:
that the District's argunents based upon total package costs are
not applicable to the application of this criterion; and, even if
such costs did relate to the application of this criterion, their



consi derati on would support the final offer of the Union in these
pr oceedi ngs.

(6) It suggested that the District's insurance proposal did not offer
a fundanental solution to the rising costs of health insurance,
principally urging as follows: that the District's proposed
change does not offer a fundanental, long-lasting solution to the
rising health insurance costs; and that no evidence has been
presented denmonstrating that the inplenmentation of the District
proposed change in the teacher's bargaining unit in 2002, had
resulted in cost savings.

On the above described bases and those covered in its initial brief, the
Union reiterates its request for arbitral adoption of its final offer in these
pr oceedi ngs.

FI NDI NGS AND CONCLUSI ONS

It isinitially enphasized that the parties differ on only two inpasse
items, first, the Enpl oyer proposed nodification of the enployee health
i nsurance program and, second, their respective wage increase proposals
applicable during the renewal |abor agreenent. In arguing their cases they
principally differ relative to the conposition of the primary intraindustry
conpar abl es,” whether the District had established the normal prerequisites
for its proposed nodification of the status quo ante, the application of the
statutory conparison criteria, the interests and welfare of the public
criterion, the cost of living criterion, the overall conpensation criterion
and the bargaining history criterion.” Al of these considerations will be
addressed by the undersigned prior to reaching a decision and rendering an
award in these proceedings.

The Conposition of the Primary Intrai ndustry Conparabl es

Interest arbitrators are extensions of the contract negotiations
process, and their nornmal goal is to attenpt, to the extent possible, to put

parties into the sane position they m ght have reached at the bargaining
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VWil e the intraindustry conpari sons term nol ogy obviously derives
fromits long use in the private sector, the sanme underlying principles of
conparison are used in public sector interest inmpasses; in such applications,
the so-called intraindustry conparison groups nornmally consist of other
simlar units of enpl oyees enpl oyed by conparabl e governnental units.

* Wi le the bargaining history criterion and the nornmal prerequisites
for arbitral handling of proposed changes in the status quo ante are not
specifically addressed in the statutory arbitral criteria, they fall wel
within the scope of Section 111.70(4)(cm (7r)(j) of the Wsconsin Statutes.




table. In seeking to achieve this goal, it has been wi dely and generally
recogni zed by arbitrators that the conparison criteria are the nost frequently
cited, the nost inportant, and the npbst persuasive of the various arbitra
criteria, and that the npst persuasive of these is typically the so-called

i ntraindustry conparison criterion, which normally takes precedence when it
cones into conflict with other arbitral criteria. These considerations are
wel | described, as follows, in the still highly respected and authoritative
book by the late Irving Bernstein

"Conparisons are preeminent in wage determ nation because all parties at
interest derive benefit fromthem To the worker they pernmit a decision
on the adequacy of his income. He feels no discrimnation if he stays
abreast of other workers in his industry, his locality, his

nei ghborhood. They are vital to the Union because they provide gui dance
to its officials upon what nust be insisted upon and a yardstick for
nmeasuring their bargaining skill...Arbitrators benefit no |l ess from
conpari sons. They have the appeal of precedent...and awards, based
thereon are apt to satisfy the normal expectations of the parties and to
appear just to the public.

* k *x k* %

a. I ntrai ndustry Conparisons. The intraindustry conparison is nore
conmmonly cited than any other form of conparisons, or, for that matter,
any other criterion. Mdst inportant, the weight that it receives is
clearly preeminent; it leads by a wide margin in the first rankings of
arbitrators. Hence there is no risk in concluding that it is of

par amount i nportance anong the wage-determ ning standards.

* *x * % %

A corollary of the preem nence of the intraindustry conparison is
the superior weight it wins when found in conflict with another standard
of wage determi nation. The bal anci ng of opposing factors, of course, is
central in the arbitration function, and nobst commonly arises in the
present context over an enpl oyer argunent of financial adversity."™
The application of the intraindustry conparison criterion in the case at

hand is conplicated by the disagreenment of the parties relative to the
conposition of the primary intraindustry conparables, with each arguing the
significance of the parties' only prior interest arbitration covering the sane
bar gai ni ng unit.®

(1) The District urges arbitral utilization in these proceedi ngs of
the sane primary intraindustry conpari sons determned to be

°** See Bernstein, Irving, The Arbitration of Wages, University of
California Press (Berkeley and Los Angel es), 1954, pg. 54, 56, and 57.
(footnotes omtted)

® See the decision of Arbitrator Frederic R Dichter in School District
of Onro -and- Omwo Ai des/Food Service Association, WEAC NEA, Decision No.
29313-A. (Cctober 3, 1998)




applicable in the previous arbitration, i.e., the organized
districts of Berlin - aides, Waupaca - aides, Wautonma and

W nneconne, and the non-organized districts of Berlin - food
service, Hortonville, Little Chute, Ri pon, and Waupaca - food
service. It urges that the Union is proposing a whole new set of
conpar abl es wi thout justification, which, if accepted, would | ead
to disastrous results, and it notes significant arbitral rejection
of attenpts by either party to thus nmani pul ate conpar abl es.

(2) The Association Urges that the primary intrai ndustry comnparabl es
shoul d i nclude only districts with unionized support staff
personnel: first, the districts of Horicon, North Fond du Lac,
Waupun, Waut ona and W nneconne, which have organi zed food service
enpl oyees; and, second, the districts of Berlin, Horicon, North
Fond du Lac, Waupaca, Waupun, Wautonma and W nneconne, which have
organi zed teacher aide staffs.

(a) It notes the followi ng excerpt fromArbitrator Dichter's
prior decision and award, which referred to districts in the
then East Central Athletic Conference.

The problemthat now faces this arbitrator is that there are
only three conparables on the list. As
Arbitrator Hafenbecker stated in School District of Bruce,
"To use only the Union (sic) three unionized
conparables...wuld be too limted.' | agree. Therefore
shall follow the | ead of Arbitrator Rice and consider the
Unionized list as a list of primary conparables. The |ist
of non-unionized districts shall be considered, but given
| ess weight than the primary list."*

(b) It notes that while Hortonville and Little Chute were
previously nmenbers of the East Central Conference, they are
not menmbers of the re-organized East Central Flyway
Conference, and further submits that the | arger current
nunber of districts obviates the need to include non-
organi zed districts anong the prinary conparabl es.

(c) It urges that linmting its proposed conparables to union
organi zed nenbers of the same athletic conference, is both
consistent with the decision in the prior interest
arbitration, and with the decisions of various other
W sconsin interest arbitrators.

The District is quite correct in noting arbitral reluctance to nodify
i ntrai ndustry conparables previously relied upon by parties in their past
contract negotiations, including those established in previous interest
arbitration proceedings. Wile persuasive bases may arise for changes in the
conposition of such primary external conparables, such changes should at the
very |least be prelimnarily discussed in face-to-face negotiati ons between the
parties, rather than initially presented for arbitral determ nation. The

degree of arbitral reluctance to nodify intraindustry conpari son groups

* Ibid, at page 22.



previously established and used by parties, is described in the follow ng
addi ti onal excerpts from Bernstein's book

"This, once again, suggests the force of wage history.
Arbitrators are normally under pressure to conply with a standard of
conpari son evol ved by the parties and practiced for years in the face of
an effort to renove or create a differential. ... '\Were there is, as
here, a long history of area rate equalization, only the nost conpelling
reasons can justify a departure fromthe practice.

* k *x k* %

The last of the factors related to the worker is wage history.

Judged by the behavior of arbitrators, it is the nost significant
consideration in admnistering the intraindustry conparison, since the
past wage relationship is comonly used to test the validity of other
qualifications. The logic of this position is clear: the ultimte
purpose of the arbitrator is to fix wages, not to define the industry,
change the method of wage paynment, and so on. |f he discovers that the
parties have historically based wage changes on just this kind of
conparison, there is virtually nothing to dissuade himfrom doing so
again..."®

The above principles were also briefly addressed, as follows, in the

aut horitative book originally authored by El kouri and El kouri

"A. Prevailing Practice

* *x * % %

In many cases, strong reason exists for using the prevailing

practice of the sane class of enployers within the locality or area for

t he conparison. Indeed, 'precedent' may be accorded arbitral stare

decisis treatnment and found to be the determ native factor in the

sel ection of an appropriate conparability group."®

In applying the above described principles to the case at hand, the
Arbitrator notes that neither party to a dispute can nornmally expect to
convince an interest neutral that the intraindustry conparabl es previously
used by them shoul d be abandoned or mninmzed nmerely on the basis of one
party's preference for an alternative set of conparisons, which it sinmply
feels m ght nore persuasively support its final offer. Wiile it may be
appropriate, in unusual cases, for an arbitrator to adopt different
i ntraindustry conparisons than those historically used by the parties, the
proponent of change nust nornmally produce extrenely persuasive evidence and

argunent to justify such a change!

* See The Arbitration of Wages, pages 63, 66. (footnotes omnitted)

* See Ruben, Allan Mles, Editor in Chief, Elkouri & Elkouri HOW
ARBI TRATI ON WORKS, Bureau of National Affairs, Sixth Edition - 2003, pages
1407-1408. (footnotes onitted)




(1) If parties nutually or individually disagree with arbitrally
identified primary conparables, they can thereafter either
nmutual ly sel ect and utilize another group of intraindustry
conpar abl es, or may at | east enter into negotiations in an attenpt
to agree on an alternative set of such conparables.

(2) Sone arbitrators, if they feel that the choice of conparables
before themare not fully appropriate for future use by the
parties will identify intraindustry conparables solely for use in
the single case before them

(3) Apart fromthe above situations, and even if arbitrators feel that
a nodified set of intraindustry conparables woul d be an
i mprovenent over what the parties have utilized in the past, they
have no basis for directing the parties to change such conparabl es
in the absence of the requisite extrenely persuasive and highly
unusual evidence to support such action

The above described principles were previously applied by the
undersigned in a context where a school district had proposed arbitra
nodi fication of a very unusual past practice of the parties, pursuant to which
they had historically based their past salary adjustnents solely on those
adopted in the Madi son School District; the District had proposed sel ection
of its final salary offer based upon conparison with menber districts inits
athletic conference, while the Union had urged arbitral selection of its fina
sal ary of fer based upon continued conparison with the Madi son School District.
VWiile the athletic conference based intraindustry conpari sons urged by the
district were both logical, typical and workable, the undersigned opi ned as
fol | ows:

"What of the District's position that it should not be required to
consider in its negotiations, the patterns established in the Mdison
District, and that the quite conmon practice of utilizing athletic
conf erence compari sons should be endorsed by the Arbitrator? It may
very well be found appropriate in isolated cases for an arbitrator to
adopt different intraindustry conparisons than those historically used
by the parties, but the proponent of change nust produce very persuasive
evi dence and argunent to justify such a change! Neither party to a
di spute can nornmally expect to convince an interest neutral that the
hi storical intraindustry conparison(s) previously used by the parti es,
shoul d be abandoned or minimzed on the basis of one party's subjective
preference for an alternative set of conparisons, which it feels night
nore persuasively support its final offer

Wt hout bel aboring the point further, the Arbitrator finds nothing
in the record to persuasively support the conclusion that the Badger
Athl etic Conference school districts should be utilized as the principa
i ntraindustry conparison group for the Monona Grove District, rather
than the Madi son and Monona Grove conpari sons which have been
extensively used by the parties in the past."”

* See the decision of the undersigned in Mnona G ove School District -
and- Monona Grove Education Association, Case 42, No. 39312, | NT/ARB-4538
pages 16-17 (July 23, 1988).




In the case at hand the parties' 1998 interest arbitration decision and
award were not arbitrally linmted in its intended scope, the parties
apparently utilized the conparabl es established therein in their subsequent
contract renewal negotiations, there is nothing in the record to indicate that
the conposition of these primary intraindustry conparabl es had been the
product of face-to-face negotiations between the parties prior to these
proceedi ngs, and the evidence and arguments advanced by the Association fal
consi derably short of the requisite very persuasive evidence necessary to
justify arbitral nodification of the primary intraindustry conparabl es
utilized by the parties in the past. While they may very well decide to
jointly address and nodify this situation in their future negotiations, no
proper basis exists for its nodification by the undersigned in these
pr oceedi ngs.

On the above bases, the primary intraindustry conparables in these
proceedings will continue to consist of the organized districts of Berlin -
ai des, \Waupaca - ai des, Wautoma and W nneconne, and the non-organi zed
districts of Berlin - food service, Hortonville, Little Chute, R pon and
Waupaca - food service, which conparables were established and foll owed by the
parties since their 1998 interest arbitration.

The Normal Prerequisites for Adopting Proposed
Modi fications of the Status Quo Ante

The requirenent for a so-called quid pro quo in certain situations, with
particul ar reference to those involving enployer proposed changes in the
health care, was recently described by the undersigned as follows:

"I'f an enpl oyer, for exanple, has proposed elinination or
reduction of a previously negotiated benefit, its arbitral approval is
general ly conditioned upon three determ native prerequisites: first,
that a significant and unantici pated probl emexists; second, that the
proposed change reasonably addresses the underlying problem and,
third, that the proposed change is normally, but not always, accomnpanied
by an otherw se appropriate quid pro quo.

In addressing the disagreenent of the parties relative to the
presence of an adequate quid pro quo in the case at hand, the
under si gned notes recognition by certain Wsconsin interest arbitrators,
i ncl udi ng the undersigned, that sone types of proposed changes in the
status quo ante directed toward the resolution of nutual problens, may
require either none or a substantially reduced quid pro quo.



(1)

(2)

A reduced quid pro quo has been required by the undersigned,
as follows, in sone situations involving nedical insurance
prem um shari ng

"What next of the disagreenent of the parties relative
to the sufficiency of the Enpl oyer proposed quid pro quos?
In this connection, it is noted that certain |ong term and
unanti ci pated changes in the underlying character of
previously negotiated practices or benefits may constitute
significant mutual problenms of the parties which do not
require traditional levels of quid pro quos to justify
change. In the case at hand, the spiraling costs of
providing health care insurance for its current enployees is
a mutual problemfor the Enployer and the Association, and
the trend has been ongoi ng, foreseeable, anticipated, and
open to bargaining by the parties during their periodic
contract renewal negotiations. In light of the nutuality of
t he underlying problem the requisite quid pro quo would
normal |y be sonewhat | ess than would be required to justify
atraditional arms length proposal to elinmnate or to nodify
negoti ated benefits or advantageous contract |anguage.'
[Citing decisions of the undersigned in Village of Fox
Point, Dec. No. 30337-A (11/7/02) pp. 21-22, and in Mllen
School District, Dec. No. 30408-A (3/21/02), pp. 39-40.]

A situation where no quid pro quo was required, arose in
connection with a proposed future reduction in the period
wi thin which a school district would continue to pay ful
heal th insurance premuns for early retirees:

"What, however, of the situation where the costs and/or
t he substance of a |long standing policy or benefit have
substantially changed over an extended period of time, to
the extent that they no |longer reflect the conditions
present at their inception? Just as conventionally
negoti ated | abor agreements nust evol ve and change in
response to changi ng external circunstances which are of
mut ual concern, Wsconsin interest arbitrators nust address
simlar considerations pursuant to the requirenents of
Section 111.70(4)(cm (7)(j) of the Wsconsin Statutes; in
such circunstances, the proponent of change nust establish
that a significant and unantici pated probl em exi sts and that
t he proposed change reasonably addresses the problem but it
is difficult to conclude that a bargaining quid pro quo
shoul d be required to correct a nutual problem which was
neither anticipated nor previously bargai ned about by the
parties.

The parties agreed upon the ten year maxi mum period of
Enpl oyer payment of unreduced health care premuns for early
retirees in the late 1970s, but the neteoric escalation in
the cost of health insurance since that time has exceeded
al | reasonabl e expectations, and the i medi ate prospect for
future escalation is also significantly higher than could
have been anticipated by either party sonme twel ve or
thirteen years ago. |In short, the situation represents a
significant mutual problem and it is clearly
di stingui shable froma situati on where one party is nerely
attenpting to change a recently bargained for and/or a
stable policy or benefit for its own purposes.'
[Cting the decision of the undersigned in Al gona Schoo
District, Case 18, No. 46716, |NT/ARB-6278 (11/19/92),

pg. 25.]




(3) Two deci sions in which enployer proposed nedi cal insurance
changes were determined to require an appropriate quid pro
quo, indicated in part as follows:

"In applying the above described principles to the
situation at hand, it nust be recognized that while there
have been continuing increases in the cost of nedica
i nsurance since the parties earlier negotiations, this trend
was ongoi ng, foreseeabl e, anticipated and bargai ned upon by
the parties in reaching the predecessor agreenent covering
January 1, 1998 through Decenber 31, 2000; indeed, the
letter of agreenent and the nedical insurance reopener
cl auses were the quid pro quos for the nedical insurance
changes then agreed upon by the parties, which the Enpl oyer
is now seeking to elimnate. Wile it is entirely proper
for the Enployer to have continued to pursue this goal in
t hese proceedings, the record falls far short of
establishing that its current final offer falls within the
category of proposals which need not be acconpani ed by
appropriate quid pro quos.'

[Cting the decisions of the undersigned in Town of Beloit,
Dec. Nos. 30219-A and 30220-A (4/25/02), pp. 13-14.1"%

In applying the above described principles, which are equally applicable
to the case at hand, the following factors are quite clear: first, those in
t he bargai ning unit have enjoyed excellent, enployer paid health insurance for
an extended period of years; second, the current and projected costs of such
heal th i nsurance have escal ated far in excess of what m ght have been
originally anticipated by the parties, thus creating the requisite very
significant and unanticipated problem® third, the Enployer proposed changes
reasonably address the underlying problem and, fourth, the nature and
mutual ity of the underlying problem as described above, bring the proposed
change well within the category of proposed unilateral changes which require

either a significantly reduced quid pro quo or none at all

* See the decision of the undersigned in City of Marinette (Police
Patrol men and Sergeants), Dec. No. 30872-A (11/27/04), pages 15-18.

* Despite Union arguments to the contrary, a conpelling need for change

in the status quo need not be predicated upon the inability of an enployer to
continue to pay the costs of continuation of the status quo. |In other words,
t he escal ating costs of enployee health insurance premiuns is wdely

recogni zed as a very significant problem and there is no requirenent

precl udi ng an enpl oyer fromrecogni zing the exi stence of and reasonably
addressing such a problembefore it is bereft of the financial ability to
continue to pay such prem umns.



On the above descri bed bases the undersi gned has concl uded that the
Enpl oyer proposed heal th i nsurance changes nmeet the normal prerequisites
justifying such proposed changes, and that its proposed additional one percent
wage increase as a quid pro quo for such changes is at |east adequate.®

The Application of the Conparison Criteria

In conparing the wage increase and group insurance conponents of the
final offers of the parties with the above identified intraindustry
conpar abl es, the followi ng considerations are naterial and rel evant.

(1) The Aide 1 classification wage conparisons with the intraindustry
conpar abl es are as foll ows.

(a) The Union's final offer is .05¢ to .06¢ per hour higher than
that of the District in various steps over the three year
term of the renewal agreenent.

(b) Both parties' final offers are somewhat bel ow t he average
m nimum for the classification, and somewhat above both the
average maxi mum and t he average maxi numwith |ongevity, for
the first two years of the renewal agreenent, and, in the
absence of comparables for the third year of the agreenent,
their offers are .04¢ or .05¢ per hour apart.

(2) The Speci al Education Aide Cassification wage conparisons with
the intraindustry comparables are as foll ows:

(a) The Union's final offer is .05¢ to .06¢ per hour higher than
that of the District in various steps over the three year
termof the renewal agreemnent.

(b) Both parties' final offers are somewhat bel ow t he average
m nimum for the classification, and somewhat above both the
average maxi mum and t he average maxi mumwi th |ongevity for
the first two years of the renewal agreenent, and, in the
absence of comparables for the third year of the agreenent,
their offers are .05¢ or .06¢ per hour apart.

(3) The Head Cook C assification wage conpar|sons with the
i ntraindustry conparables are as foll ows:

(a) The Union's final offer is .04¢ to .07¢ per hour higher than
that of the District in various steps over the three year
term of the renewal agreenent.

* As described in the final offer selection process, below, when fina
offers differ significantly the adequacy of a quid pro quo in Wsconsin's
interest arbitration process, can differ quite significantly from what ni ght
have been achi eved at the bargaining table.

° See the contents of Enployer Exhibit 27, page 1

' See the contents of Enployer Exhibit 27, page 2.

’ See the contents of Enployer Exhibit 27, page 3.




(b) Both parties' final offers are somewhat bel ow t he average
m ni mum for the classification, and sonmewhat above both the
average maxi mum and t he average maxi numwith |ongevity for
the first two years of the renewal agreenent, and, in the
absence of conparables for the third year of the agreenent,
their offers are .05¢ or .06¢ per hour apart.

(4) The Assistant Cook C assification wage conpar|sons with the
i ntraindustry conparables are as foll ows:

(a) The Union's final offer is .04¢ to .06¢ per hour higher than
that of the District in various steps over the three year
termof the renewal agreenent.

(b) Both parties' final offers are somewhat bel ow t he average
m ni mum for the classification, and sonmewhat above both the
average maxi mum and t he average maxi mumwith |ongevity for
the first two years of the renewal agreenent, and, in the
absence of conparables for the third year of the agreenent,
their offers are .04¢ or .06¢ per hour apart.

(5) The Server C assification wage conparisons with the intraindustry
conpar abl es are as foll ows:

(a) The Union's final offer is .03¢ to .05¢ per hour higher than
that of the District in various steps over the three year
termof the renewal agreenent.

(b) Both parties' final offers are somewhat bel ow t he average
m ni mum for the classification, and sonmewhat above both the
average nmaxi mum and t he average maxi numwith |ongevity for
the first two years of the renewal agreenent, and, in the
absence of conparables for the third year of the agreenent,
their offers are .04¢ or .05¢ per hour apart.

(6) The above figures included both organi zed and unorgani zed nmenbers
of the primary intraindustry conparables due to the fact that only
Waut oma and W nneconne, of the organized districts, had
settlenents, and only in 2003-2004 and 2004-2005; while the
l[imted available information thus limted its melght in these
proceedi ngs, the following data is material and rel evant.

(a) At the Aide 1 classification |evel, Onro and W nneconne
historically ranked first or second, with Wautona, Berlin
and Waupaca ranking third to fifth; in 2003-2004 and 2004-
2005 Omo and W nneconne continued to rank first or second,
and Wautoma third.®

° See the contents of Enployer Exhibit 27, page 4.

* See the contents of Enployer Exhibit 27, page 5.

® The summarized rankings for 2003-2004 and 2004-2005 are the same under
either of the final offers in these proceedi ngs.

° See the contents of Enployer Exhibit 27, page 1




(7)

(8)

(b) At the Special Education Aide classification level, Onro had
historically ranked first, Wnneconne second, w th \Wautoma,
Waupaca and Berlin ranking third to fifth; in 2003-2004 and
230482805' W nneconne ranked first, Onro second, and \Waut ona
thira.

(c) At the Head Cook classification |level, Omro and W nneconne
had historically ranked first or second, wi th \Wautoma and
Waupaca ranking third or fourth; in 2003-2004 and 2004-
2005, Onro and W nneconne continued to rank first or second,
and Wautoma third.®

(d) At the Assistant Cook classification |evel, Wnneconne had
historically ranked first, Omwo second, Wautoma third and
Waupaca fourth; in 2003-2004 and 2004-2005, W nneconne
ranked first, Omwo second, and Wautoma third.*

(e) At the Server classification level, Onro historically ranked
fourth at the minimumand first at the maxi mumlevels; in
2003- 2004 and 2004- 2005, W nneconne ranked first, Wautoma
second and Omro third at the mnimuns, and Onro first,
Waut oma second and W nneconne third at the maxi mums.”

As urged by the District, when the one percent additional wage

i ncrease contained in the Enployer's final offer as a so-called
quid pro quo for the health insurance component of its final offer
is factored into the above figures, it also sonewhat additionally
favors sel ection of the wage conponent of its final offer.”

The health care conponent of the Enmployer's final offer proposes
continued paynent of the 90% of the family plan and 100% of the
singl e plan, pegged, however, to the proposed, |ower cost Point-
of -Service (PQOS) plan; enployees who elect to renmain in the
Managed Care Plan (MCP), would thus pay the cost differential
Both its health insurance prem umcontribution [evel and its
proposed three tiered drug co-pay proposal are conpetitive with
the practices of the primary intraindustry conparables.”

To the extent described above, arbitral consideration of the

i ntraindustry conparison criterion favors selection of the final offer of the

District.
Wi | e

the intraindustry conparison criterion is normally the nost

i mportant arbitral criterion, in certain types of inpasses enployers have very

" See

*® See

69

See

" See

™ The

the contents of Enployer Exhibit 27, page 2.

the contents of Enployer Exhibit 27, page 3.

the contents of Enployer Exhibit 27, page 4.

the contents of Enployer Exhibit 27, page 5.

District's final offer would provide for a 6.5%1ift in wage rates

over the termof the agreenment as conpared with the 6.0%Iift proposed by the
Uni on, despite timng differences in the inplenmentation of the individual wage

i ncr eases.

? See

the content of Enployer Exhibit 27, pages 6-7.




significant and justified interests in internal uniformty, in which cases the
i nternal conparison criterion may be entitled to enhanced weight. This is
frequently the case in such non-wage areas as operating and working schedul es,
paid or unpaid | eaves of absence, vacation eligibility and scheduling, the
nunbers and identity of paid holidays, and, perhaps nost inportantly, in group
i nsurance i npasses, where the obvious inportance of consistency justifies
i nternal conparisons being accorded very significant weight in the final offer
sel ection process.

VWhen the internal conparison criterion is applied in the case at hand,
it clearly favors the position of the District, in that the teachers
bargai ning unit of 94 enpl oyees accepted the Enmpl oyer proposed insurance

change as of January 2, 2002, and, effective January 1, 2005, it was adopted

for its administrators and non-represented enpl oyees, ten in nunber, which
together with the teachers, conprise 65% of its enployees. Three smaller
bargai ning units, representing a total of 55 enployees or 35% of the work
force are at arbitration, including the case at hand, and in each case the
Enpl oyer has nade the sanme insurance proposal

On the above descri bed bases the undersi gned has determ ned that the
i nternal conparison criterion clearly favors selection of the insurance
conponent of the final offer of the District in these proceedi ngs.

The Interest and Welfare of the Public Criterion
and the Ability to Pay Criteria

VWiile it is quite clear that qualified, effective and properly
conpensat ed public enpl oyees serve the interest and welfare of the public, the
qualifications and perfornmance of those in the bargai ning unit have not been
chal | enged, and only issues relating to their wage |evels and their health
i nsurance are before the undersigned in these proceedi ngs. Under such
circunstances, this criterion is normally entitled to either significant or
determ native weight in the final offer selection process, only in the event
of inpaired ability or inability to pay, neither of which is present in the
case at hand. Accordingly, the interest and welfare of the public and the
ability to pay criteria cannot be assigned significant weight in the fina

of fer sel ection process.



The Cost-of-Living Criterion

The weight nornmally placed upon this criterion varies greatly with
econom ¢ conditions and the differences in the final offers of the parties.
Its application typically requires arbitral consideration of the increase in
the cost-of-living within an appropriate period, and arbitral determ nation of
whet her such increase favors selection of the final offer of either party. |If
two final offers are identical or substantially equival ent, the application of
this criterion cannot be assigned significant weight in the final offer
sel ection process.

In light of the simlarity in size and cost inpact of the wage increase
conponents of the two final offers, the undersigned has determned that this
criterion is not entitled to significant weight in the final offer selection
process in these proceedings.

The Overall Conpensation Criterion

In this area the Arbitrator is directed to consider "The overal
conpensation presently received by enployees, including direct wage
conpensati on, vacation, holiday and excused tine, insurance and pension
nedi cal and hospitalization benefits, the continuity and stability of
enpl oyment, and all other benefits received." As discussed by the undersigned
in various prior interest arbitration proceedings, this criterion may be used
toinitially justify or to nmaintain differential wages or benefits, in the
event, for exanple, that the parties' negotiations history reflects negoti ated
trade-offs anmong benefits and/or between benefits and wages; it normally has
little to do, however, with the application of general wage increases
thereafter, which principle is well described in the foll owi ng additiona
excerpt from Bernstein's book

"...Such 'fringes' as vacations, holiday, and wel fare plans nmay vary

among firms in the same industry and thereby conplicate the wage
conparison. This question, too, is treated bel ow

* *x * % %

...In the Reading Street Railway case, for exanple, the conpany
argued strenuously that its fringes were superior to those on conparable
properties and should be credited agai nst wage rates.

Arbitrators have had little difficulty in establishing a rule to
cover this point. They hold that features of the work, though
appropriate for fixing differentials between jobs, should not influence



a general wage noverment. As a consequence, in across-the-board wage
cases, they have ignored clainms that tractor-trailer drivers were
entitled to a premumfor physical strain; that fringe benefits should
be charged of f agai nst wage rates; that offensive odors in a fish-
reduction plant nmerited a differential; that weight should be given the
fact that enployees of a utility, generally speaking, were nore skilled
than workers in the conmunity at large; that merit and experience
deserved special recognition; and that regularity of enploynment should
bar an otherwi se justified increase..

The theory behind this rule is that the parties accounted for
these factors in their past collective bargaining over rates."”

Since the overall conpensation criterion cannot excuse arbitra
di sregard of an otherwi se justified | evel of wages or an otherw se justified
| evel of benefits, this criterion cannot be assigned significant weight in the
final offer selection process in these proceedings.

The Bargaining History Criterion

The application of this criterion which, as noted earlier, clearly falls

within the scope of Section 111.70(4)(cm (7r)j. of the statute, is not

i ndependently applied; to the contrary, it is normally considered and applied
in conjunction with application of other, nmore specifically described arbitra
criteria. Bargaining history considerations were discussed and applied in
conjunction with the application of other criteria, as described earlier, and,
except to the extent so indicated, this criterion cannot al one be assigned
significant additional weight in the final offer selection process in these

pr oceedi ngs.

Summary of Prelimnary Concl usions

As addressed in nore significant detail above, the Arbitrator has
reached the followi ng summari zed, principal prelimnary concl usions.

(1) The parties differ on only two inpasse itens, first, the Enployer
proposed nodi fication of the enpl oyee health insurance program
and, second, their respective wage increase proposals applicable
during the termof the renewal |abor agreenent.

(2) In arguing their cases, the parties principally differ relative to
the conposition of the primary intraindustry conparabl es, whet her
the District had established the normal prerequisites for its
proposed nodi fication of the status quo ante, the application of
the statutory conparison criteria, the interests and wel fare of
the public criterion, the cost of living criterion, the overal
conpensation criterion, and the bargaining history criterion, al
of which were separately addressed above.

” See The Arbitration of Wages, pages 65-66 and 90. (footnotes onitted)




(3)

(4)

(5)

(6)

(7)

(8)

(9)

In connection with the conposition of the primary intraindustry
conpar abl es the undersi gned has determined that it will continue
to consist of the organized districts of Berlin-aides, Waupaca-

ai des, Waut ona and W nneconne, and the non-organized districts of
Berlin-food service, Hortonville, Little Chute, R pon and Waupaca
-food service, which conparables were established and had been
followed by the parties since their 1998 interest arbitration

In connection with the normal prerequisites for adopting
proposednodi fications of the status quo ante, the undersigned
determ ned that the Enpl oyer proposed health insurance changes
nmeet the normal prerequisites justifying such proposed changes,
and that its proposed additional one percent wage i ncrease as a
quid pro quo for such changes is both reasonabl e and sufficient.

In applying the statutory conparison criteria, the undersigned
determ ned as follows:

(a) To the extent described earlier, arbitral consideration of
the intraindustry comparison criterion favors sel ection of
the final offer of the District.

(b) To the extent described earlier, arbitral consideration of
the internal conparison criterion favors selection of the
final offer of the district.

The interests and welfare of the public and ability to pay
criterion cannot be assigned significant or determ native wei ght
in the final offer selection process in these proceedings.

The cost-of-living criterion cannot be assigned significant weight
in the final offer selection process in these proceedings.

The overall conpensation criterion cannot be assigned significant
weight in the final offer selection process in these proceedings.

The bargaining history criterion is normally applied in
conjunction with application of various other arbitral criteria,
and cannot al one be assigned significant weight in the final offer
sel ection process in these proceedi ngs.

Sel ection of Final Ofer

Pri or

to selecting the final offer in these proceedi ngs, the undersigned

will offer a few prelimnary observations relating to Wsconsin's final offer

arbitral se

pr oceedi ngs.

(1)

ection process, and the parties' bargaining history in these

Inlimting an interest arbitrator to the selection of the fina

of fer of either party in toto, the Wsconsin Legislature intended
to encourage parties' negotiations to nove as close as possible to
the position they m ght have reached at the bargaining table, if

t hey had been able to do so.

(a) If one party refrains fromrealistically bargaining on an
itemor items, it runs the risk of arbitral selection of the
other party's final offer which may be bel ow, above, or
significantly different fromwhat m ght have been the end
product of real prelimnary bargaining foll owed by interest
arbitration. This is not only true of nandatory itens of
bar gai ni ng, under the law, but also true, froma practica



st andpoi nt, when dealing with peripheral but inportant itens
such as identification of primary intraindustry conparabl es.

(b) If both parties remain significantly apart from one anot her
and fromthe position(s) they mght realistically have
reached at the bargaining table, they run the risk inherent
in an arbitrator being forced to choose between two fina
of fers, neither of which approximtes the position they
nm ght reasonably have reached at the bargaining table.

(2) In exam ning the bargaining history of the parties in light of the
above consi derations, the undersigned is struck by the apparent
| ack of significant prelimnary bargaining on two itens of
significant inmportance: first, the conmposition of the prinmary
i ntrai ndustry conparabl es, as addressed and determ ned above;
and, second, the specific terms of the Enployer proposed changes
i n enmpl oyee health i nsurance.

(a) In connection with arbitral determ nation of the conposition
of the primary intraindustry comnparables in these
proceedi ngs, the undersigned was faced with the follow ng
consi derati ons.

(1) The intraindustry comnparabl es established in
Arbitrator Dichter's 1998 decision and award, were at
| east tacitly accepted and used in the parties
2001- 2003 contract renewal negoti ations.

(ii) The Enpl oyer proposed continued use of the sane
conpar abl es in these proceedi ngs, and the Union
proposed a new set of conparables, based significantly
upon the fact that all six are organized and are now
nmenbers of the East Central Flyway Athletic
Conf er ence.

(iii) By way of contrast with its position in these
proceedi ngs, the Union in 1998 had decried the use of
an athletic conference in determ ning intraindustry
conpar abl es, and had then proposed that the
W nneconne, Waupaca, Wautoma and Weyauwega- Fr eenont
di stricts should conprise the primary intraindustry
conpar ables, the latter of which was not then a menber
of the East Central Athletic Conference, is not now a
menber of the East Central Flyway Athletic Conference,
and was not proposed as a conparable by in these
proceedi ngs. "

(iv) Wile the undersigned believes the parties could
nmutual Iy have identified a broader group of
i ntraindustry conparables for their ongoi ng and
continued use, no proper basis has been established
for the undersigned to do so, in derogation of their
apparent continued use of the 1998 conparabl es unti
t he Uni on proposed changes during these proceedi ngs.

(b) In connection with the Enpl oyer proposed changes in health
i nsurance, it is clear that the Union has taken a "stand pat
position" and resisted any changes.

" See the contents of Union Exhibits 1-5, page 21, and Union Exhibits 1-
9 and 1-10.




(1) VWhile it argues in its brief a lack of interna
consistency in the District having agreed to an
enpl oyer contribution level of 95%in the teacher's
bargai ning unit, while offering only a contribution
l evel of 90%in its final offer in these proceedings,”
its failure to address changes in health insurance in
its prior bargaining or inits final offer has Iimted
t he undersigned to acceptance of the final offer of
either party in toto.

(ii) Wile lack of internal consistency m ght have been a
significant consideration if the Union had counter-

proposed for a higher enployer contribution level, it
failed to negotiate on this issue and to make such a
pr oposal

(iii) I'n other words, and as noted above, the failure of a
party to realistically bargain on a nandatory item of
bar gai ni ng may generate significant risk in any
subsequent final offer selection process.

Based upon careful consideration of the entire record in these
proceedi ngs, including consideration of all of the statutory criteria

contained in Section 111.70(4)(cm of the Wsconsin Statutes, in addition to

t hose enphasi zed by the parties and el aborated upon earlier, the undersigned
has concluded that the final offer of the District is the nore appropriate of

the two final offers and it will be ordered inplenmented by the parties.

" See the contents of Union Exhibit 5-20.




AWARD

Based upon careful consideration of all of the evidence and argunents,
and a review of all of the various arbitral criteria provided in Section

111.70(4)(cm of the Wsconsin Statutes, it is the decision of the Inpartial

Arbitrator that:

(1) The final offer of the District is the nore appropriate of the two
final offers before the Arbitrator.

(2) Accordingly, the final offer of the District, herein incorporated

by reference into this award, is ordered inplenented by the
parties.

WLLIAM W PETRIE
I mpartial Arbitrator

July 9, 2005



