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BACKGROUND OF THE CASE

This is a statutory interest arbitration proceedi ng between the Monroe
County Hi ghway Department and Local 2470, Wsconsin Council 40, AFSCME, AFL-
CIO with the matter in dispute the ternms of a two year renewal | abor
agreement spanni ng January 1, 2005, through Decenber 31, 2006. After their
prelimnary negotiations had failed to result in full agreement, the Union
filed a request with the Wsconsin Enpl oynment Rel ati ons Conmi ssion on January
31, 2005. Follow ng investigation by a menber of its staff, the Conm ssion
i ssued certain findings of fact, conclusions of law, certification of results
of investigation and an order requiring arbitration, on June 28, 2005, and on
July 12, 2005, it referenced the selection of the parties and i ssued an order
appoi nting the undersigned to hear and decide the matter.

A hearing took place in Sparta, Wsconsin on Septenber 2, 2005, at which
time both parties received full opportunities to hear and decide the matter,
and each thereafter closed with the submi ssion of a post-hearing brief.

THE FI NAL OFFERS OF THE PARTIES

In their respective final offers, hereby incorporated by reference into
this decision, the parties propose as follows."

(1) On May 9, 2005, the County published a final offer providing in
principal part as foll ows:

(a) Two 2% across-t he-board wage i ncreases effective 10/1/05 and
1/ 1/ 06;

(b) Mai nt enance of the status quo on health insurance in 2005,
and the addition of $250/single and $500/fam |y deducti bl es
to the health insurance coverage effective 1/1/06.

(2) On June 1, 2005, the Union published a final offer providing in
principal part as foll ows:

(a) Two 2% across-t he-board wage i ncreases effective 1/1/05 and
1/ 1/ 06;

(b) Conti nuati on of menmoranduns of agreement currently in
effect;

(c) Contract provisions to be retroactive to 1/1/05, including
fair share/dues deducti on.

(d) Al'l provisions not addressed in the Union's final offer to

" Both final offers proposed the sane contract duration, and the
addition of the same new contract |anguage to conprise Article 5, Section 4 in
t he renewal agreenent.




remain as provided in the parties' 2003-2004 collective
bar gai ni ng agreenent.

THE ARBI TRAL CRITERI A

to ut
awar d:

Section 111.70(4)(cn) of the Wsconsin Statutes directs the Arbitrator
lize the following criteria in arriving at a decision and rendering an

"7. 'Factor given greatest weight.' In making any decision under the
arbitration procedures authorized by this paragraph, the arbitrator or
arbitration panel shall consider and shall give the greatest weight to
any state law or directive lawmfully issued by a state legislature to
admi ni strative officer, body or agency which places linitations on
expendi tures that may be nade or revenues that nmay be collected by a
muni ci pal enployer. The arbitrator or arbitration panel shall give an
accounting of the consideration of this factor in the arbitrator's or
panel ' s deci si on.

79. 'Factor given greater weight.' |In making any decision under the
arbitration procedures authorized by this paragraph, the arbitrator or
arbitration panel shall consider and shall give greater weight to
econom ¢ conditions in the jurisdiction of the municipal enployer than
to any of the factors specified in subd. 7r

7r. '"Qther factors considered.' |n making any decision under the
arbitration procedures authorized by this paragraph, the arbitrator or
arbitration panel shall also give weight to the follow ng factors:

a. The lawful authority of the municipal enployer.
b. Stipul ations of the parties.
C. The interests and welfare of the public and the financi al

ability of the unit of governnent to neet the costs of any
proposed settl enent.

d. Conpari sons of wages, hours and conditions of enploynent of
t he muni ci pal enpl oyees involved in the arbitration
proceedi ngs with the wages, hours and conditions of
enpl oyment of ot her enployees perfornmng simlar services.

e. Conpari sons of wages, hours and conditions of enploynent of
t he muni ci pal enpl oyees involved in the arbitration
proceedi ngs with the wages, hours and conditions of
enpl oyment of other enpl oyees generally in public enploynent
in the same comunity and in conparable conmunities.

f. Conpari sons of wages, hours and conditions of enploynent of
t he muni ci pal enpl oyees involved in the arbitration
proceedi ngs with the wages, hours and conditions of
enpl oyment of other enployees in private enploynment in the
sanme conmmunity and in conparable conmuniti es.

g. The average consuner prices for goods and services, comonly
known as the cost-of-Iliving.

h. The overall conpensation presently received by the municipa
enpl oyees, including direct wage conpensation, vacation
hol i days and excused tine, insurance and pension, medical
and hospitalization benefits, the continuity and stability
of enploynent, and all other benefits received.

i Changes in any of the foregoing circunmstances during the
pendency of the arbitration hearing.



Such ot her factors not confined to the foregoing, which are
normally or traditionally taken into consideration in the
det erm nati on of wages, hours and conditions of enploynent
t hrough voluntary col |l ective bargai ni ng, nediation, fact-
finding, arbitration or otherw se between the parties, in
the public service or in private enploynment."

THE POSI TI ON OF THE COUNTY

In support of the contention that its final offer is the nore

appropriate of the two before the undersigned in these proceedi ngs, the County

enphasi zed the foll owi ng principal considerations and arguments.

(1)

(2)

't
(a)

(b)

prelimnarily noted as foll ows:

The parties agree to the followi ng primary externa
conpar abl es: Buffalo, Crawford, Jackson, Juneau, La Crosse,
Pepi n, Richland, Sauk, Trenpeal eau, Vernon and Wod

Counti es.

(1) The sane | ong established conparables also apply to
ot her AFSCME-represented Monroe County bargai ni ng
units, including Human Servi ces enpl oyees, Courthouse
enpl oyees, and Rolling Hills Nursing Honme enpl oyees.

(ii) Oher applicable conparables include the City of
Sparta and the City of Tonah

Applicable arbitration awards establishing the conparabl es
are contained in County Exhibit #1.°2

Fromthe County's perspective, the primary issues in this
proceedi ng include the following: State limtations on
expenditures; the ability of the County to neet its financial

obl

igations; the interests and welfare of the County taxpayers;

wages; and health insurance.

(a)

It urges as follows in connection with consideration of the
Greatest Weight Criterion, and consideration of State
Limtations on Expenditures.

(1) That CGovernor Doyl e's action on July 25, 2005, in
signing a state budget which freezes property taxes,
clearly falls within the scope of the greatest weight
criterion.

(ii) The Union will undoubtedly urge that the County's new
construction increase in equalized value of 3.84% wil|l
provide significant noney for wage and benefit
i ncreases.

2

Referring to the decisions of Arbitrator Sherwood Mal amud in Loca

2470, AFSCME, AFL-ClIO -and- Monroe County, Decision No. 28452-A (11/30/95),

and Arbitrator
Monr oe County,

Raynmond E. McAlpin in AESCME Council 40, Local 1270 -and-
Deci sion No. 29586-A (Cctober 28, 1999).




. Actual ly, the county levy increase of 15%in
2005,

resulted in tax bill increases of 12%°

. A cap of 3.84% severely restricts the Enpl oyer
in various respects: It is housing prisoners
out of the county because its jail is
i nadequat e, and needs to be replaced; and fue
and ot her busi ness expenses, beside enpl oyee

costs, have continued to rise.*
. The County's 2006 budget will not be conpl eted
until after its brief is submtted, but

reductions will be required to remain within the
parameters of the tax freeze.

(iii) Pursuant to the above, it urges that the Governor's
tax freeze carries the greatest weight in these

pr oceedi ngs,

and for this reason alone the arbitrator

should find in favor of the County's final offer

(b) It urges as follows in connection with the ability of the
County to neet

(i)

(ii)

(iii)

(iv)

fina

its financial obligations.

Monr oe County spent nuch of 2004 in financial turnoil,

at one point

borrowi ng noney just to neet its

operating expenses.’

In order to make it through the year, the Hi ghway

Depart ment

Cct ober,

laid off 26 enpl oyees for the nonth of
and all departnments were required to cut

their budgets to reach an additional $200,000 in
reductions to make it through the year.®

By the end of the year the County Treasurer had one
$500, 000 certificate of deposit In the General Fund,
versus the County Auditor's reconmendati on of an
absol ute mininmumof $2.4 million in this fund.’

Wi le the County is not naking an inability to pay
argunent, it has denonstrated a difficulty to pay argunent,
which is entitled to considerable arbitral weight in the

of fer selection process.’

(c) It urges as follows in connection with consideration of the
Interest and Wel fare of the County Taxpayers.

(i)

Monroe County taxpayers were projected to see higher
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County Exhibit 11.

County Exhibits 11 & 22

County Exhibit 12.

County Exhibits 13 & 11.

County Exhibits 11 and 9, page 3.

® Citing the decision of Arbitrator June Weisberger in Kenosha County

Correctional Oficers, Decision No. 30797-A (11/4/04), wherein she recogni zed
that a difficulty to pay argunent was now of greater relevance than prior to
the statutory addition of the greatest weight and the greater wei ght factors.



property taxes in 2005, pursuant to a La Crosse

Tri bune article dated Novermber 20, 2004, which noted
that the County Board had then approved a $12.2
mllion | evy payable in 2005, up 15 % from 2004; that
the County tax would thus rise from $6.37 to $6. 87 per
$1, 000 of property value, making the County's part of
the tax bill about 12% hi gher.®

(ii) In addition to the 12%tax increase for 2005
addi ti onal 2006 tax increases, as yet undetermned in
amount, are inevitable. ™

(iii) Pursuant to the above, the County taxpayer burden is
oner ous based on 2005 al one, w thout consideration of
t he 2006 i npact.

(d) It urges as follows in connection with the wage increase
conponents of the final offers of the parties.

(1) That the final offers of the parties are nearly
identical, with both parties proposing a two percent
[ift in each of the two cal endar years of the renewal
agr eenent .

(ii) The County's basis for its proposed deferral of the
2005 wage increase until Cctober 1, was the fact that
there were no health insurance changes in 2005; the
addi ti onal costs of nmmintaining the health status quo
in 2005, were partially deducted by del aying the
ef fective date of the 2005 pay increase.

(iii) On the basis referenced above, the 2% wage increase
for 2006, coincides with the addition of a health
i nsurance deductible in the Enployer's final offer
t he Union, however, renained recal citrant regarding
heal t h i nsurance changes and proposed conti nuati on of
the status quo ante during the termof the renewal
agr eenent .

(e) It urges as follows in connection with the health insurance
i npasse item

(1) The County took a firmposition in bargaining that
heal t h i nsurance desi gn changes were necessary to
noderate the prem umincreases due to its financial
situation.

. It is not asking for an increase in the enpl oyee
contribution which has remained constant at 13%
for the past 16 years, and was at 15-19 percent
prior to that tinme."

. Al t hough the Enpl oyee prem um has renai ned
constant at 13% the total prem um cost has
i ncreased by 276%in the past ten years, and by
a whopping 1,289%in the past 25 years.

° Referring to the contents of County Exhibit 11
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Referring to the contents of County Exhibit 22.

" Referring to the contents of County Exhibit 21




. Ofice visit and enmergency room co- paynents and
prescription drug card co-paynments have been
negotiated into the County's health insurance
plans in recent years, though these steps have
not affected utilization rates enough to sl ow
the double digit insurance rate increases.

. Monr oe County enpl oyees can be admitted into the
hospi tal today, have a $10,000 bill, and pay no
out of pocket costs for the services received.
Private sector enployees do not have such first
dol I ar coverage, and they are outraged that
their property tax dollars are funding such
coverage for County enpl oyees.

(ii) Arbitral selection of the County's final offer would
be a small first step toward | eveling the health
i nsurance playing field between the private and the
public sectors in Mnroe County.

(3) It urges as follows relative to the appropriateness of a quid pro
quo, in connection with its proposed changes in health insurance.
(a) The Union will likely trot out the standard by tired quid
pro quo argurents regarding health i nsurance changes, and
will likely contend that the County must "buy out" any

changes in health insurance design or prem umcontribution

(b) Upon review of the 25 year history of health insurance
prem ums for Mnroe County, the Arbitrator will note that
prem umincreases were mninmal in the early years, and it
was natural that arbitrators at that tinme | ooked at the plan
design as the status quo for health insurance; had prem ums
t hen been increasing rapidly, they could just as easily have
det erm ned that such prem um cost was the status quo.

(1) Due to chance and happenstance, unions were handed the
heal th i nsurance status quo and enpl oyers were
required to pay the increases in premuns, alnost 13
fold in the past 25 years in Mnroe County, unless
they chose to purchase changes fromthe unions in the
form of other wage or benefit increases.

(ii) Froma taxpayer's standpoint, the arbitrators
frequently took the wong formin the arbitration road
25 years ago; had they taken the path that health
i nsurance cost was the status quo, public sector
i nsurance packages may have nore closely mrrored
private sector health insurance coverage today.

(c) Wthout regard to the above observations, the accepted
standards necessary to change the status quo in arbitration
include the following determnations: first, is there a
need for the change?; second, does the proposal reasonably
address the change?; and, third, is there conparable
support for the proposal ?

(1) In addressing the first of the three requirenments, the
above referenced, dramatic cost increases in health
i nsurance preniuns, alone constitute the requisite
need for change.™

" Citing the decisions of Arbitrator WIlliamPetrie (the undersigned),
in Cty of Marinette, Decision No. 30872-A (11/27/04), and Arbitrator James




(ii) In addressing the second of the three requirements, it
submits that its proposal is nerely a small step in
the right direction, in that it would only reduce the
anticipated double digit premumincreases in 2006,
but 2.5-6.5% *

. The County proposal only begins to address and
renedy the problem it understands that the
renmedy nust be addressed on an increnental
basi s.

. Unfortunately, double digit increases have
expanded the probl em geonetrically, while the
County attenpts to resolve the problem
increnental |y.

(iii) I'n addressing the third of the three requirenments, it
notes that Monroe County is the only county anong the
conpar abl es whi ch does not offer at |east one plan
with a deductible. ™

. Arbitral consideration of the primry
conpar abl es, therefore, overwhel mi ngly support
the County's proposed addition of a deductible
to the health insurance plan.

. Most of the conparables are in the State Pl an
i n which Gunderson Lutheran is nore expensive
and Health Tradition | ess expensive, than what
Monroe County i s now payi ng.

. Because Monroe County has 70% i n Gunderson
Lutheran and 30%in Health Tradition, it is
slightly nore cost effective to remain
i ndependent at the present tine, although the
CFuntx previously proposed joining the State
Pl an.

(iv) Premiumrates for 2005 anong the conparabl es do not
vary enough to support the Union's argunent to retain
the status quo, and premiumrates are not yet
avai | abl e for 2006, when the County's npdest change
woul d go into effect.

Engmann in Gty of Onal aska, Decision No. 30550-A (10/10/03).
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Referring to the contents of County Exhibit 19.

"“ Referring to the contents of County Exhibit 19 and Union
Exhibits 18 & 20.

" Referring to the contents of County Exhibit 20.




. Deducti bl es and co-pays are comonpl ace in the
conpar abl e counties, and are not so unusual as
to justify the need for the County to offer a
speci al incentive to achieve them™

. Arbitral consideration of the primry
conpar abl es overwhel ni ngly support Mbnroe
County's proposal to add a deductible to the
heal t h i nsurance pl an.

(4) It urges as follows relative to application of the Cost-of-Living
criterion, in evaluating the wage conponents of the two fina
of fers.

(a) The Arbitrator need not spend a |lot of tinme on this factor
as the wage lifts in both final offers are identical, with
the only difference the effective date of the increase in
the first year.

(b) A review of both parties wage surveys indicate that the
bargai ni ng unit enpl oyees are well paid, and the County
cannot foresee the Union naking any argument to the
contrary.

(c) The near identical nature of the wage proposals neans that
the cost-of-living factors loses its significance. The fact
that both are below the increases in cost-of-living, is
likely due to both parties recognizing the frail financial
condition of the County.

(5) It urges as follows relative to the continued application of
menor andunms of agreenment inpasse item

(a) The County's final offer is silent in this area, and side
agreenments without sunset dates would continue and those
wi th sunset dates would cease unless the parties otherw se
agr ee.

(b) Rat her than engage in evaluating the Union's final offer in
this area, it urges that the undersigned avoid the problem
by selecting its final offer, and allow ng the side
agreements disagreement to remain with the parties to
resol ve outside of the arbitration arena, and outside of the
final offer selection process.

(6) It urges as follows relative to the significance of total package
costs in the final offer selection process.

(a) The two year total cost of the County proposal is
$4, 668, 567.

(b) The two year total cost of the Union proposal is $4, 743,582,
$75,015 nore than offered by the County.™

In summary and concl usi on, the County urges the foll ow ng principa

" Citing the decision of Arbitrator Edward Krinsky in La Crosse County,
Deci sion No. 30231-A ((/02).

17

Referring to the contents of County Exhibit 20.

18

Referring to the contents of County Exhibit 11




argunents in support of arbitral selection of its final offer in these
pr oceedi ngs.

(1) The Governor's tax freeze inposes restrictions upon its ability to
tax and spend and carry the greatest weight in these proceedings.
For this reason alone, the Arbitrator should select the County's
final offer.

(2) Monroe County has serious financial difficulties, which resulted
in layoffs and budget cuts in 2004, and are continuing to the
present day. These conditions carry greater weight in these
proceedi ngs and, when added to the greatest weight, justify
sel ection of the final offer of the County.

(3) The Arbitrator should give significant weight to the interest and
wel fare of the public and the financial ability to neet the costs
of the settlement criterion, in light of the fact that County
taxpayers received a 12% increase in their tax bills for 2005
based upon a County |levy that increased 15% (and i s capped at
3.84% for 2006).

(a) The County is not nmaking an inability to pay argunment, but
isurging a difficulty to pay argunent.

(b) The County has provided docunmentation of its financial
crisis and of the case | aw which supports the above
argument .

(4) Arbitral consideration of the various conparison criteria and the
overall |evel of compensation criterion, favors selection of the
final offer of the County.

(a) The enpl oyees in the bargaining unit are well paid and have
generous benefits, as conmpared to other Mnroe County
enpl oyees, enpl oyees in conparable counties, and private
sector enpl oyees of the west central Wsconsin region

(b) County taxpayers should not be required to pay an additiona
$75,015 for back pay and first dollar hospitalization
coverage for this group

(c) Wth a county wide health insurance bill of $3,696,813, the
estimted 4.5%to keep the status quo in health insurance
woul d cost the taxpayers an additional $166, 357 for 2006;
this woul d al one gobble up over 35% of the Iimted anmount
the County can increase its levy in 2006, noney needed for
nore pressing issues referenced by the County Board
Chai r man. *

(5) The County has included the addition of a $250/single and
$500/ fam |y deductible in the second year of the agreenent.

(a) The County proposal would no |onger leave it as the only
conparabl e without at |east one plan with a deductible.®

“ Referring to the contents of County Exhibits 11 & 18, page 2.
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Referring to the contents of County Exhibit 19, and Union
Exhibits 18 & 20.




(b) A quid pro quo is not necessary for the proposed change, due
to the tax freeze, the County's financial condition, and the
astronomc rise in health insurance costs.”

On the basis of full consideration of the arbitration hearing, the
exhibits and its brief, it urges selection of its final offer as the nore
reasonabl e of the two offers in this proceeding.

POSI TI ON OF THE UNI ON

In support of the contention that its final offer is the nore
appropriate of the two before the undersigned in these proceedi ngs, the Union
enphasi zed the foll owi ng principal considerations and argunents.

(1) That the foll owi ng open issues are before the undersigned in this
pr oceedi ng.

(a) VWil e the Union believes that the various Menorandums of
Agreenent are not in issue, the County has taken the
position that only the nermoranduns whi ch do not have a
sunset date should be carried forward into the next
agr eement . *

(b) The Union finds it troubling that the County's final offer
does not address the matter of retroactivity, except in
providing effective dates for wages and heal th insurance;
the Union's final offer does include retroactivity for the
remai ni ng provisions of the agreenent, including dues
deduction/fair share.

(c) The parties have renoved fromthe final offers the two
proposals for the addition of Article 5 Section 4 to the
new agreenent, as they have reached agreenent on this item

(d) It is the position of the Union that there are three main
areas of difference in the two final offers.

(1) In the area of wage increases, the Union has proposed
2% across the board wage increases effective on
January 1, 2005 and on January 1, 2006, while the
Enpl oyer proposes such 2% i ncreases effective on
10/ 1/ 05 and on 1/1/06.

(ii) In the area of health insurance, the Union has
proposed mai nt enance of the status quo ante, while the
Enpl oyer has proposed that health insurance include
deducti bl es of $250/single and $500/famly, effective
1/ 1/ 06.

(iii) I'n the area of dues deduction/fair share, the Union
has proposed retroactivity to 1/1/05; while not
specifically witten inits final offer, the County
stated (at the hearing) that dues deduction/fair share
woul d resume upon the receipt of the arbitral award.

21

Referring to the contents of County Exhibit 21

* Referring to the contents of Union Exhibit #11, subsection 4.




(2) In connection with the wage increase inpasse item the Union urges

as follows.

(a) The wages for the Monroe County enpl oyees are generally
within the average of the conparables.®

(b) The Union is troubled that the County proposed wage increase
for 2005 is not effective until October 1, 2005.*

(1) The settled external conparables, with the exception
of Jackson County, are receiving wage increases in
excess of 2% for both 2005 and 2006.”

(ii) Jackson County enpl oyees are receiving 2% i ncreases
for 2005, and the parties are negotiating for a 2006
contract.

(iii) Al of the conparables are receiving 2005 wage
i ncreases effective January 1, 2005, and if the
County's offer is accepted in these proceedings, its
enpl oyees will be the only ones not receiving a wage
i ncrease on January 1, 2005.

(c) The County granted wage increases of 3% for el ected
officials for both 2005 and 2006, even though it was
claimng financial difficulties in 2004. The Union
guesti ons what kind of nessage this sends to other County
enpl oyees, and what inpact it has upon their noral e?®

(d) The positions of both parties are identical in all of the
County's AFSCME units, while the two Sheriff's Depart nment
uni ons are seeking hi gher wage increases.”

(3) In connection with the health insurance inpasse item the Union

urges as follows.

(a) The County is proposing to add deductibles to the health
i nsurance on January 1, 2006, in the amounts of $250 for
single and $500 for famly coverage. Now is not the tinme
for the County to be offering a substandard wage increase,
when it is offering absolutely no quid pro quo for its
proposed change in health insurance.

(b) One cannot | ook exclusively at conparison of deductibles to
get an entire picture relative to insurance coverage.”

23
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Citing the decision of Arbitrator Thomas L. Yeager in Gty of Tomah

Deci si on No. 31083-A, page 19 (2005), wherein he expressed reservations about
the lack of retroactivity in the Union's final offer relating to an enpl oyee
i nsurance prenmi um contribution.
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(1) Only Vernon County pays a snaller percentage of
prem ums than Monroe County for the single plan for
2005, and only Vernon CDunty and Buffal o County pay
less for the famly plan.?

(ii) Monroe County is not out of |ine mnth t he conpar abl es
on deducti bl es and office co-pays.

(iii) Monroe County enpl oyees pay $30 for each office visit
which, if applied frequently, can exceed the
deducti bl es of the conparable counties; the office
visit co-pay was increased from$10 to $30 in the
parties |l ast contract negotiations, at which time the
enpl oyees' had received a "quid pro quo" in the form
of dual 2% wage increases in both 2003 and 2004.

(c) Inits other briefs the County urged that Mnroe County was
the only county anmpng the conparabl es that does not offer at
| east one plan with a deductible. While true, this
statement is msleading in that the comparable counties that
participate in the State Plan, which offers a standard plan
with a deductible in all of its options; very few
enpl oyees, homever take the standard plan because it is
cost prohibitive.’

(1) The vast mpjority of enployees in Juneau, Pepin,
Ri chl and, Trenpeal eau and Vernon counties and in the
City of Sparta and the City of Tomah thus pay no
deducti bl e; Sauk County has no deductible for its
Dean HMO and Dean (Co-pay); Crawford County went to a
$500/ $1, 000 deductible in 2005 but received a
significant "quid pro quo" in the form of wage
i ncreases of 4% for both 2005 and 2006. *

(ii) Juneau County will inplenent a $500/$1000 deductible
on 1/1/06, but its enployees will receive a
substantial "quid pro quo" in the formof an
additional .35 per hour in addition to a 2.75% across
t he board wage I ncrease.

(iii) Sauk is the only County, beside Monroe, which has
of fice co-pays.

(d) As previously noted, if the County's final offer is
accepted, Monroe County would be the only county with both
of fice visit co-pays and a deducti bl e.

(4) In connection with the Cost-of-Living criterion, the Union urges
as follows.

* Referring to the contents of Union Exhibit 21
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* Referring to the contents of Union Exhibits 14, 16 & 18.




(a)

Evi dence submitted by the Union show applicabl e cost-of -
living increases for the years ending in Decenber of 2004 at
3.4% July of 2005 at 3.9% and August of 2005 at 5.2% *

(b) Arbitrators in county government cases have generally
conpared CPl increases to wages.

(c) The County proposed wage increase effective 10/1/05, would
generate an actual wage increase of 0.5%

(d) In accordance with the above, arbitral consideration of the
cost-of-living criterion clearly supports the final offer of
t he Uni on.

(5) In connection with the dues deduction/fair share inpasse item

t he Union urges as foll ows.

(a) The W sconsin Enpl oynment Rel ati ons Comi ssi on has det erm ned
that an enpl oyer nust nmintain the "status quo" on wages,
hours and conditions of enployment during contract hiatus
periods with two exceptions: first, that enployers need not
proceed to arbitration on grievances; and, second, that
enpl oyers need not deduct dues/fair share during such
peri od. The dues deduction/fair share itemis at issue in
this proceeding.

(1) The Union is proposing that the dues deduction/fair
share be retroactive to 1/1/05.

(ii) Wile its final offer does not specifically address
retroactivity on this issue, the County indicated at
the hearing that the dues deduction/fair share would
not be retroactive but, rather, would only be
i mpl enent ed upon recei pt of the award.

(b) Monroe County is one of the few public enployers in
W sconsin to refuse to deduct dues/fair share during a
hi atus period and, accordingly, there are few decisions on
the matter.™
(1) The Union is at a loss relative to why the County is

taking its position in this proceeding, except to prod
the Union into settling the contract as cheaply and
qui ckly as possi bl e.

(ii) In fact, the County's action has agitated enpl oyees
and caused difficulty for the Union in collecting dues
and processing the associ ated paperwork; it has thus
af fected enpl oyee norale and is neither good public
policy nor in the "interests and wel fare of the
public."

(6) In connection with the Greater Wight and G eatest Wi ght

(a)

criteria, the Union urges as follows.

The County clainms that it has had financial problens, and
while this nay have been true in 2004, it then addressed the
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Referring to the contents of Union Exhibits 34 & 35.

* Submitted with its brief is an unedited decision of the Wsconsin
Suprenme Court in Sauk County v. Wsconsin Enploynment Rel ations Conmm ssion and

AFSCME, Local Union 3148, No. 89-2059, filed on Decenmber 9, 1991




(b)

situation through lay-offs, attrition, reductions of hours
and budget reductions.

The Union submits that the above financial problens had been
caused by the County's depletion of the general fund and a
low levy rate. ™

(1) The County's all owabl e 2003 | evy to generate 2004
nunbers is 87.49% Al of the conparable counties
except Pepin, Richland, Trenpeal eau and Wod had
hi gher levy rates with Jackson, Juneau and La Crosse
at alnmost the maximum Al of these counties,
however, granted wage increases for 2005, of 2% or
above, effective 1/1/065.

(ii) The County is in better shape for 2005, because it
increased its levy to 96.39% and its "coffers have
$2.7 mllion nmore than last year.™

(iii) Fort MCoy generated $779.4 million to the area for
2004; none of the conparable counties, with the
possi bl e exception of La Crosse and Wod, had this
type of econonic inpact.¥

(iv) Monroe County had one of the highest rates of new
construction from 2004 to 2005, which allowed it to
generate a greater percentage increase in revenue than
any of the conparable counties.™

(v) Monroe County ranked third of the el even conparable
counties in the percentage increase in sales tax
revenue for 2004.%

(vi) Delinquent taxes are down and per capita inconme and
property val ue increases are good in Mnroe County,
when | ooki ng at the conparables.®

(7) In connection with various enpl oyer exhibits, the Union urges as
fol | ows.
(a) Cting Enployer Exhibit 7, page 218, the County referred to
a 2%levy limt. As noted earlier, however, the levy Iimt
for Monroe County is actually 3.48% based upon new
construction.
*® Generally referring to the contents of Union Exhibits 2-10 37-39.
* Referring to the contents of Union Exhibits 2 & 38.
 Referring to the contents of Union Exhibit 37.
* Referring to the contents of Union Exhibit 10.
*® Referring to the contents of Union Exhibit 4.

40

Ref erring

to the contents of Union Exhibits 6,8 & 38.




(b) Uni on wage exhibits are nore appropriate than the public
sector survey data relied upon by the County, since the
Union data is taken directly fromcoll ective bargaining
agreenments rather than done by survey.®

(c) It questions the rel evance/weight to be placed on the
contents of Enployer Exhibit 16, because it is based upon
private sector data and because many of the positions and
wage rates listed therein are not in existence in the
bar gai ni ng unit.

(d) It urges that the contents of Enployer Exhibit 20, which was
subnmitted to the Union
during bargaining, are
not relevant, in that
none of the options
treated therein are
contained in the fina
of fers of either party.

In summary and concl usi on, based upon the circunstances brought to |ight
above, the Union urges that its is the nore reasonable of the two final offers
and asks that it be selected and awarded by the undersi gned.

FlI NDI NGS AND CONCLUSI ONS

As discussed in greater detail above, the final offers of the two
parties differ in three respects.

(1) The effective date of the 2% across-the-board wage increase to be
applied during cal endar year 2005, with the Union urging its
i mpl enentati on on January 1 and the County on Cctober 1, 2005.

(2) The County proposed addition of $250/single and $500/family
deducti bles to the enpl oyee health insurance coverage, effective
January 1, 2006, versus the Union proposed continuation of the
status quo ante in enployee health insurance.

(3) The Union proposal that all nmenoranduns of agreenent currently in
ef fect be continued, that all contract provisions, including fair
shar e/ dues deduction be retroactive to January 1, 2005, and that
all provisions not addressed in its final offer to remain as
provided in the 2003-2004 agreenent; in these connections the
County advanced two arguments: first, that side agreenents
wi t hout sunset dates woul d continue, and those with sunset dates
woul d cease unl ess the parties have specifically agreed otherw se;

and, second, that the Arbitrator should sidestep this issue
entirely by selecting its final offer, which would | eave the side
agreenments issue for resolution by the parties outside of the
final offer interest arbitration process.

VWile all three of the above areas of disagreement are inportant to the
parties, it is clear that the outcome of this proceeding principally depends

upon arbitral resolution of their disputes relating to the wage increase and

e

Referring to the contents of Union Exhibits 13-18 and Enpl oyer Exhi bit




the health insurance inpasse itens, in which connection they principally

di sagree relative to the application of the following statutory criteria: the
greatest weight and greater weight factors; the interests and welfare of the
public and ability to pay factors; the significance of the prinmary externa
and the internal conparables; the cost-of-living criterion; and such other
factors normally or traditionally taken into consideration in determ nation of
wages, hours and conditions of enploynent.

In the above connections, it is clear that the parties are addressing an
ongoi ng and continuing debate in public sector collective bargaining, relating
to arbitral handling of disputes primarily involving the ability and/or
wi |l lingness to pay by management versus union demands for wages and benefits
conparabl e to those provided by the primary intraindustry conparables.®

The traditional prinmacy of intraindustry conparisons over financia
inmpairnment in private sector wage arbitrations was described as follows by the
late Irving Bernstein in his senminal, but still authoritative book on the
arbitration of wages:

"...Since nost arbitrators accept the principle that a wage
determ nati on requires a balancing of criteria, the basic question
becormes: how much wei ght does financial hardship deserve when neasured
by ot her wage standards? 1In the cases, the other criteria consist
al nost exclusively of the intraindustry conparison and the cost-of-
['iving.

Most arbitrators incline to give nore influence to the
i ntraindustry conparison than to financial hardship, provided that both
are of roughly equivalent validity. That is, a tight conparison tends
to carry greater weight than a clear showing of distress. |If one is not
substanti ated, of course, the other gains relatively in force. An

illustration of the general rule is the Triburo Coach case. The conpany
denonstrated that it operated at a deficit and the union showed that

wages were low for transit in the city. 'The inability of the conpany
to pay,' the board held, 'should not prevent the enpl oyees from
receiving fair compensation for their work. It cannot be a

justification for fixing its enpl oyees' wages bel ow the | owest wages
presently paig for conparabl e services by conparabl e enployers within
this area.’ "

“ While the intraindustry conparisons terninology obviously derives from
its long use in the private sector, the sanme underlying principles of
conparison are used in public sector interest inpasses; in such applications,
the so-called intraindustry conparison groups normally consist of other
simlar units of enpl oyees enpl oyed by conparabl e governnmental units.

“ See Bernstein, Irving, The Arbitration of Wages, University of
California Press, Berkeley and Los Angel es (1954), page 83, citing Arbitra
Chair Ceorge Frankenthaler in Triburo Coach Corp., 8 LA 478, 480 (1947).




As di scussed by the undersigned in earlier decisions, the challenges in
application of ability to pay considerations in public sector interest
arbitrations was presciently addressed by Arbitrator Howard S. Block, in part,
as follows:

"Ability to Pay: The Problemof Priorities

Nowhere in the public sector is the problemof interest
arbitration nore critical than in the nmajor urban areas of the nation
Muni ci pal governments are highly dependent, vul nerable public agencies.

Their options for maki ng concessions in collective bargaining are at
best imted, and are often nullified by social and econom c forces
whi ch command mar kets, resources, and political power extending far
beyond the city linmts. City and county adm nistration are buffeted by
wi nds of controversy over conflicting clains upon the tax dollar. On
the federal level, the ultinmate source of tax revenues, the order of
priorities between mlitary expenditures and the needs of the cities are
a persistent focus of debate. On the state level, the counterclainms
over priorities in nost states seemto be education over all others.

* *x * % %

At any rate, whatever the conplexities presented by the ability-
to-pay argunent on state and federal levels, it is on the |local |evel
that the problemis npbst resistant to solution. ...How does an
arbitration panel respond to a mnunicipal government that says, 'W just
don't have the noney'?

Pi oneeri ng deci sions of interest neutrals have assigned no greater
wei ght to such an assertion than they have to an inability-to-pay
position of private managenent. An arbitration panel constituted under
M chigan's Public Act 312 rejected an argunent by the City of Detroit
whi ch woul d have precluded the panel from awardi ng noney because of an
asserted inability to pay. Wat would be the point of an arbitration,
the panel asks in effect, if its function were sinply to rubber-stanp
the city's position that it had no noney for salary increases? Wat
enpl oyer could resist a claimof inability to pay if such clai mwould
become, as a matter of course, the basis of a binding arbitration award
that would relieve it of the grinding pressures of arduous negotiations?

VWil e the panel considered the city's argunent on this point, it was
not a controlling conclusion

Inability to pay may often be the result of an unwillingness to
bell the cat by raising | ocal taxes or reassessing property to nake nore
funds available. Arnold Zack gives a realistic depiction of the
i nherent elasticity of nmanagenent's position in the foll owi ng coment:

"It is generally true that the funds can be nmade avail able to pay
for settlenent of an inm nent negotiation, although the
consequences may wel |l be depletion of needed reserves for

unantici pated contingencies, the failure to undertake new pl anned
services such as hiring nore teachers, or even the curtail nent of
exi sting services, such as elimnation of subsidized student
activities, to finance the settlenent.'

The very fact of this elasticity places an additional burden on
public managenent to hold the line against treasury raids by strong
aggressi ve enpl oyee groups, who are able to gain a disproportionate
share of available funds at the expense of the weak and the docile.
Under st andabl y, managenment will be prone to assert an inability to pay
rather than to antagoni ze an enpl oyee group needlessly by declaring it
has the noney but will not make one-sided di sbursenments to acconmodat e



partisan interests.

Also, an inability to pay declaration, or at least a restricted
ability-to-pay stance, has another useful purpose: that of enabling
publ i c managenent to mmintain a bargaining position. The very concept
of bargaining carries with it as a logical corollary the necessity for
the bargaining teans to limt the extent of information furnished to
each other and to justify w thhol ding possible concessions until they
can be nade at strategic times in order to exact reciprocity from each
other. Wth budgetary information a matter of public record, management
often has to overcome this inherent disadvantage by stubbornly refusing
to revise allocations or redistributing reserve funds until an
accept abl e econoni ¢ package can be agreed upon at the bargaining tal ks.

* *x * % %

A parting comment on the matter of priorities. Although | have
tended to dwell on inability to pay as a formof conflict over

priorities in spending, | would not want to | eave the inpression that a

| ocal or state governnent cannot, in a very real and practical sense, be
dead broke." *

The distinction between unwi|llingness to pay versus inability to pay is

al so recognized in the follow ng excerpts fromthe authoritative book
originally authored by El kouri and El kouri :

"In the public sector, with the necessity of continuing to provide
adequate public service as a given, 'going out of business' is not an
option, and an enployer's inability to pay can be the decisive factor in
a wage award notw t hstandi ng that conparable enployers in the area have
agreed to hi gher wage scal es.

* *x * *x %

In granting a wage increase to police officers to bring them
generally in line with police in other conmunities, an arbitration board
recogni zed the financial problens of the city resulting fromtenporarily
reduced property valuations during an urban redevel opment program but
the board stated that a police officer should be treated as a skilled
enpl oyee whose wages reflect the caliber of the work expected from such
enpl oyees. The Board declared that 'it cannot accept the concl usion
that the Police Departnent nust continue to suffer until the
redevel opment programis conpleted.' However, the board did give
definite weight to the city's budget limtations by denying a request
for inmproved vacation benefits, additional insurance, a shift
differential, and a cost-of-living escalator clause. |In another case
i nvol ving police officers and firefighters, an arbitrator awarded a 6
percent wage increase (which he recognized as the prevailing pattern in
private industry) despite the city's financial problens. He linmted the
increase to this figure, though a larger increase was deserved, in order
to keep the city within the statutory taxing limt and in |ight of the
i npact of the award on the wages of other city enpl oyees.

In sone cases, neutrals have expressly asserted an obligation of
public enployers to nmake added efforts to obtain additional funds to
finance inproved terms of enploynent found to be justified. In one
case, the neutral refused to excuse a public enployer fromits

*“ See Arbitration and the Public Interest, Proceedings of the 24th
Annual Meeting of the National Acadeny of Arbitrators, Bureau of Nationa
Affairs, Inc., 1971, pages 169, 171-172, 178. (footnotes omitted)




obligation to pay certain automatic increases that the enployer had
voluntarily contracted to pay, the neutral ordering the enployer to
"take all required steps to provide the funds necessary to inplenent his
award in favor of the enpl oyees.'

Finally, where one city submitted information regarding its
revenues and expenditures to support its claimof inability to pay an
otherwi se justified wage increase, the arbitrator responded that the
"information is interesting, but is not really relevant to the issues,'
and expl ai ned:

The price of labor nust be viewed |like any other conmmodity which

needs to be purchased. |If a new truck is needed, the City does
not plead poverty and ask to buy the truck for 25% of its
established price. 1t can shop various deal ers and nakes of

trucks to get the best possible buy. But in the end the City
ei ther pays the asked price or gets along without a new truck.®

The above described principles normally governing arbitral handling of
ability to pay issues in statutory interest arbitration, has been primarily
addressed by the Wsconsin Legislature in three portions of Section

111.70(4)(cm of the state statutes.

(1) In subd. 7r.c wherein it provides for arbitral weight to be
accorded to "...the financial ability of the unit of governnent to
neet the costs of any proposed settlenent.

(2) In subd. 7 wherein it mandates that arbitrators give "the greatest
weight" to "...any state law or directive lawfully issued by a
state legislature or admnistrative officer, body or agency which
places limtations upon expenditures that may be nmade or revenue
that may be coll ected by a nunicipal enployer.™

(3) In subd. 7g wherein it mandates that arbitrators give "greater
weight" to "...economc conditions in the jurisdiction of the

nmuni ci pal enployer than to any other of the factors specified in
subd. 7r."

It has long been arbitrally recognized in Wsconsin that the first of
t he above three factors, the ability to pay criterion, mght better be
characterized as the inability to pay criterion. This section refers to
situations where a unit of |ocal government is absolutely bereft of the
ability to fund a disputed increase in wages and/or benefits, or "dead broke"
in the words of Arbitrator Block. Under such circumstances, application of
the ability to pay criterion takes precedence over any or all of the remaining
arbitral criteria and is alone deterninative of the outcone of such a dispute.

The County is not, however, alleging inability to pay in the case at hand, but

* See Ruben, Allan Mles, Editor in Chief, Elkouri & Elkouri HOW
ARBI TRATI ON WORKS, Bureau of National Affairs, Sixth Edition - 2003, pages
1433-1436. (footnotes onitted)




rather is relying upon both the greatest weight and the greater weight
criteria in urging arbitral selection of its final offer in these proceedings.
By way of contrast with actual inability to pay, neither the application of
the greatest weight nor the greater weight criterion, alone require arbitra
sel ection of the least costly of two alternative final offers, without
consideration of the remaining statutory criteria. |In this connection, the
application of these criteria was previously discussed and described by the
undersi gned as fol | ows:

"If either or both of the above criteria apply to a particular
di spute, Wsconsin interest arbitrators rmust accord themthe statutorily
descri bed weight. Conversely, if neither of the factors is applicable
to a particular dispute, the remaining criteria will carry their normal
weight in the arbitral decision naking process.

The legislature clearly conditioned application of the greatest
wei ght criterion, upon presence of the requisite limtations on
expenditures or revenues. The greater weight criterion apparently
applies in at least two ways: first, by ensuring that an enpl oyer's
econom ¢ condition is fully considered in the conmposition of the primary
i ntraindustry comparison group; and, second, by ensuring that the
econom c costs of a settlenent are fully considered in relationship to
the "...economic conditions in the jurisdiction of the municipa
enpl oyer." In other words, |ike enployers should be conpared to |ike
enpl oyers, and undue and di sparate econom ¢ burdens shoul d not be pl aced
upon an enpl oyer significantly and conparatively affected by the
requisite limtations. Application of these criteria, however, do not
alone require arbitral selection of the |least costly of two alternative
final offers, wi thout consideration of their reasonabl eness and the
remai ning statutory criteria.

Both the greatest weight and the greater weight criteria are
i ntended to apply to current disputes which involve actual ongoing
i npedi nents, in the formof legal Iimts on expenditures or revenues,
and/ or to current econom c conditions before an arbitrator or a panel
in other words they do not directly apply to possible or even to
probabl e future situations which may or may not involve such factors.
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In arguing the applicability of the greatest weight and the greater
wei ght criteria the parties generally urge as follows:
(1) The County first urges that "The Governor's tax freeze carries the

greatest weight in this arbitration proceeding, and for this
reason alone the arbitrator should find in favor of the county's

final offer.", and it additionally submts that its "difficulty to
pay" situation falls within the scope of the greater weight
criterion.

* See the decision of the undersigned in Random Lake School District
(Support Staff), pp. 34-35, Dec. No. 30545 (10/9/03).




(2) The Union urges that while the County had significant financial
problems in 2004 it has addressed themthrough the follow ng
actions and conditions: through tenporary lay-offs, attrition,
and hours and budget reductions; through its levy increase to
96.39% and resulting $2.7 mllion increase in its "coffers" in
2005; due partially to the inmpact of Fort MCoy which generated a
$779.4 mllion inpact to the area in 2004; due partially to the
i npact one of the highest rates of new construction (3.84% which
significantly increased its revenue; due partially to its
i ncrease in 2004 sales tax revenue, which ranked third anong the
el even primary conparables; a reduction in delinquent taxes; and
corparaLively good increases in per capita incone and property
val ues.

On the basis of the evidence of record the undersi gned has determ ned,
on the follow ng principal bases, that while the greatest wei ght and the
greater weight criteria apply to the case at hand, neither is alone entitled
to determinative weight in the final offer selection process.

(1) Wil e the County suffered significant budgetary problenms in 2004,
it took significant and tinely steps to address these probl ens.
VWiile it mght then have persuasively proposed in 2% wage
i ncreases for 2005 and 2006 with deferred effective date(s)
pursuant to the "greater weight" factor, this criterion in
response to a temporary situation, could not justify future
i ntroduction of essentially pernmanent insurance deductibles in
2006.

(2) VWi le the Governor's action in freezing property taxes fell within
the scope of the "greatest weight" factor, it inpacted on a
statew de basis, including all twelve of the counties conprising
t he agreed-upon intraindustry conparables. It clearly could not
al one justify individual enployers to opt out of wage or benefit
i ncreases otherwi se justified by the application of the renmining
statutory arbitral criteria.
It is next noted that the prinmary external conparables are fully agreed
upon by the parties, and consist of the follow ng Counties: Buffalo,
Crawf ord, Jackson, Juneau, La Crosse, Pepin, Richland, Sauk, Trenpeal eau
Vernon and Whod counties. It will be necessary for the undersigned to
consi der the significance of the 2005 and 2006 wage increases adopted by these

conparables, in addition to their enployee nedical insurance benefits.

“ Citing the contents of Union Exhibits 2-10 and 37-39.




VWil e both parties have proposed 2% wage i ncreases in 2005 and in 2006,
t he Enpl oyer proposed inplenentation of the first such increase on Cctober 1
2005, which reduces the actual cash increase per enployee to one-half of one
percent in 2005. The eleven intraindustry conparables for which wage increase
data is avail abl e had average 2005 wage i ncreases of slightly over 2.92% and
average 2006 wage increases of 3.5%to 3.10% wth the single exception of
Ri chl and County, which had a split increase in 2005, the wage increases were
effective on January 1 of 2005 and 2006.* When the County proposed deferra
of the first year increase until Cctober 1, 2005, is added to the disparity
bet ween the 2% per year wage |ift proposed by both parties and the average
i ncreases of the primary intraindustry conparables, it is clear that arbitra
consideration of the intraindustry criterion clearly and persuasively favors
t he wage conponent of the final offer of the Union rather than that of the
County.

It is next noted that the Enpl oyer accurately enphasizes the spiraling
costs of health insurance which both it and the intraindustry conparables are
experiencing, but its cost for such coverage is not significantly different
fromthat experienced by these conparables.” Wile the County enphasizes that
it is the only county anobng the conparabl es which does not offer at |east one
plan with a deductible, the Union correctly observes that six of the
conpar abl e counties participate in the State Plan which offers a Standard Pl an
wi t h deducti bl es, which few enpl oyees actually opt for because it is cost
prohibitive.* Interestingly, the County described its cost based rel uctance
to participate in the State Plan, as foll ows:

"...Mst of the County's conparables are in the State plan, in which

Gunder son Lutheran is nore expensive than what Monroe County is paying

now, and Health Tradition is cheaper than what Mnroe County is

currently paying. Because Monroe County has 70 percent of its enpl oyees

i n Gunderson Lutheran and 30 percent in Health Tradition, it is slightly
nore cost effective to remain i ndependent at the present tine than join

“ See the contents of Union Exhibits 13-18, and the |ess conprehensive
data contained in County Exhibit 15.

* See the contents of County Exhibits 18-21 and Union Exhibits 17-22.

* These six are Crawford, Juneau, Pepin, Richland, Trenpeal eau and
Vernon counti es.
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the State plan...

On the above bases it is clear that arbitral consideration of the
i ntraindustry conparison criterion clearly favors both the wage and the health
i nsurance conponents of the final offer of the Union in these proceedings.

Since none of the County's represented workforce had reached agreenent
on wages and benefits at the time of these proceedi ngs, no significant weight
can be placed on the internal conparisons.

In addressing the so-called cost-of-living criterion, it is noted that
the final offers of both parties are below the | evel of present and
anticipated increases in the applicable increases in the appropriate BLS
i ndex. The Enployer is undoubtedly correct in inferring that this situation
is attributable to both parties recognition of the financial inplications
flowing fromthe County's poor financial condition and its necessary renedi al

steps di scussed earlier.

* See the County's Post Hearing Brief at pages 17-18.




On the above bases the undersigned has concluded that while arbitra
consi deration of the cost-of-living criterion favors the position of the Union
rather than the County in these proceedings, when it is considered in
conjunction with the parties' recent bargaining history, it is entitled to
| ess than normal weight in the final offer selection process.”

It is next noted that the undersigned need not address the presence or
absence of a so-called quid pro quo in these proceedi ngs because the Enpl oyer
is, in effect, proposing not only increased costs to enployees in the form of
deductibles in their health insurance coverage, but is proposing 2005 and 2006
wage i ncreases bel ow those provided by the primary intrai ndustry conparabl es,
including a deferred effective date of the 2005 wage i ncrease, pursuant to
whi ch enpl oyees woul d realize only a dollar increase of one-half of one
percent, which m ght be characterized as a reverse quid pro quo.

In consideration of all of the above, it is unnecessary at this point to
separately address in detail, the normal and typical Union proposal that al
provi sions not addressed in its final offer remain as provided in the parties
2003- 2004 col | ective bargai ni ng agreenent.

Summary of Prelimnary Concl usions

As addressed in nore significant detail above, the Inpartial Arbitrator
has reached the foll owi ng summari zed, principal prelimnary concl usions.

(1) The outcone of this proceeding principally depends upon arbitra
resol ution of the disputes relating to the wage i ncrease and the
heal th i nsurance inpasse itens, in which connection the parties
principally disagree relative to the application of the foll ow ng
statutory criteria: the greatest weight and greater weight
factors; the interests and welfare of the public and ability to
pay factors; the significance of the primary external and the
i nternal comparables; the cost-of-living criterion; and such
other factors normally or traditionally taken into consideration
in determ nation of wages, hours and conditions of enploynent.

(2) The parties are addressi ng an ongoi ng and conti nui ng debate in
public sector collective bargaining, relating to arbitral handling
of disputes primarily involving the ability and/or willingness to
pay by managenent versus uni on demands for wages and benefits
conparable to those provided by the primary intraindustry
conpar abl es.

®> The bargaining history of parties nornmally falls well within the scope
of Section 111.70(4)(cm (7r)(j) of the Wsconsin Statutes.




(3)

(4)

(5)

(6)

(7)

(a) There has been a traditional prinmacy of so-called
i ntraindustry conpari sons over financial inpairnment in
private sector wage arbitrations.

(b) The above principles governing arbitral handling of ability
to pay issues in statutory interest arbitration, has been
primarily addressed by the Wsconsin Legislature in three
portions of Section 111.70(4)(cm(7): first, in subd. 7r.c
wherein it provides for arbitral weight to be accorded to
"...the financial ability of the unit of governnent to neet
the costs of any proposed settlenent; second, in subd. 7
wherein it mandates that arbitrators give "the greatest
weight" to "...any state law or directive lawfully issued by
a state legislature or adm nistrative officer, body or
agency which places |imtations upon expenditures that may
be made or revenue that may be collected by a municipa
enployer."; and, third, in subd. 7g wherein it mandates
that arbitrators give "greater weight" to "...economc
conditions in the jurisdiction of the nunicipal enployer
than to any other of the factors specified in subd. 7r."

(1) The first of the above sections covers situations
where a unit of |ocal government is absolutely bereft
of the ability to fund a disputed increase in wages
and/ or benefits, and under such circunmstances, this
ability to pay criterion takes precedence over any or
all of the remmining arbitral criteria and is al one
determ native of the outconme of such a dispute. The
County is not alleging inability to pay in the case at
hand.

(ii) Neither application of the second nor the third of the
above sections, i.e., the greatest weight nor the
greater weight criterion, alone require arbitra
sel ection of the least costly of two alternative fina
of fers, w thout consideration of the renmining
statutory criteria.

VWil e the greatest weight and the greater weight criteria apply to
the case at hand, neither is alone entitled to determ native
weight in the final offer selection process in these proceedings.

The primary external conparables are fully agreed upon by the
parties and consist of twelve counties, and arbitral consideration
and application of the intraindustry conparison criterion clearly
favors both the wage and the health insurance conponents of the
final offer of the Union in these proceedings.

Si nce none of the County's represented workforce had reached
agreenment on wages and benefits at the tine of these proceedings,
no significant weight can be placed on the internal conparison
criterion.

Wil e arbitral consideration and application of the cost-of-1living
criterion favors the position of the Union rather than the County,
when it is considered in conjunction with the parties' recent
bargai ning history, it is entitled to |l ess than normal weight in
the final offer selection process.

The undersi gned need not address the presence or absence of a so-
called quid pro quo in these proceedi ngs because the Enpl oyer is,
in effect, proposing not only increased costs to enployees in the
form of deductibles in their health insurance coverage, but is
proposi ng 2005 and 2006 wage i ncreases bel ow those provi ded by the



primary intraindustry conparables, which could be characterized as
a reverse quid pro quo.

(8) It is unnecessary at this point to separately address in detail
the normal and typical Union proposal that all provisions not
addressed in its final offer remain as provided in the parties
2003- 2004 col | ective bargai ni ng agreenent.

Sel ection of Final Ofer

Based upon a careful consideration of the entire record in these

proceedi ngs, including arbitral consideration of all of the statutory criteria

contained in Section 111.70(4)(cm (7) of the Wsconsin Statutes, the Inpartia
Arbitrator has concluded that the final offer of the Union is the nore
appropriate of the two final offers, and it will be ordered inplenmented by the

parties.



AWARD
Based upon a careful consideration of all of the evidence and argunents,
and a review of all of the various arbitral criteria provided in Section

111.70(4)(cm (7) of the Wsconsin Statutes, it is the decision of the

Impartial Arbitrator that:

(1) The final offer of the Union is the nore appropriate of the two
final offers before the Arbitrator.

(2) Accordingly, the final offer of the Union, hereby incorporated by

reference into this award, is ordered inplenmented by the
parties.

WLLIAMW PETRIE
I mpartial Arbitrator

Decenmber 22, 2005



