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BACKGROUND

On August 23, 1978, Sheboygan County Courthouse Employees,
Local 1749C, AFSCME, AFL-CIO (hereafter referred to as the Union)
filed a petition with the Wisconsin Employment Relations Committee
(WERC), pursuant to Section 111.70(4) (cm)(6) of the Municipal Employ-
ment Relations Act, requesting that the Commission initiate mediation-
arbitration to resolve a collective bargaining impasse between Sheboy-
gan County (hereafter referred to as the Employer or the County) and
the Union. The Union is the certified exclusive collective bargaining
representative for a unit of approximately 135 employees consisting
of all regular employees employed by the County in the Courthouse
and in auxiliary departments and buildings, but specifically exclud-
ing all elected officials, public officials, supervisors, profess-
ional employees of the Welfare Department, all employees of the Uni-
fied Board, all deputized employees of the Sheriff's Department, all
nurses, and all confidential employees.

On October 2, 1978, the WERC found that the parties had sub-
stantially complied with the procedures set forth in Section 111.70
(4) (cm) required prior to the initiation of mediation-arbitration and
further found that an impasse existed within the meaning of section
111.70(4)(cm) (6). On October 12, 1978, after the parties notified
the WERC that they had selected the undersigned, the WERC appointed
her as mediator-arbitrator to resolve the impasse pursuant to Section
111.70(4)(em) (6)(b-g). No citizens' petition pursuant to Section
111.70(4) (cm) (6) (b) was filed with the WERC.
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By agreement, the mediator-arbitrator met with the parties on
December 1, 1978, at the Sheboygan County Courthouse, Sheboygan,
Wisconsin, to mediate the dispute. The parties were unable to reach
a settlement. After notification to the parties of her intent to
resolve the dispute by arbitration, the mediator-arbitrator held an
arbitration meeting (hearing) pursuant to Section 111.70(4) (cm)
(6)(d) on January 12, 1979, at the Courthouse. The arbitration
meeting was open to the public. During the arbitration proceeding,
the parties had a full opportunity to present evidence by means of
witnesses and exhibits and to make supporting arguments. A total
of 61 exhibits were marked and admitted. Following the meeting,
briefs were received by the mediator-arbitrator from the parties
and exchanged. Replies from each party were also received and
exchanged.

THE ISSUES

Under Wisconsin's Municipal Employment Relations Act, as

recently amended, in the absence of an agreement to the contrary,

the mediator-arbitrator must resolve a bargaining impasse between

the parties by selecting the total final offer of the Employer or

the total final offer of the Union. 1In this dispute, four issues
remain unresolved and prevent the parties from concluding a collective
bargaining agreement for a two-year period commencing January 1, 1978.
The four issues are:

(a) Work week*

(b) Time and one-half¥
(c) Vacations

(d) Fair Share Agreement

The final offers of the parties on each of these issues are attached
to this Opinion and Award as Exhibit A. '

STATUTORY CRITERIA

In resolving this dispute, the mediator-arbitrator is directed

by Section 111.70(4) (em)(7) to consider and give weight to the follow-
ing factors:

a. The lawful authoritv of the municipal employer.
b. Stipulations of the parties.

¢. The interests and welfare of the public and the financial
ability of the unit of government to meet the costs of any
proposed settlement.

d. Comparison of wages, hours and conditions of employment of
the municipal employees involved in the arbitration proceed-
ings with the wages, hours and conditions of employment of
other employees performing similar services and with other
employees generally in public employment in the same comm-
unity and in comparable communities and in private employ-
ment in the same community and in comparable communities.

*These two items are interrelated and are discussed and considered
together in this Opinion.
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e. The average consumer prices for goods and services,
commonly known as the cost-of-living.

f. The overall compensation presently received by the
municipal employees, including direct wage compensa-
tion, vacation, holidays and excused time, insurance
and pensions, medical and hospitalization benefits,
the continuity and stability of employment, and all
other benefits received.

g. Changes in any of the foregoing circumstances during
the pendency of the arbitration proceedings.

h. Such other factors, not confined to the foregoing, which
are normally and traditionally taken into consideration
in the determination of wages, hours and conditions of
employment through voluntary collective bargaining,
mediation, fact-finding, arbitration or otherwise
between the parties, in the public service or in
private employment.

POSITIONS OF THE PARTIES

The Union

At the arbitration meeting (hearing) and in its brief, the
Union supported its final offer as the more reasonable one primarily
because the Union offer was identical in all respects to the June 19,
1978, tentative agreement negotiated by the parties' bargaining
committees with the assistance of a WERC mediator and recommended
for ratification by both bargaining committees. This tentative agree-
ment was thereafter ratified by the Union's membership. The County
Board of Supervisors' Personnel Committee and Finance Committee also
recommended ratification. On August 15, 1978, however, the tentative
agreement was rejected by a formal vote of the County Board of Super-
visors. 1In view of this past history, the Union argues that heavy
weight should be given in this proceeding to the Union's final offer
on the issues in dispute since it is exactly what was contained in
the tentative agreement reached between the parties' negotiating
committees. Pointing to the eighth listed statutory criteria, Section
111.70(4) (cm) (7) (h), the Union argues that this is a 'catch-all"
factor which permits an arbitrator not only to consider but also permits

the arbitrator to give great weight to the special bargaining history
in this case.

The Union also argues for the adoption of its final offer on
additional, specific grounds. As to the combined work week and overtime
proposals, the Union notes that its more specific wording is to be
preferred since its proposal spells out past practices and thus will
prevent future disputes between the parties, including grievances over
interpretation or application of contractual language.

In regard to its vacation proposal, the Union notes that its
proposal is comparable to vacation benefits already received by County
employees in the Sheriff's Department and nurses' units. Tt also points
out that its vacation proposal must be considered in light of the entire
collective bargaining settlement between the County and this bargaining
unit. In particular, the Union notes that the wage settlement, already
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agreed to between the parties (and thus not an issue in this arbitra-
tion proceeding), is 7% for 1978 and 6.87% for 1979. It then introduced
evidence indicating that the 1978 wage increase of 7% was significantly
below the increase in the cost of living, a distinct factor which

must be given weight by an arbitrator in this type of proceeding. The
Union also argues that other County employees received higher wage
increases except for County nurses who received the same wages as
agreed to by this bargaining unit and also received the improved
vacation benefits in dispute herein.

Finally, as regards its fair share proposal, the Union points
out that its language is similar to other fair share agreements found
in other County collective bargaining agreements, as well as in the
surrounding counties' collective bargaining agreements.

The Union concludes by suggesting a ranking of classes of
comparable data which should be considered by this arbitrator.
Beginning with the most important, the rank order is: other employees
of the County, other courthouse employees in surrounding counties,
other municipal employees in the County and surrounding counties, and
finally private sector employees in the County. Based upon these
priorities, the Union believes that overall its-offer is more reason-
able.

The Employer

At the meeting (hearing) and in its brief, the County raised an
important threshold question. It vigorously objected to the admission
in this proceeding of any evidence relating to the past history of
bargaining for the collective bargaining agreement in dispute on the
grounds that it is not relevant, is prejudicial, is not accepted
arbitrral practice, and is not a factor included in any of the statu-
tory criteria listed in Section 111.70(4)(cm) (7). After the arbitrator
permitted the Union's evidence to come in with the understanding that
the parties would specifically brief the issue of how much weight should
be appropriately given to this type of evidence, the County proceeded
to give its justifications for concluding that its final offer was
the more reasonable one.

As to the twin issues of work week and time and one-half, the
County stated that there really was no difference between the Union's
and its proposals in these areas. (Its proposal continues prior
contract language.) It expressly stipulated at the arbitration meet-
ing that, if the County's offer was accepted, the County agrees to
interpret its language to mean that it will pay to all bargaining
unit employees who are normally scheduled to work 37-1/2 hours per
week time and one-half when in fact they work in excess of that time.

As to the vacation issue, the County argues that its proposal
is in line with relevant comparables while the Union's proposal is
way out of line with such comparables. Particularly in regard to
private sector employees, and comparable counties, the County argues
that there is no justification for the Union's overly generous vaca-
tion proposal.

In regard to its fair sharevroposal, the County states its
concern for those members of the bargaining unit who will be forced
to contribute to the Union's expenses under the Union's proposal.

It points to its special procedures protecting such objectors as a
very important distinguishing feature between the parties' fair share
positions. It also points to the final paragraph of its proposal and
the limitation of the County's liability as a desirable feature of the
proposal.



v _5__

The County concludes that proper application of the statutory
criteria requires that the arbitrator select its final offer.

DISCUSSION

As has been noted, at the arbitration meeting (hearing), the
County raised the threshold question of whether the pre-arbitration
negotiations history may properly be considered by the arbitrator in
this arbitration proceeding. The arbitrator ruled that she would
initially admit the Union's evidence, but requested the parties to
brief the basic issue and the important related issue of how much
weight she should give to this type of evidence, if it is properly
admissible.

After considering all the arguments, the arbitrator concludes
that the Union's evidence on pre-arbitration negotiations history has
some relevancy to the issues before her and there is little danger
that such evidence will taint the arbitration proceeding and prevent
the decisionmaker from being impartial. She believes that rules re-
lating to the inadmissibility of compromise or settlement offers are
inapplicable to matters of public record being discussed herein. The
Union has a right to explain the origins of its final offer and

to use the contents of the tentative agreement as evidence
of what reasonable parties might agree to,

"It may not often be possible or desirable for the arbi-
trator to make a strict application of the standards.
Rather, they must be applied with the end in view of pro-
viding a solution that will be satisfactory enough to
both sides to be workable. The circumstances of the
parties must always be kept in mind by the arbitrator.
His (her) task is to determine what the parties before
him, as reasonable men, should have agreed upon by nego-
tiations.'" Elkouri and Elkouri, How Arbitration Works,
747-8

(In this connection, the arbitrator notes that the issue of whether

the County's failure to ratify the tentative agreement constitutes a
failure to bargain in good faith is not relevant to this proceeding.

It is an issue for the Union to pursue before the WERC, if it so wishes.)

Having concluded that the Union's evidence and arguments con-
cerning the tentative agreement rejected by the County may be properly
considered in thisproceeding, the arbitrator further concludes that
gsuch evidence should not be given heavy weight. She reaches this
additional conclusion because of her concern that a contrary rule or
finding would inhibit the collective bargaining process. A rule giv-
ing substantial weight in a subsequent arbitration proceeding to agree-
ments tentatively made by the parties' negotiating committees but which
later are not ratified by one or both principals would definitely chill
future negotiations between parties. Therefore, in light of this con-
clusion, the arbitrator turns to consideration of other evidence and
arguments ©f the parties to determine which offer should be selected.

As to the specific issues in dispute, there is obviously
little difference between the parties' positions in regard to work
week and overtime pay in light of the County's express stipulation
at the arbitration meeting on these matters. However, in view of
some past conflicts over interpretation of the existing contractual
language, the Union's position is slightly preferred because it

expressly spells out in contractual language detailed implementation
of policies. :
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As to the sole economic issue before the arbit?atoy,.vacations.
it should be noted that the County has not raised an }nablllty to pav
argument. First, the vacation issue requires a scrutiny of comparables.
Looking at comparables, the County's position appears on the
low side; the Union's proposal is on the ﬁlgh side. Without consider-
ing other factors, the County's position 1s to be qrefgrred. However,
the arbitrator's preference for the County s position 1S not a strong
preference because the Union has some sigqlflcant counte;valllng _
arguments which must be considered. Specifically these include Union
arguments that the vacation benefits it proposes are not out 9f.1lne
when one considers its already agreed to wage settlement of 7% in 1978
and 6.87 in 1979 and the fact that some other County employees ?lready
enjoy this benefit. Although the a;bi?rator accepts the Count¥ Sh -
argument that employees in the Sheriff's Department, because of thei:
unique work and work week, should not be considered in the same position

as members of this bargaining unit, the County has failed to distina—ish
satisfactorily the position of other employees. The arbitrator is
unclear why the '"status" of nurses and what 'bressures accompanying

their work responsibilities" detract from the Union's point that some
other County employees (in the Nurses' unit) enjoy the generous vaca-
tion benefits that constitute the Union's final offer. Accordingly,
while the arbitrator concludes that the County's offer on vacations is
to be preferred, and this conclusion would be determinative if there
were no other issues in dispute, that preference is not a strong one
and is not necessarily determinative in this proceeding.

As to the final issue in dispute, fair share, it should be
initially noted that both parties propose some version of this type of
union security, although there are significant differences between
the parties' proposals. 1In particular, the County's proposal as to
fair share contains a special waiver for certain already hired members
of the bargaining unit who are not members of the Union and a limita-
tion on liability provision. The Union's proposal contains a refer-
endum requirement before the fair share is implemented. Once the
referendeum indicates that a majority of those voting favor a fair

share agreement, it applies to all present and future bargaining unit
members.

Of the various specifics contained in the parties' fair share
proposals, one is of special concern to this arbitrator. The County
proposes that:

Waiver of Fair Share Contribution to Union. Any

present employee hired prior to the above referred

to effective date who, because of religious convie-

tions, conscientious objection or serious personal
commitment, cannot join the Union and desires to obtain

a waiver with regard to the Fair Share Contribution re-
quired may petition the County Board Personnel Committee
and the Executive Roard of the Union as to such matter

and present his or her case. If the parties determine

a valid basis exists for such objection to payment it may
authorize waiver of such payment to the Union but an equi-
valent amount shall be paid by such employee to such char-
itable organization located in Sheboygan County as the Union
and County may mutually agree to be appropriate.
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While the County argues that such a provision is similar to Section
19 of the National Labor Relations Act, as amended, such is not the
case.* This federal law applies only to health care institution
employees who are members of a bona fide religion or sect which "has
historically held conscientious objections to joining or financially
supporting labor organizations.'" 1In contrast, the County's proposal
herein c¢overs a much broader group of objectors. There are no prece-
dents or guidelines to help the parties to make the important decisions
required under the County's proposal. The proposed procedures also
involve public officials in inquiries into religious or personal
beliefs of individuals. Such entanglements or intrusions by public
officials are to be avoided unless absolutely necessary to obtain
expressly mandated legislative objectives. 1In addition, there is no
procedure contained in the proposal to determine what happens if the
parties disagree about a case presented to them. The arbitrator,
therefore, concludes that the Union's fair share proposal is preferable.
{(ther features of the County's or the Union's proposals are
not critical and the Union's proposed language is identicial to

language voluntarily negotiated in another County collective bargain-
ing agreement)

Since the arbitrator has not been given authority to split her
award in this dispute, she must decide which offer overall is more
reasonable in the light of the statutory factors and the above con-
clusions.. As discussed already, there is little difference between
the parties on the issues of work week and overtime pay. The County's
position on vacation pay is preferred, but the preference is not a
strong one. The arbitrator believes that the fair share issue (par-
ticularly the problems concerning the County's waiver proposal)
must be determinative of the outcome of this proceeding.

AWARD

Based upon a full and fair consideration of all the evidence
and arguments presented by the parties and the statutory criteria
contained in the Municipal Employment Relations Act, and for the
reasons stated above, the arbitrator selects the Union's final offer
and directs that its terms be incorporated into a collective bargain-
ing agreement between the parties for the period commencing January 1,
1978, through December 31, 1979,

June Miller Weisberger
Mediator-Arbitrator

DATED: April 9, 1979
Madison, Wisconsin

*Sec. 19. Any employee of a health care institution who is a member

of and adheres to established and traditional tenets or teachings of
a bona fide religion, body, or sect which has historically held
conscientious objections to joining or financially supporting labor
organizations shall not be required to join or financially support

any labor organization as a condition of employment; except that

such employee may be required, in lieu of periodic dues and initiation
fees, to pay sums equal to such dues and initiation fees to a non-
religious charitable fund exempt from taxation under section 501

(c) (3) of the Internal Revenue Code, chosen by such employee from

a list of at least three such funds, designated in a contract between
such institution and a labor organization or if the contract fails

to designate such funds, then to any such fund chosen by the employee.



CIXNTY OFFER

T.
WORK WTLK

The mormsl work week for full time employees shall be
guarantesd 4t thirty seven and one-half (37 1/2) hours per
weak, sncept for the maintensnce pargonnel vhose work week
shall be forty (40) hourw per weok.

The work schedules for tha verfous departments shall
be datermined by the dspartment hedd and said vork schedula,
encapt lor emsrgency situaticons, shall not be changed without
thres (3) work days prior hotice to the employoes sffected
thareby.

Overtiss In the various department shall be equally
divided ampng the employees in thelr respective departmenta
Insofar as it is practical to do so smong the ceployees
called to do the work which requires sald overtime.

(MICN OFFER

ARTICLE VII
WORK_WEEK

The work week ghall consist of five (5) consecutive work
days Monday through Friday in a pre-established work sche-
dule. The vork day shall ge tevan and one-half (7%) hours
Eer day except for custodian, maintensnce mah snd assistsnt
huildln. superintendent whose work day shall be sighc (8)
ours.

Exployees scheduled to work thirty-seven and one-half (37-%)
hours shall continue to have 4 minimum of thirty-seven and
one-half {37.4) hours and custodian, maintenance man and
assistant bullding suparintendent shall continue to be sche-
duled for & minimum of forty (40) hours in every normal work
wveek. Al) full time employses shall be guarantced the full
work schedule,

Each office’s work schedule shall be detaroined by the da-
artment head upon approval of the Personnal Committee. Tha
loyer shall hava che greateast degree of flexibilicy in

scheduling hours as it determines necessary.

Work schedules for each office satting forth the work days
and hours shall ba sstablishad as above and assigned on the
basis of seniority within the department with che moat
senior employee qualified to do the work baing entitled to
select the shift schedule desired, In the event of a change
in the schedule from tha sstablished schedule to a new
regular schadule the shift preference again shall be awarded
on the basis of seniority so long as the selecting employes
is qualified to carr{ out the work responsibilities. The
work schedule shall be posted in each office and shall not
ba chan{.d, except for emergency situations, without thrae
(3) work days' prior notice tc the employess affactad thare-
by. Voluntary temporary exchanges of shifts cthat in tha
determination of the departmant hasd are not disruptive of
office procedures may be pesrmitted on an occasional baeis to
accomnodace the personsl needs of the enployees.

Ovartime may be scheduled at any time as deemed nacessary by
the Employer. Overtime shall be distribucted as equitably as
posaibla smong the qualified employees within the depart-
went. The first conaideration for ovartime will he given to
those employees who are permanently assigned to thae !ob in-
volved, Ewployess assigned to work the overtime shall be
required to carry out such assignments, except that an em-
ployeo may upon request be released from an overtine sssign-
went L{f & qualified replacement is availsble and willing to
work.

Exmbit A (peger)
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. VACATIONY

S, Eiigidilivy:  After completion of the firet twelve {12} mwitha In o
fmAnsnt position, employevs shill be grantcd honcusuldtive vecatlon
wed on eccumulated continuous service aa folivus:

Years of Service Na. of Yacation Duys

3 10 days
M 15 -
13 TR
s 3 -
13 .
I T
A7 % *
12,

TINE AND QNE NALF

tims and one half (1 1/7) shall be pald for all hours

£ hours
worked outsida of the ssployess' vegular shift o
on regularly schedulsd workday and for all hours worked on

che wiployasss' day off.

“e me v i g - - - ——— e . e - .

(IO QFFER

VACATIONS

4. Eligibilgc Aftar completion of the first twelve
minths In & permanent position, employees shall be gran.
noncunulative vacat{on based on accumulatad continuous

vice as follows.
¥o. of Vacation Days
Ty

Years of Service
_—_r—s

1 15 days
8 21 days
13 22 days
14 1) days
13 24 days
16 25 days
17 16 dayas
12 27 daye
ARTICLE XII '

TIME AND ONE-HALF
Time and one-half (1%) shall be paid:

a) for all hours worked in excess of seven and one-
(7%) hours per day or in excess of thircy-seven
one-half (37%) hours per week except for custodi
maintenance man and assiptant building luncrl.nu
positions when such maximums shail be eight (8)
par day or forty (40) hours per vulv.;

b) for all hours worked on the employes's day off.

R P O (A, N\
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e,
BUCS DEDUCTION AMD JAIR GHARC PAYRLETS

To assist the Union in cellecting duwes from {tn wmaber and & lihe
| frem mom-sesbers lor thelir contributicns towurds the weoivices yrovided
the Unioe the parties 4gres.

1. Duss Dedurtions., [Effective vea tha first day of the
@octh after this agreemeat is approved the County
will deduct from the pay of the employess their Unlon
penbership durs provided that at the tise of such
deduction there (s in the posscuslon of the County
8 cwrrent weitien assignment signod by the employes
authorining such deductlon.

3. Payment for Repre.entstion Cnpenses. All employees
worklng for Shebuygan County are not required as &
condition of employment to belomg to the Unlon.
However, the tnlon hus been certified by the Wis-
consin Laployment Relations Commission (WERL) as
the ancluslve bargaining agent fur the caployees
in the Court Wouns. In conaideration for
the services of the Union and [ts costs of repre-
seotagion collective burgeiniag and contract
sdministration aby non-probatlopary esuloyes
hired after the above refsrred to sflective date
who [s not & meaber of the Union (Local 2481)
shall, as a condition of continued employment,
pay to the Union asch month, In the form of a
payroll deduction, a sum equal to that paid as
cegular sonthly unlon dues by employess in the
bargaiuing unit who are union weabers {Fair Share
Contribution).

3. Valver of Fair Share Contributlom to Unjon. Any
present cup[ny" hired prIor to the ebove referred
to sffective date who, bocsuse of religlous con-
vietions, conscientioun cbjection or serious per-
scnsl comaltwent, cannot loia the Union and Jealres
to obtain & walver uith regard to the Fair Share
Coatributioa requirsd may petit fon the County
Board Persconel Committes and the tascutive Board
of the Union &s to such satter and present his or
her case. 1 the parties detaruine & valid basis
enists for such objection to payment it may
autborise waiver of such payment to the Unlon
byt an equivalant amount shall be pald by such
snployes to such charitable ovganisation located
im Shaboygan County &s the Union end the
County may sutually agree to be approprlate.

tance. The County shall remit all wenberehip

. 5‘“: and Tair Share pl:'-nts withheld by it to the
Local Umion Treasursr once sdch month. Changes in
the amount to be deducted shall be by writien
potification [rom the Unlon at ledst ona (1) mmth
pefors the affective date of any change. Such
potlfication shall also be glven to all nom-
sembars., The Laployer shall provide the Union
with & Mist of all employees trom whom such deductlons
are made with sach monthly remittance to the
Unioa.

epresantstive Tf, through lnadvurtence or
erTor, the County lails orf neglects to make J
deduction which [s properly due and owing trum the
employse*s pay chech, such duluction shill be mude
from the next pay check of Uhe onployes and sub-
altted 10 the Locel Unlon Treauurer. The County
ahall aot be Llable to the Unlon, seployes of any
party by reason of the requircments ot this ssction
of the Agreemcut for the reittanee or peysont of
any sus othar than that conutituting 4ctual deduc-
tions made from caployes weges odirned.

»

PO L U —ma P -——

INION CFFER

ARTICLE VI
FAIR SHARE AGREEMENT

The Employer shall deduct once sach month from the sarmin
of each non-probationary smployes in the collective barga
ing unit an amount equal to the monthly dues certiffed

the Union as the monthly dues required of each Union m;
and pay said amount to the Treasurer of the Union on or b
fore the end of the msonth i{n which anid deduction was mad

Changes in the amount to be deducted shall ba b i
notiff{cation from the Union at least one (1) m;t:rb:'f::'r‘a
the affective date of any change.

The Exployer shall provide the Unfon with a list of all
ployees from whom such deductions are msds with -:ch.lon:}
temittance to the Union.

I1f an error is discovered with respact to any deducti
under this provision, the Employer shall cor)r,ecl: n:i.dO::rn
by appropriste adjustment in the next paycheck of the em-
ployes or the next submission of funds to the Union,

Referendum to

Authoriza Fair Share Agresment. The TFalr
acome of
binding on both parties when such agreement has bi::t:‘::i
fied by a refersndun conducted among all employees in the
bargaining unit. Unless one-half (X} plus one (1) of che
vot ng employeas vote in favor of the Fair Shars Agreemen:
this Fair Share Agresment shall be null and void and the
Fair Bhare Agresment shall not be implerwnted during the
term of this contract, This referendum shall be conductae:
by the Wisconsin Employment Relations Commission accordin
to the ulg:lntlon of the parcies. Only one (1) such re-
ferendum shall ba conductad during the term of this Agres
went and failure to obtain the necessary vote as spucifier

above shall make fneffactiv -
gty e the herein Agency Shop pro

: EXhib+ A (pase3)



