IN THE MATTER OF MEDIATION/ARBITRATION
BETWEEN
ELMBROOK EDUCATION ASSOCIATION
AND
ELMBRCOK SCHOOL DISTRICT BCARD OF EDUCATION

CASE IX ©No. 23220 MED/ARB-149
Decision No. 1l66l7-3a

AWARD OF ARBITRATION

A hearing on the issue involved in the above case as stated below was held
on January 15, 1978 in Brookfield, Wisconsin before the undersigned arbitrator.

Appearances for the parties were:

Walter S. Davis, Esquire
250 E., Wisconsin Avenue
Milwaukee, Wisconsin 53202 FOR THE BOARD

David Pfisterer

Exec. Div. Tri-Wauk Uni Serve Council

10201 W. Lincoln Avenue

West Allis, Wisconsin 53227 FOR THE ASSOCIATION

All parties were afforded full opportunity to examine and cross examine
witnesses and to adduce relevant evidence.

Upon the entire record and with due consideration being given to the arguments
advanced by the parties I find as follows:

THE ISSUE
Which final offer of the parties shall the Arbitrator select?
BACKGROUND

Starting on April 4, 1978 the Elmbrook School District Board of Education
(hereinafter referred to as the Board) and the Elmbrook Education Association (here-
inafter referred to as the Association) met on 7 occasions to reach an accord on a
new collective bargaining agreement covering the following employees:

All regqgular full-time and all regular part-time certified teaching
personnel, including guldance counselors, librarians, department
heads, teaching vice principals, and teaching nurses, excluding per
diem substitute teachers, office and clerical employees, maintenance

employees, dieticians, kitchen employees, all supervisors and all
other emplcyees.

The Association and the Board have been parties to a collective bargaining
agreement covering the above employees which expired on June 30, 1978.

The Elmbrook Schocl District serves the City of Brookfield, the Village of
Elm Grove and parts of the twon of Brookfield and the City of New Berlin which lie
immediately to the west of the City of Milwaukee. The District operates two high
schools, three junior high schools and nine elementary schools plus one special
education building. During the 1978-79 school year the district serves approximately
9000 students and employs approximately 600 teachers and 3B administrators.



On June 29, 1978 the Association filed a petition with the W.E,R.C. requesting
the initiation of Mediation-Arbitration pursuant to Section 111.70(4) (cm) of the
Municipal Employment Relations Act (hereinafter referred to as the Act). On
October 9, 1978 a member of the W.E.R.C.'s staff, conducted an investigation which
reflected that the parties were deadlocked in their negotiations. During the investi-
gation the parties exchanged their final offers as well as a stipulation on matters
agreed upon to said investigator wheo, on October 11, 1978 notified the parties that
the investigation was closed and also advised the Commission that the parties
remained at impasse.

On October 19, 1978 the Commission ordered that Mediation-Arbitration be
initiated for the purpose of resolving said impasse,

On November 3, 1978 the parties advised the Commission that they had selected
the undersigned from a panel of 5 names and the Commission on November 6, 1978
appointed the undersigned to mediate-arbitrate the issues in dispute between the
parties pursuant to Section 111.70(4} {cm)éb. of the Act. Notice of this appointment
was made public by the Board and thereafter a petition was filed by in excess of 5
citizens of the jurisdiction requesting a public hearing on the matters in dispute.

As a result thereof and by agreement of the parties a public hearing was held
in the Administration Offices of the Board in Brookfield, Wisconsin on December 20,
1978 between the hours of 3:00 P.M. and 7:30 P.M. At this meeting representatives
of the parties spoke, giving thier respective positions regarding the issues
remaining in dispute. At this meeting approximately 18 persons spoke and/or sub-
mitted written memoranda setting forth their views regarding some of the issues in.
dispute. Most of them spoke about the Fair Share issue.

The parties submitted a stipulation setting forth the agreements reached
prior to impasse which are set forth herein: (See pages 3 through 17)

EVIDENCE

The Board submitted at the hearing a "Memorandum with Exhibits in Support of
Elmbrook School Board's Proposals". The Association also submitted a document "Brief
and Exhibits of the Association”. The Board's "Memorandum" consisted of proposals
and positions regarding Layoff, Salaries, Extra Pay and Fair Share and included
39 Exhibits, the total document consisting of approximately 310 pages. The Association
"Brief" consisted of 40 pages and attached thereto were 41 Exhibits and an appendices
totaling in all approximately 200 pages plus & arbitrators awards.

I have attempted to carefully read these documents with emphasis being placed
upon those portions emphasized by the parties in their briefs and have arrived at

findings and conclusions as follows:

SALARTES AND EXTRA PAY

It is the Board's position that its proposal regarding salries represents an
increased wage cost for the continuing staff of 8.2% above the cost for the 1977-78
school year while the Associaticon's proposal represents a 9,32% increase on a
comparable basis. In support of its position the Board refers to the existing Wage
and Price Standards which became effective October 2, 1978 and that although the
Board's total monetary proposal does exceed the suggested 7% pay standard the
Arbitrator's affirmation of the Board's proposal would not cause the Board to be in
violation thereof. The Board further contends that to hold otherwise would force
the Board to violate the spirit and intent of these Standards. Since the fringe
benefits herein have been settled these Standards, the Board contends, should not
be stretched any further. In support of its contention the Board submitted graphs,
charts and other documents to show that its salary proposal is very competitive
with salary levels of the adjacent school districts.

It is the contention of the Association which submitted supporting evidence
that Elmbrook is not an average community and that it is the fourth wealthiest
suburban district in terms of equalized property values in the Milwaukee area and
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STIPULATION OF AGREEMENTS
BETWEEN
ELMBROOK BOARD OF EDUCATION
AND
" ELMBROOK EDUCATION ASSOCIATION

October 9, 1978

The parties stipulate that the following agreements were reached in collective
bargaining between them for the 1978-79 successor agreement. All provisjons of
the 1977-78 Agreement which are not modified by these agreements or by an arbi-
trator's award shall remain in full force and effect for the term of the 1978-79

Agreement,

1.

The Board of Education and the Elmbrook Education Association agree to work -
out a program on a uniform procedure, regarding time for I1.E.P.'s. Such
agreement will be & side letter and not part of the contract.

Line 196 - Increase the maximum of the present monthly disability income
from $1200 to $1800.

6.6.2 - Change lines 360-362 to substitute the following:

Teachers at all levels shall be given 3 two-hour departmental/grade level
planning sessions as part of the existing in-service/ work day program.

6.11.4 - Transfers in Minor Area of Certification:

A teacher who must be transferred to a minor area of certification in order

to prevent lay-off must, in order to teach in that minor area of certification,
either have taught in that area in the last five years or must have obtained

at least six credits in the last five years in that area of certification.

If neither of these conditions exist, the teacher shall have one year from

the commencement of teaching in that area to complete six credits fn the minor
area.

Remove the reference to Appendix M, found on line 830 of. the 1977-78 contract.
Appendix BI-Calendar and Appendix BII-Inclement Weather Make-Up Days (attached).

Appendix D-VI - Chairpersons and Grade Level Leaders

- SENIOR HIGH JUNIOR HIGH GRADE LEVEL LEADERS
One Member Dept. - $200 One Member Dept. - $200 1-3 Members - $350
2-5 Members - $660 2-5 Members -~ $560 4+ Members - $400
6-9 Members - $830 6-9 Members - $730
10+ Members -$1000 10+ Members - $900




(See Inclement Weather Days - Appendix BII)

=
s o ' g b ~4
v 78-79 SCHOOL CALENDAR ) T ac <
APPENDLX B1 SCHOOL DFSTRICT OF ELMBROOK 5 26 <3 &
m —
M,T 8/28,8/29 In Service - Work Day 2
W-F 8/30-9/1 School 3
M 9/4 Labor Day }
T-F 5/5-9/8 School 4
M-F's  9/11-10/20 Schoot 30
M-W 10/23-10/25 School 3
TH,F 10/26,10/27 Teachers' Convention
M-TH 10/30-11/2 School 4
F 11/3 Work Day 1
M, T 11/6,11/7 *School. 2
*Flementary and Special Education: Conferences; Secondary: Schoo)
FIRST QUARTER TOTALS 46 ) 3 50
N-F 11/8-11/10 School 3
M-F 11/13-11/17 School 5
M-W 11/20-11/22 School 3
TH,F 11/23,11/24 Thanksgiving 1
M-F's 11/27-12-22 School 20
12/23-1/1/79 Winter Recess
T-F 1/2-1/5% School 4
M-F 1/8-1/12 Schoo) 5
M-TH 1/15-1/18 School 4
F 1/19 Work Day }
SECOND QUARTER TOTALS 44 1 ) 46
M-F's 1/722-2/23 Schoo) 25
M-TH 2/26-3/1% Schoo) 4
f 3/2 }; Work Day, % In Service ]
M-F's  3/5-3/16 School 10
M-TH 3/19-3/22 School 4
F 3/23 Work Day |
M 3/26 *School 1
*Elementary and Special fducation: Conferences; Secondary: School )
) THIRD QUARTER TOTALS 44 0 2 46
T-F 3/27-3/30 School 4
M-F 4/2-4/6 School 5
M-TH 4/9-4/12 School q
4/13-4/20 Spring- Recess
M-F's 4/23-5/25 School 25
M 5/28 Memorial Day Observance 1
T-F 5/29-6/1 School 4
M-TH 6/4-6/1 School 4
F 6/8 Work Day |
FOURTH QUARTER TQTALS 46 1 1 44
FIRSY QUARTER 46 1 3 50
SECOND QUARTER 44 1 1 46
THIRD QUARTER 44 0 2 46
FOURTH QUARTER 46 1 1 48
TOTAL 180 3 7 190
Note: 1!; days, at the discretion of the principal and faculty of the junior high schools
may be used for parent conferences.
An additional }; day for the kindergarten spring and fall conferences may be added,
if needed, at the discretion of the principal
Note: The week of June 11-15 is reserved for possible make-up days.



APPENDIX B 11

Inclement Weather Make-Up Days

On days where school is closed due to inciement weather, if the first inclement
weather day occurs before March 23, 1979, a student contact make-up day will be
scheduled on March 23, 197%. Teachers must meet the deadlines in getting their
work done to replace the work day.

The second inclement weather day will require no make-up day.

The third inclement weather day will be made up as a contact day on June 8, 1979,
and the make-up work day will be Monday, June 11, 1979. If the June 8 day has
altready been used as a make-up day*, then June 11, 1979 will be used as a contact
day and June i2, 1979 will be the make-up work day.

The fourth inclement weather day will require no make-up day.

The fifth inclement weather day will require a make-up contact day on June 11, 1979,

if available, or the first day thereafter, with a work day following, but not on
a Saturday.

A1l of the foregoing is subject to State Statute, and if the State amends the
statute to increase the number of school days for purposes of State Aid, the dis-
trick will comply with the State regulation.

Alternative methods of completing necessary close-of-school duties shall be made

available to teachers who present compelling and specific personal reasons to the
Assistant Superintendent of Personnel, justifying such individual treatment.

* Should all inclement weather days occur after March 23, 1979, all dates wou]d
be advanced one day.
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For the Elm roo uEat1on ssociation For the Elmbrook Board of Education




The following is a copy of the Association's final offer:

' AssocinTiing FiNAL OFFER

Name of Case: /;yg”/:ui Cit'f/((f (“ (/ C,L,bu/<

iy

Cever LXK Caen G p 3990
Pl felil— Y
The following, or the attachment hereto, constitutes our final

offcr for the purposes of mediation-arbitration pursuant to Section
111.70(4) (cm)6. of the Municipal Employment Relations Act. A copy
of such final offer has been submitted to the other party involved
in this proceeding, and the undersigned has received a copy of the
final offer of the other party. Each page of the attachment hereto

has been initialed by me, ’
C ’ / ’ -/-‘ 2/‘ l\\ _,I
s ’ -
-‘L /‘ / "';" 7. . /(4 f/({g/(‘ f/, NI / ¢t
(Dat&) (Representative)

+

. :_" .-‘ — '
On Behalf of: R / Lo A Z //(Q:/(/ e /{:’Ji}((_"{' //’/';.;
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EEA PROPOSAL — AL/, (7w -
P ‘
Gf’ ! If necessary to decrease the number of teachexs within the school district, part-
time teachers shall be laid off first and shall be placed on a separate recall
list. Except as specified below, they shall have recall rights to part—time
positions ‘only.

1f further reductions in the number of teachers are required, the Administration
shall lay off the necessary number of full time teachers within subject areas of
certification in the inverse order of the teacher's number of years of continu-

ous service within the bargaining unit as determined by the date of signing the

initial contract in the most recent period of uninterrupted service.

Teachers who have left the bargaining unit and returned priar to the effective
date of this contract shall not lose seniority because of this clause.

Wherever podatble, part—time positions-will-be-combined to form-full-=time-pesi-
ttons. A teacher in an affected area shall have the right to be transferred into
a different area within the district in which he is alsgo certified. A teacher
who must be transferred to a minor area of certification in order to prevent
lay-off must, in order to teach in that minor area of certification, either

have taught in that area in the last five years or must have obtained at least
s1x credits in the last five years in that area of certification. If neither

of these conditions exist, the teacher shall have one year from the commence-
ment of teaching in that area to complete six credits in the minor area.

No teacher shall be prevented from securing other employment during the lay-off
under this subsection.

vdlunteers for 1ay-off will be takenffirstl ‘VSTﬁhigéih‘will be tréateﬁ in {
accordance with the lay-off: procedure as” it relates ‘to re-~call Fights fand bene-

fits 'while on lay-off status./ -,/ ~ 7=~ ¥ - h

] 7 - V) -

Teachers shall be reinstated in inverse order of their being laid off if certi-
fied to fill the vacancies. It shall be the responsibility of the laid-off
teacher to keep the Administration informed at all times of his or her current
address and telephone number.

The administration shall recall teachers by written notification {(certified
mail, return receipt requested). Such teacher or teachers shall have fifteen
{(15) days from receipt of the notice in which to reply (certified mail, return
receipt requested)}. Teachers who refuse a recall offer in two separate school
yvears shall immediately be dropped from the list of recall candidates and for-
feit all further rights to recall. A teacher need not be given more than one
recall offer per school year. Teachers shall be dropped from the list of recall
candidates after three years on such a list.

The reinstatement of a teacher shall not result in a loss of credit for previous
years of service, No new or substitute appointments may be made while there are
laid off teachers available who are certified to fill the vacancies in the dis-

trict.
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Teachers who are on layoff status will be given preference for substitute posi-
tions. In addition, they will be entitled to participate in the District group
health plan at their own expense with payment 30 days in advance. Such parti-
cipation will be allowed until the earlier of two conditions occurs: either
the laid off teacher has a permanent position or the time limit established by
the insurance company is exhausted.

Full time teachers who have involuntarily been issued reduced contracts shall

retain seniority on the full time list and shall be subject to recall under this
section of the master agreement.

Full time teachers requesting reduction to part time status, after the effective
date of this contract, shall forfeit any seniority rights tc full time jobs.

All layoff and recall'rights of full time teachers shall apply to part-time
teachers except:

a. The seniority of a part~time teacher who once had full time status shall be
applied as follows:

1. Years of full time teaching shall apply to the full time 1ayoff/recall
list. The refusal of one offer of full time employment shall result
in forfeiture of any futurei-rights to full time employment.

RTINS

2. The vears of full time plus part time teaching shall apply to the part
time layoff/recall list.

e ~

b. No new or substitute appointments may be made for part-time positions while
there are part-time laid off teachers available who are certified to fi11 such
vacancies in the district.

A Ay
N
The District shall forward to the Association by September 30 of each year, a

senjority list of all employees and a list of those persons on either the
full-time or part-time layoff lists and their relative rank.
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MINOR MONETARY ITENMS

A1l figures on the Extra Duty schedule shall be increased 5.5%

Summer Scheol - Increase figures by 5.5%

$1313.76 $218.97 $43.78
$1367.33 $227.88 $45.58

6th Teaching Assignment - Increase figures by 5.5%
$1674.29 $837.14

Staff Substitute - Increase figures by 5.5%

$3.35 $10.05

+ Ph.D. Szizend - Increase by 5.5% or $558

4//(4/0 { )/ L(t’z Ec.- /{/;g ' Lf/’)ZL'-q'E'L oo ,.,u(”
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El‘.HhItL)OK EDUCATION ASSOCIATIUN PHOPULAL
- ‘ /S /

W Fst ¢+ N furdl %-“"'F/-.
Insert Falt Share and renumber the tollowlng,

The Assoclation, as the exclusive representative of all the quluyuua
in the baryailning unit, will represent all such employees, A350ﬁ1at1?:
and non-Association, fairly and equal}y. aqd all employees 1? the :n ‘
will be required to pay, as provided in th1§ article, thelr ixr_: ?i;
of the costs of representation by the Association. ﬁo employge sha

be required to join the Association, but membership Ln_Fhe Aabogt:txun
shall be made avallable to all cmployees who apply consistent wi

the Rssoclation constitution and bylaws. No employee shall be denyed
Association membership because of race, creed, color, sex, handicap

or age.

ayreus that effaective the last paycheck 1n Septembes vr
::i::?yégzzrafier the date of initial employment if after the ipe:;qﬂ
of school, it will deduct from the paychecks{9f all emﬁ%oyeis n e
collective bargaining unit who are not wembers of the Abso;eatxon A
subject to Sectjon 5.6, or whase membership dues have noFf. gnbpaz
to the Association in some other manner, the ?mount certifie Y~h "
the Rssociation to be the cost of representation. Such ?mounts sha
be paid to the treasurer in the same manner and at the 5§me‘t1me as
those dues voluntarily deducted in 5.6 above. The Assocxa;xon a?ieea
to certify only such costs as are al}oued by law and to in orm t\;
employer of any change in the certified costs of representation o
non-association employees required by law.

Changes in the amount of dues to be deducted sh?ll Le certified by
the Association ten (10) days before the effective date of the chanye.

The employer will provide the Assoclation with a 11§L of employees
from whom deductions are made with each monthly remittance to the
Association.

Save Harmless Clause

The EEA does hereby indemnify and shall save the District harm-
less against any and all claims, demands, suits, or other forms
of liability, including court costs, that shall arise out of or
by reason of action taken or not taken by the District, which
District action or non-action is in compliance with the provi-
sions of this Article, and in reliance on any lists or certi-
ficates which have been furnished to the District pursuant to
this Article; provided that the defense of any such claims,
demands, suits or other forms of liability shall be under the
control of the Association and its attorneys. However, nothing
in this section shall be interpreted to preclude the District
from participating in any legal proceedings challenging the
application or interpretation of this Article through repre~
sentatives of its own choosing and at its own expense.

3 7 g{ /ﬁ] 754
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ELMBROOK EDUCATION ASSOCIATION PROFPOSLAL

Internal Rebate Procedure

The EEA shall provide employes who are not membars of the Association
with an internal mechanism within the Association which allows those
employes to challenge the fair share amount certified by the Associa-
tion as the cost of represantation and receive, where appropriate,

a rebate of any monies determined to have been improperly collected
by the EEA pursuant to this sgection.

This Fair Share clause shall become effective 30 days after approval
by 50% plus one (1} of the eligible voters in a referendum conducted

by the WERC.

-12-



- The following is a copy of the Board's final offer:

DisTRiCVs  FiNAL o FrER

Name of Case: wgo_l,r;ﬂju?m}“j] Zém&-ﬁ;{, C{u.l.z__z o ¥3yre Red-Leg- /49

The following, or the attachment hereto, constitutes our final
offcr for the purposes of mediation-arbitration pursuant to Section
111.70(4) (cm) 6. of the Municipal Employment Relations Act. A copy
of such final offer has been submitted to the other party involved
in this proceeding, and the undersigned has received a copoy of the

final offer of the'other party. Each page of the attachment hereto
has been initialed by me.

oo St DI i

7-] (Datey (Réptesentative)

On Behalf of: g&.\fwr& jq.ﬂ.h-éL

..13-
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Extra duty pay: 5% increase on all listed extra duty pay stipends in
Appendix D (excluding Section VI) and 5% increase for Summer School,
Staff Substitute, Sixth Assignment and PhD Stipends.

7<44&41buﬂuw_ 4 273/}3'
23y
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11
12
13
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B.A,+00 B.A.+15 B.A.+30

A B A B A B
10466 10765 11134
19828 " 11190 11562
11256 11625 11998
11684 12953 12417 -
12174 12544 12971
12665 13939 13529
13151 12999 13526 13278 14070 13798
13642 13399 14811 13764 14682 14374
14255 13949 14424 14318 15295 14989
14866 14561 15231 14925 15987 15601
15479 15173 15844 15537 16519 16214
16150 15815 14519 16184 17198 16855
169 sty 17283 L44S 17843 :7524'
- T {700 8328

{Mm ..4:.7/’/73

r/9/78

* H.A.+30 Mo 415 H.A.+30 M. A, +45
A B A B A B A R
1746, 12111 12488 12845
12174 12544 12989 13278
12682 12971 13336 13765
13030 13399 13764 14133
13504 13949 14318 14682
14133 14497 14866 $5231
14682 14484 15651 14775 15416, 15144 15785 15509
15295 14989 15664 15358 16629 15722 16398 16591
15907 15601 16271 15965 16641 16335 17805 16764
164519 16214 14884 14577 17254 16947 1717 17311
17131 14825 17496 17190 17845 17550 18230 17924
17802 17448 18171 17831 18336 18292 18905 18544
18478 18137 18842 18508 19211 18871 19574 19242
19211 18842 19576 19211 19946 19576 20318 19944
geest 19681 Joqig apoSy  Jelx et AT 20792
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e PROPOSAL

Cfl / If necessaxy to decreqse the number of teachers within the school district, part-
time teachers shall be laid off first and shall be placed on a separate recall
list. Excep- 2s specified below, they shall have recall rights to part-time

positions only.

1f further 'refustions in the number of teachers arxe required, the Administration
shall lay c2Z she necessary number of full time teachers within subject areas of
certification in the inverse order of the teacher's pumber of years of-LERTinee-
tragl service within the bargaining unit as determined by the date of signing the

initial cow:::::,ggggha-mnshhreeent-pfffaé-of-aainhnﬁnupted-samwgggl_

°Tenah!mxpwnahl&uaa—Laﬁtéfhe—bafqa*ﬁ%ngmunmérandrreéuaaadp$nnmnhdu>-the;e@izcttve

a*ediih- A teachar in an affecteu area shall have the right to be transferred into
a different area within the district in which he is also certified. A teacher
‘who must be trzasfarred to a ninor area of certification in order to prevent
lay-off must, in crder to teach in that minor area of certification, eithexr

have taught in that area in the last five years or must have obtained at least
six credits in the last five ye=ars in that area of certification. If neither e
of these conlitions exist, the teacher shall have one year from the commence- :

ment of teaching in that area to complete six credits in the minor area.

No teacher shall ke prevented from sncurlng other employment duxing the lay-off
+ under this sutsaction.
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'Teachers shall == reingiated in invarse oxder of their being laid off if certi-

fied to fil} == wacancies. I= shall be the responsibility of the laid-off

teacher to kc== t-= Adminis+traz:on informed at all times of his or her current

address and ==2lschona nooder. : . -
The administrzcics shall reczl) teachers by written notification (certified

mail, return r=ssict reguested). Such teacher or teachers shall have fifteen :
{15) days from —zcaipt of tha notice in which to reply (certified mail, return

receipt reausstai). Teachers who refuse a recall offer in two separate school .
years shall i-—=zdrztely bs drosoed from the list of recall candidates and for-

feit all furt-zr richts to recall. A teacher need not be given more than one

recall ofier par s_hool vaear. Teachers shall be dropped from the list of recall

a < .

L
-~

three years on such a list,.

it
M

candidates

The reinstatermany of a teacher shall not result in a loss of credit for previous
years of servizse o new or substitute appointments may be made while there are

laid off teac-=vrs available who are certified to £ill the vacancies in the dis-
trict. -

L!ﬁﬂ?

-over-
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Teachers who are on layoff status will be given preference for substitute posi-
‘tions. In addition, they will be entitled to participate in the District qroup
health plan at their own expense with payment 30 days in advance. Such parxti-
cipation will b2 allowed until the eaxlier of two conditions occurs: either
the laid off t=acher has a permanent position or the time limit established by
the insurance company is exhausted.

Yull time teachers who have involuntarily been issued reduced contracts shall
retain seniority on the full time list and shall be subject to recall under this
section of 'the master agreement.

Full time tezchers requesting reduction to part time status, after the effective

date of this contract, shall forfeit any seniority rights to full time jobs.
Al) layoff ard recall rights of full time teachexs shall apply to part-time
teachers exca=ct: )

a. The seniority of a part—tima teacher who once had full time status shall be
applied as follows: ) .

1. Years of full time teaching shall apply to the full time layoff/recall
list. Tha refusal of ons offer of full time employment shall result
in forfzitu=za of any futureprights to full tiwme employment.

2. The years of full time plus part time teaching shall apply to the part )

time lavaff/recall list.
[ ™~ .

b. Na new or substitute appoi
there are part-time laid o
vacancies in the district.

ntments may- be made for part-time positions while
1 teachars available who are certified to fill such

.'

- \ ‘ -
The District sha>! forward to tha Association by September 30 of each year, a
seniority list ¢Z all emplovass a2nd a list of those persons on either the
full-time or par-~=ims lavoif lists and their relative rank.

-

-
.

A post hearing brief was received from the Board dated January 31, 1979.

A | .

0
0
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in addition thereto only 3 districts in the area exceed the average household income
of Brookfield and Elmgrove of which 46.2% had incomes in excess of $25,000 and 80%
had incomes in excess of $15,000.

In support of its claim that its proposal in regard to Salaries and Extra
Duty Pay was justified the Association introduced exhibits including but not limited
to graphs, charts, articles, scattergrams, etc. showing a comparison of the salaries
and extra duty pay of the Elmbrook School District employees involved herein with
employees of approximately 24 other nearby school districts. The Association voints
out that the comparison shows that the salaries of the Elmbrook teachers do not
compare favorably with the salaries of other teachers in the area. The Assoclation
in addition thereto contends that the salaries of teachers clearly trail those of
other Elmbrook district and municipal employees quoting an article in the Milwaukee
Sentinel which stated "In Brookfield police salaries have increased about 50% faster
than teachers salaries.”

The Asscciation further contends the increase offered by the District in the
face of a consumer price rise nearly double this offer is injustified. The Associa-
tion also states that in the last 4 or 5 years the teachers, although salaries were
increased, have actually lost in buying power and this buying power will again be
eroded even if the Association's final offer is accepted.

Both the Association and the District point to wvariocus other exhibits in
support of the above and various other positions.

In its reply brief the District sets forth that the Association contention
that 1ts package represents only an increase of 7.11% over the 1977-78 school year
is misleading and inaccurate for puposes of comparing salary and wage increases
under the guidelines and are actually much higher and closer to 9.32%. This brief
also sets forth that the Association's comparison by graphs comparing the average
salary levels of the twenty-three schools to Elmbrook is misleading ' since its fails
to show that Elmbrook compares favorably with the salary positions of other schools
in suburban Milwaukee, and also that many other necessary factors are left out in
the Association's analysis. The District urges that its comparables show that
Elmbrook teachers salaries are not only competitive but also higher than most districts.

The figures submitted indicate that the Board's proposal regarding the total
package for salaries and extra duty pay is $787,996 while the Association's proposal
equals $892,596. The Board contends its teacher salary increase amounts to 8.2%
while the Association increase amounts to 9.32%. In regard to the extra duty pay
the Board's increase would amount to a 5% increase while the Association's increase
would be 5.5%. The Board's total package increase including fringe benefits would
therefore be 7.83% while the Associations would be 8.87%.

I have made a careful comparison and analysis of the various positions and
contentions of the parties and conclude that both have very tenable positions and
that a decision either way could easily be justified. I am strongly persuaded by
the District's contention that its final offer pertaining to Salaries and Extra
Duty Pay is the closest to the suggested Wage Standards and were the arbitrator per-
mitted to decide each issue separately he would order that the Board's final offer
regarding Salaries and Extra Duty Pay be accepted. However since such is not permitted
by statute decision on this issue will be decided as part of the total package as set
forth hereinafter.

LAYQOFF

The Association contends that full time teachers seniority should depend upon
"continuous service" rather than "date of hire". This would mean that full time
teachers would forfeit their seniority rights to full time jobs once service within
the bargaining unit has been interrupted such as when a teacher accepts an
administrative position.

The Association bases its demands upon the decline in pupil enrollment and
predictions that significant laycffs are to be made in teacher positions and other
staff positions. The Association further sets forth that opreviously when teachers
left the district for jobs in warmer climates but then decided to return to their
former teaching jobs they were rehired and restored their seniority and were placed
in a more favorable position to others who had been hired since their departure.
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The Association states that the Board proposal provides benefits only for non-
bargaining unit personnel at the expense of bargaining unit personnel and builds into
the system a need for the loss of more jobs for the people presently under teaching
contracts and that the potential exists for all job loss to go to current bargaining
unit employees.

The Association introduced into evidence a survey showing that 20 of 23 other
districts provide layoff clauses. Nine districts provide seniority either as the
controlling factor or one of the major determining factors for deciding the order of
layoff and only four contracts provided for administrator rights.

The Board contends that it has follows an unwritten layoff procedure with the
Association's concurrence and that no involuntary layoff has been effected under
past practice and the Association can point to no abuse or inequity that has occurred
in the past.

The Board objects to the inclusion of the words "continuous service within the

‘bargaining unit" since it maintains there are many principals of the District who are

also excellent teachers. The Board does not want to preclude them from returning to
teaching should they so desire., In addition the Board sets forth, that is is its

duty to employ the best teachers available to educate the children of the District.
Total years service, as opposed to continuous years service, is preferable to that

end because total experience with review by Administration results in teaching quality.

The Board in its reply brief asserts that the Association is in error when
it states that under its proposal "teachers and administrators alike will be terminated
if a layoff occurs, while only teachers will be terminated under the Board's proposal”.
Nowhere, contends the Board, under its proposal will an administrator as such "bump"
a teacher unless the administrator is demoted back into the bargaining unit and resumes
his or her role as a teacher before being laid off.

The Association proposal, the Board contends, also favors inexperience over
experience and also discourages advancement by the teachers into the administrative
field.

As to the Board's position that administrators such as principals should be
permitted to return to the bargaining unit because it has a duty to employ the best
teachers available I find little merit. No evidence was introduced to indicate
that the teachers presently under contract were not well qualified nor was any intro-
duced to show that any of the administrators were more qualified. On the contrary
the persons who spoke at the public hearing spoke very highly of the quality of
teachers. Over 39 percent of the parents in a survey conducted by the Association
stated that the gquality of education their children were receiving was "excellent",
47 percent "good", 13 percent “"average" and only } percent "below average". The
present teachers were selected by the Board and I am sure that as set forth above
they were considered well qualified or they woudl not have been hired or retained.

I find nothing in the record that would indicate that the guality of teaching would
suffer if administrators were not allowed to return to their former teaching positions.
If this were so then the Board would owe a duty to its students to urge its adminis-
trators to return to their former teaching positions unless their administrative
expertise was more important to the district.

I am however impressed with the Association's survey which shows that 19 of
the other 23 districts in the nearby area provide for seniority as one of the factors
for deciding the order of layoff and recall. Were I to decide this issue separate
and apart from the others I would order that the Association's proposal be accepted
but as previously stated I must accept one or the other total proposal and I shall
defer until the total package issue is decided hereinafter.

FAIR SHARE

It is the conclusion of this arbitrator that after reading and analysing the
record and the briefs of the parties that the issue of Fair Share is by far the
most important of the four issues herein to each of the parties and but for this

issue he is convinced that the other issues would have been resolved with some
compromises by each side.
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It is the position of the Assoclation that a fair share agreement is
authorized by statute and that the language in its proposal is valid on its face.
It further contends that the Wisconsin statute authorizing fair share also limits
by express terms the expenditure of fair share deductions for legal purposes and
the courts have referred the question of what union expenditures are for purposes
related to collective bargaining and contract enforcement to the W.E.R.C. The
Association further contends that it has already agreed to certify only those
amounts allowed by law and the determination of those amounts is now before the
W.E.R.C. and it has already proposed an internal rebate procedure for amounts
challenged, similar to the method envisioned in the Browne case. A savings clause
providing for a method of dealing with an invalid provision is also provided in
the proposal should one exist, and arguments that this type of union security
language is invalid have been rejected by the courts.

The Association has included in its proposal a clause providing for imple-
mentation after approval by referendum of all eligible employees in the bargaining
unit.

The Association points out that the City of Brookfield which comprises the
greater portion of the size and population of this school district has endorsed
fair share in three separate contracts covering its municipal emplovees.

The Association submitted as an exhibit a map showing the metropolitan area.
This exhibit shows that fourteen of the twenty-four school districts have fair
share in their contracts and another district has agreed to it. These provisions
apply to approximately 4000 of the 6000 teachers. In addition, the Association
points out that fair share provisions have been a long standing fact in Milwaukee
and Mukwonago, Kettle Moraine, Germantown, Slinger and Hartford, also nearly districts,
indicating that the fair share concept has spread beyond the metropolitan area
boundries.

Over two-thirds of Board's evidence and brief is concentrated on the Fair
Share issue. The Board raises approximately 14 reasons why Fair Share should not
be granted:

1. The "free rider" argument of the union is a sham.

2. A fair share provision is a negotiable item; there is no requirement
that the Board must agree to fair share.

3. Fair share introduces compulsion into the relationship between the
Board and its teachers.

4. Fair share is not benefit to the Board, in fact it is a detriment.
5. Fair Share gives a union that which it cannot get any other way.
6. The fair share proposal is subject to many uncertainties and will

result in unlawful use of funds.

7. The rebate procedure is vague and totally unsatisfactory so as to
be defective.

8. The Association's proposal is impractical.
9, The indemnhity provision is totally deficient.
10. The Association's proposal is unreasonable because it fails to

include a grandfather clause.

11. The presence or absence of fair share agreements in other districts
is meaningless, -
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12. The arbitrator must reject the Association's proposal in deference
to the W.E.R.C.'s determination of lawful purposes which are under
consideration.

13. School district residents are overwhelmingly against the fair share
propesal.

14. The Association has failed to show what dollar amount constitutes

a "Fair Share".

It is the opinion of this arbitrator that although items 2, 3, 4 and 5 may be
true and in fact are appealing ones they are only indirectly relevant to the issue
and do not help the arbitrator in resolving it.

As to 1tem 1 the arbitrator feels that the Board has introduced no evidence
to support this statement.

Items 6 through 10, 12 and 14 deal in the most part with the subject of
legality and practicallity of the fair share proposal.

It is the finding and conclusion of this arbitrator that the arguments raised
by the Board in support of these points have been answered by the courts and the
W.E.R.C. The courts, as the parties are well unaware, have remanded to the W.E.R.C.
the determination of whether any portion of union dues collected under a fair share
clause are being expended for non-permissible purposes.

As to item 13 the record supports this statement.

The Board, as to item 11, has produced no evidence or law to support this
statement and I must réject it ag set forth hereinafter.

From an analysis of the record as a whole and with due respect for the argu-
ments of both parties I have arrived at the final conclusion:

As to the argument that fair share interfers with the individual teachers right
to refrain from joining or supporting a union I find that arbitrators in many prior
cases have rejected this argument and I find no cases in which an arbitrator has
supported it. I find that the payment of a fee by an employee who does not wish to
joint that duly aithorized representative of a majority of the employees may in fact
be an infringement on that employees freedom of choice but I find it no more so than
the infringement on that employees desire to negotiate his own contract terms. The
law does not permit such freedom when a union is selected as the duly authorized
representative by a majority of employees. In the eyes of the individual it may
seem unfair but the minority no matter how large is bound by the will of the majority
both by custom and law. The law in the State of Wisconsin provides that if the
employees no longer desire fair share they may by proper procedures vote it out.
Furthermore the Association provision herein regarding fair share provides that it
shall not beccome effective until it is voted upon and only then if a majority of the
voters approve of this. I find no better way of permitting employees to voice their
sentiments than by a secret ballot.

Fair share was made a subject of bargaining by the Wisconsin legislature. I
am sure that not all voted for it, yet it is the law which must be followed by all
even though it is unplatable to some or even most.

As to the legality of fair share and the argument that the Board may be
compelled to violate the law if it deducts fair share fees from its employee teachers
this too has been answered by a number of arbitrators that it has not as yet been
held to be illegal by the W.E.R.C. or the courts. The Board has submitted no cases
to the contrary and I am therefore compelled to reject this argument. Until the
W.E.R.C. decides that the method or amounts collected from or refunded to employees

is illegal then the Association proposal on fair share must be presumed to be legal
and valid.

In view of the safeguards provided by the courts and the W.E.R.C. I am sure
that prbposed falr share clause herein can be administered legally.
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The Assocciation's presentation that a majority of the districts in the area
of Elmbrook have fair share agreements was not refuted in any way by the Board and
I am therefore compelled to accept this evidence. In addition thereto the fact
that acceptance by the City of Brookfield of fair share in contracts with its
employees is a compelling factor in the Associations favor.

I am also impressed by the fact that approximately 80 percent of the teachers
have voluntarily joined the Association (479 out of 597). As Arbitrator Krinsky
stated in his decision (Northwest United Educators v. Clear Lake Joint School
District, Case V, No. 22541, Decision No. 16328} "The arbitrator is much more
reluctant to grant fair share where it is not clearly justified by comparison and/or
where the support for the bargaining agent is marginal and the award of fair share
by the arbitrator might produce a significant change in the balance in the labor-
management relationship”. I find nothing in the record as a whole to convince me
not to follow this rationale.

CONCLUSION

Having considered the record as a whole, the arguments advanced by both sides
and in view of the statute requirement that the arbitrator choose one parties offer
in its entirety and not on an issue basis it is the conclusion of the arbitrator,
albeit not any easy one, that the position of the Association is the more meritorious

and must be granted. Based on the dove the arbitrator hereby makes the following
award:

AWARD
The final offer of the Association is selected and must be implemented by

the parties.

Respectfully submitted,

Edward T. Maslanka /s/

Edward T. Maslanka, Arbitrator
7 South Dearborn Street
Chicago, Illinois 60603

DATED: March 7, 1979
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