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WISCONSIN LMPLOYMENT
LZLATIONS COMptictian

In the Matter of
Arbitration Between

BURLINGTON SUBSTITUTE TEACHERS

EDUCATION ASSOCIATION WERC CASE XII
and No. 23919

MED/ARS -238
BURLINGTON AREA SCHOQOL DISTRICT Decision No, 17135-A

I, HEARING, A hearing on the above entitled matter was
held on September 25, 1979 at the Burlington School Dis-
trict Offices at 320 West Chestnut Street, Burlington,
Wisconsin,

II. APPEARANCES,
For the Association:
James T, Guckenberg, Uni Serv Director,
Southern Lakes United Educators -
Council 26 NEA-WEAC

For the Employer:
Michael L. Roshar, Attorney, MULCAHY & WHERRY, S.C.

III, NATURE OF PROCEEDINGS. This is a matter of final

and binding final offer arbitration pursuant to Section
111,70 of the Municipal Employment Relations Act which
calls for mediation of issuss between the parties, and

if this does not result in a resclution of an impasse,

to proceed to a final and binding award, Frank P. Zeidler
of Milwaukee, Wisconsin was appointed mediator-arbitrator
by the Wisconsin Employment Relations Commission on




-

pu

August 7, 1979, on the advice of the parties. Mediation
took place on September 25, 1979, and the impasse was
not resolved., The parties went to hearing on the same

date, Testimony was taken,and briefs were subsequently
submitted.

Iv, THE FINAL QOFFERS.
A, Final Offer of the Association
(eee page 2a)

B. Final Offer of the Board
(see page 2b)
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FINAL OFFER

(Modified)
Southern Lakes United Educators - Council 26 NEA-WEAC

Burlington Substitute Teaclhers Education Association

May 18, 1979 o

All tentative agreements (Appendix A),

All salary and benefits shall be retroactive to July 1, 1978.

Fair Share (1979-80)

a.

The Association, as the exclusive representative of all the em-
ployes in the bargaining unit, will represent ail such employes,
Association and non-Association, fairly and equally, and all
employes in the unit will be required to pay, as provided in

this arricle, their fair share of the costs of representation bv
the Association. WNo employe shall he required to join the Awsoc-
iation, but membership in the Association shall be made available
to all employes who apply consistent with the Association consti-
tution and bylaws. Ne employe shall be denied Assnciation member-
ship because of race, color, creed or sex.

The employer agrees that i1t will deduct from the paychecks of

all employes in the collective bargaining unit ar mount of h.5%

of salary to a maximum of the amount certified by the Associstinn
to be the cost of representation. The Association agrees to
certify only such costs as are allowed by law and to inform the
employer of any change in the certified costs of representation

of non-association members required by law. The Board will provide
the Association with a list of employves from whom deductions are
made with each remittance to the Association.

The Association shall provide employes who are not members of the
Association with an internal mechanism with the Asscociation which
allows those employes to challenge the fair share amount certitie}
by the Assoclation as the cost of representation and receive,
where appropriate, a rebate of any moneys determined to have been
improperly collected by the Association pursuant to this section.

Save Harmiess - The Association does hereby indemnify and shall
save the Board harmless agalnst any and all claims, demard, suits,
or other forms of liability, including court costs that shal!l ari«e
out of or by reason of action taken or ot taken by the Board, which
action or non-action 1s 1n compliance with the provisions of this

v
arricrla and in ¥aldanca An anuv Tiar Ar ravtrificatoe whicrh hava
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Burlinpton Substitute leachuers Cducativg Association

4. salary: 1979-1980
Short cerm limited - $36.00 per day
short term unlimited - 542,00 per day
long term limited - $41.00 per day

Long term unlimited - $43.00 per day

JTG: 3h
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FINAL OFFER OF T
THE BURLINGTON AREA SCHOOL DISTRICT o
1 919 M b-288 CSCONNE L
Case X1X No. 23 9 NEd/Ar - REl Y 11OINz e TR

May 15, 1979

Voluntary Dues Deduction: Upon receipt of written authorization
signed by the substitute teacher, the Board will deduct an amount
to provide monthly payment of dues for membership in the Burlington
Substitute Teachers' Association affiliated with the Southern
Lakes United Educators Ceuncil 26 NEA-WEAC, from the regular
salary check of such substitute teacher and the amount so deducted
pursuant to such authorization of the teacher shall be promptly
remitted to the Burlington Substitute Teachers' Association.

Such authorization for deduction of dues shall continue in full
force and effect with the District unless the substitute teacher
withdraws such authorization in writing to both the Burlington
Substitute Teachers' Association and the Board.

Changes 1n the amount of dues to be deducted shall be certified
by the Association thirty (30) days before the effective date of
the change. No more than cne (1) such change request need be
honored by the employer during any given school year.

The collective bargaining representative shall indemnify and save
the employer harmless against any and all claims, demands, suits,

orders, judgment~s, or other forms of liability against the employer
that arise out of the employer's compliance with this Agreement.

Salary: 1979-1980
Short term limited - $36.00 per day
Short term unlimited - $42.00 per day
Long term limited - $41.00 per day

Long term unlimited - $43.00 per day
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A comparison of the offers shows that there is just one
issue: Fair Share (1979-1980).

V. FACTORS CONSIDERED IN THIS AWARD.
Section 111.70 (4)(cm)7 of the Statutes is as
follows:

"7. 'Factors considered.!' In making any decision

under the arbitration procedures authorized by

this subsection, the mediator-arbitrator shall give

weight to the following factors:
a, The lawful authority of the municipal employer.
b, Stipulations of the parties.
c. The interests and welfare of the public and
the financial ability of the unit of government
to meet the costs of any proposed settlement.
d. Comparison of wages, hours, and conditions
of employment of the municipal employes involved
in the arbitration proceedings with the wages,
hours and conditions of employment of other
employees pertorming similar services and with
other employees generally in public employment
in the same community and in comparable communi-
ties, and in privste employment in the same
community and in comparable communities.
e. The average consumer prices for goods and
services, commonly known as the cest-of-living.
f. The overall compensation presently received
by the municipal employees, including direct
wage compensation, vacation, holidays and excused
time, insurance and pensions, medical and hospitali-
zation benefits, the continuity and stability of
employment, and all other benefits received.
g. Changes in any of the foregeoing circumstances
during the pendency of the arbitration proceedings.
h. Such other factors, not confined to the fore-
going, which are normally or traditionally taken
into consideration in the determination of wages,
hours and conditions of employment through volun-
tary collective bargaining, mediation, fact-find-
ing, arbitration or otherwise between the parties,
in the public service or in private employment.




VI, ISSUES NOT INVOLVED OR C{ONTESTED.

The following factors are not involved in this matter,
a., Lost of living
b. Changes during the pendency of the proceedings.
c. fimancial ability of the public to pay.

VII., THE LAWFUL AUTHCRITY OF THE EMPLOYER. Although
there is no issue here on the lawful authority of the
Employer to aperate under a fair Share clause, the

Association makes several arguments which ought to be
mentioned,

The Association notes that the District has the lawful
authority to grant the Associaticon's offer cof fair share.
The offer itself limits the deductions to those limited
by law, It has a save harmless clause, and it has a
clausn which permits employees to challenge the amount
of deductions, and a rebate if funds are improperly
collected.

VIII. THE INTERESTS AND WELFARE OF THE PUBLIC. The Board
presented some evidence, testimony and arguments that it
was not in the interest of the Board and the Public %o
accept the Union'!s offer. This requires consideration

of the types of substitutes available,

There are short term substitutes of two types. Short
term substitutes are teachers employed for less than

20 consecutive days in the same teaching assignment.
They may put limits on when they can or will come. Long
term substitutes are those who are employed for 20 nor
mera consecutive days in the same teaching assignment,
and may also be limited as to when they might be willing
to be called, or may be unlimited. (Board ExhibLit 8)

In 1377=79 S0 substitutes workesd 1133,5 days. In 1973-
79 41 substitutes worked 414 days. The following infor-
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mation is derived from Board Exhibit 7.

TABLE 1
Distribution of Substitute Hours
1 -78 1978-79

Days

Worked Teachers % Teachers %
PDa5 10 20 10 24
6~10 12 24 3 7
11-15 5 10 T 17
16«20 7 14 g 10
21-=30 5 10 T 17
Moros than 31 11 22 10 25

Total 50 Total 41

Board Exhibit 4 listed 69 persons who were employed as
substitute teachers who worked only in 1977-T8, or oniy
in 1970-79, or worked both years. Of these, 20 teachers
worked in both years.

Association Exhibit, pages 43-495, listed 62 persons who

were employed in 1977=-78, or in 19275-80, or in both of

these terms. Forty(40) pcrsons were employsd in 1977-7R,
and 32 in 1979-00, Ten{10} were employed in both years,

0f the 32 employed in 1979-80, 9 were dues paying members

of the Association, The Association listed 7 unlimited
substitutes for 1979-80 and 25 limited substitutes. (Associ-
ation Exhibit, pp. 46~49)

The Association noted in its Exhibit (p.52) the impact
of its offer, Its 1979-80 dues are $32,50. The rate
of deductien is 4,5% of salary. The per diem deduction
for a salary of $36.00 would be $1.62, It would take
21 days of teaching to get to the maximum deduction.

The Association sent out a survey to substitute teachers
with a list of what the teachers believed were the most
seripus detriments to accepting a suhstitute assignment.
The teachers were to give these a "1-4" rating, "1" bezing
the most critacal, The Association summarized its report.
It also submitted as exhibits the copies of the individ-
ual responses. (Association Exhibit, pp. 54-=74) The
summary is given herewith:



DETRIMENTS TO ACCEPTING A SUBSTITUTE

Sa

SURVEY

ASSIGNMENT

SUMMARY
Number of Substitute Teachers 32
Number of Substitutes Surveved 32
Number of Surveys Returned 26
Number of Returned Surveys not Usable _9
Number of Returned Surveys in Study 21
Number of % of Usable % of Total
Item Responses Responses Substitutes
-
Discipline Prob. 17 81 53
Last Minute Requests 3 19 - 13
to Substitutes
Lack of Seating 4 19 13
Charts
Low Pay 16 76 50
Poor cooperation 7 33 22
from Principals
Lack of Lesson 7 33 22
Plans
Required to Teach
Outside Certified ] 29 19
Area
Fair Share 2 10 &
Not Being Able to
Leave when Students 9 42 28
Leave
Materials not 8 29 19
Available
Required Recess 5 24 16
Duty
—_— i ———
Poor Cooperation 1 5 3
from Teachers J

SOURCE;

JIG/jh  9/24/79

SLUE/Council 26

|
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Board Exhibit 6 was a 1ist of 32 school districts with
50 different schools which it claimed offered potentisl
employment opportunities for Burlington aresa substitute
teachers,

At the hearing the Board presented as a witness,
Margaret M, Anderson, who served as a substitute
teacher for one year. She said she was not in favor
of Fair Share, and would not continue to teach if it
were present.

Carol DeMarco, a three year substitute, said she would
not remain in the Burlingten system if Fair Share pre-
vailed. Adele Davis, also a three year substitute, said
she would not remain in the system if there wers to be
Fair Share. Dr. Richard Sorensen, Superintendent, said
that four people in addition to these three told him
they would not substitute under Fair Share. He said
that there are 35 substitutes on the list, 6 or 7 a

day are needed in Fall and more in Winter., The Dis-
trict cannot get all the substitutes it wants at all
times and cannot fill certified areas. The District
advertised for substitutes in the Fzll and got only a
MECGiDCTE TEeSPONSE.

Board Exhibit B was a proposed rule of the Department

of Instruction which would permit short-term substi-
tutes as licensed teachers to teach any subject at any
grade level, toc help school districts meet the problem
of getting substitutes when a particular type of substi-
tute certified in a given area is not available.

Jolene Lodle, a five year substitute teacher, Secretary-
Treasurer of the Association, and member of the bargain-
ing unit circulated the survey and contacted the substi-
tutes about Fair Share. 5She said that she teld the sub-
stitutes she was for Fair Share, She said that some
agreed to it.

Paul Petrie, & substitute for 16 years after tecching
full time Tor 8 years, said he also contacted substi-
tutes. He said he did not argue with the substitutes
about Fair Share, and did not press the issus. He said
that the substitutes said they would pay if there was
Fair Share.



The Association's Position. The Association says thot
the concept and practice of a Fair Share arrangement is
familiar te Dl'istrict in the regular teachers' and secze-
taries agreements. The District never clained the pro-
visions adversely affected the interest and welfare of
the public. The agreements were voluntarily reached.

The Association says its proposal is reasonable in that
it will represent all employees fairly, agrees not to
discriminate, and has a reasonable ruate of deduction.

If the Association proposal had been in effect in 1977-
78, and 1978-79, a majority of the substitutes would not
have had to pay Fair Share with only 15 substitutes
working enough days in 1977-78 and 17 in 1970-79,.

The Association says that according to its survey, a
majority of the substitutes did not find Fair Share to
be a serious deftriment to accepting a substitute assign-
ment. Some employees, though, will object however rea-
sonable the proposal is, Fair Share, like taxes for
public services, provides a system of sharing costs to
achieve benefits,

The Association also says that the VWisconsin Statute
111.70 provides for a referendum for Fair Share in casc
305 of the employees desire termination of Fair Share,
Substitutes, who are part of the bargaining unit on the
first day of assignment can petition for a refersndum

if they find Faixr Share adverse to their or the public's
interest,

The Association holds that the stabilaty of the Associ-
ation is in the interest and welfare of the public.

The shortage which the Board claims exists is due 1o a
turnover of substitutes zather than a lack of applicants.
The Assogciation says it is unreasonable to blame a pro-
vision for shortages when the provision does not even
exist., Shortages come from problems in existence now,
The problems of low pay, and discipline were most free
gquently checked, and other problems ranked higher than
Fair Sharec. Fair Share would further attract applicants
and retain current employses.

The Association notes that it exists because it has the
purpose of improving salaries, benefits and conditians
of employment. The Association has obtained a ;7,00
per day or 24.2% increase over a twao year periad. A
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number of new condations also have come about as a re-
sult of the organization. The Association has as its
interest the recruiting of new members. New substitutes
are a source of such members. A stable Association can
then carry out its functions of representation and re-
cruiting more efficiently. The Fair Share provision
will provide this stability.

The Association says that it has donc an acmirable job
with recspect to potential membership. Only 10 of the
substitutes employed in 1977-78 are current employees,
yet the Association has 9 members, Considering the in-
stability of the work force and lack of employee contact
with each other, it would take a considerable time te
increase membership beyond 90% of the continuing substi-
tutes without Fair Share., Fair Share serves to notify
new employee: of the Association and of the availability
of Association membership.

The Association haolds that the voluntary dues deduction
provision of the Board is not% in the interest and welfare
of the Public. It notes that a voluntary dues deduction
provicion will not provide stability for the Association.
If all the substitutes had been members of the Associa-
tion in 1977-78, the Association by 1978-79 would have
lost 75% of its members. The recruitment would have
depended on the willingness of ten survivors., Continuing
membership is dependent upon the catalyst of continuing
relationship of employees. This cannot develop where

75% of the cmployees turn over,

The obligation to represent a2ll employees in the unit

has the same cost regardless of how many pay voluntary
dues. The per capita rate set by the Association is
based on all substitutes paying, The rate is reasonablc.
Under a veoluntary provision, the Association would be
forced to substantially increase its dues causing a8
small number to be unfairly taxed to support the entire
unit, In the case of substitute tesching under a volun-
tary provision, the choice is either a few paying an
unfair share or no reprecsentation.

Because of the small number of members that result from

a voluntary provision, the Association is forced to col=-
lect its dues in full at time of enrollment. Even then,
and with dues doubled or substantially increased, the
Association could not function effectively., The Employer's



provicion d..0s not meet the needs of the special puklic
which is the Association, and therefore is not an the
interest of the whole public.

The Association also notes that the residents of the
District have not shown an interest in the issue. No
public hearing was held, no citizens attended the hear-
ing, nor did any member of the District deard. The issue
is not of interest to the public except for that section
af the public most directly affected.

The Association also says that there is nc evidence that
the existing Fair Share provisions have an adverse affect
on the public interest and welfare either in the Burling-
ton District or among substitute teachers units in the
state,

The Board's Position. The Board says that the centinued
availability of substitute teachers is of the highest
cancern to the district, The core of the Districi's cb-
jection to mandatory Fair Shere does not lie in a philo-
saophical opposition, but rather it is based upon what
the Board considers 2 distinct likelihood, that substi-
tute teachers will refuse employment in the district

for employment where Fair Share does no% obtain, The
Board notes that per diem short term substitutes have

a relatively short involvement in the dastriect, The
Board must aobtain willing substitutes. It points, how-~
ever, to the testimeny of the Superintendent about the
difficulty of obtaining substitutes. There are a plethoza
of districts available toc potential substitute teachers
in the vicinity of the Burlington District. Further,
there is the testimony of the three teachers that they
would not substitute in the Burlington District if thece
werg Fair Share when they are on the list elsewhere for
teaching.

The Board also notes tho proposed rule of the Depariment
of Public Instruction which shows the difficulty of get-
ting substitutes, The unique situation of the Burling-
ton district in competiticn with a large number of dis-
tricts does not exist in any other arsa of the state to
the same degree. It therefore should be given heavy
weight since the District anticipates extreme difficulily
in placing and maint2ining substitutes if the Associetioan
offer prevails,



The Board also says that the Association offer will also
deny the pupils the highest quality substitute teachers
and will place a heavier burden on the regular teechers,

As to the survey of the Association, the District holds
that the method of the survey invalidates the response.
The survey was designed to elicit a response on very
immediate problcms, so it is predictable that the term
"Fair Share" would evoke little or no reaction, Further
the term "Fair Share" was not explained to substitutes
in writing and none have experienced Fair Share. The
results are suspect. The Board alsc notes that the method-
ology is suspect whzn it presents to teachers a list of
educational problems cxperienced and includes with it a
labor rclations term which they have not experienccd,

IT the Association had presented a choice betwsen volun-
tary dues and mandatory Fair Share, the results would
have been more credible, The Employer notes that of 35
suhstitutes on the list for 1979-8B0 term only nine have
voluntarily requested the District to deduct dues as of
the date of hearing.

Biscussion. The two main concepts which emerge from the
foregoing recitation of the positions of the parties are
the concept of the Board that Fair Share will interfere
with recruiting because it makes the District less com-
petitive, and the concept that Fair Share is required

to make the Association stable which is its just due as

a part of the larger public, 0Of the two positions, the
Arbitrator is of the opinion that the Board has the greater
claim as to what the general public concern is. It is

true that no citizens expressed & concern either by calling
for a public hearing, or by attending a meeting, and that
no Board member attended the meeting., This does not

then become tantamount to their being no public interest,
Though the public interest may be minimal, yet it must

be presumed that it is being voiced by the chosen repre-
sentatives in this matter,

The Arbitrator recognizes that the Association itself
can be in some lights considered as a "public" in the
sense that any public/greup with a special sct of con-
cerns becomes recognized as "public.," Yet it would
defrat the intent of the statute, as the Arbitrator per-
ceives it, for the Association to be held as the single
genuine public in the matter, The statute, in the



gpinion of the Arbitrator, contemplates that therc is

a general pubiic interest and an employee interest, twe
distinct entities, Their interests may coincide., In
this case, on this issue of Fair Share, the Arbitrator
believes that the Board, representing the general public,
hac made a case why the interests do not coincide. The
Arbitrator nolds that on the basis of the evidence, there
38 @ likelihood of ipncreased recruiting difficulties for
the Board if Fair Share becomes mandatory, though not
extreme dafficulties as contended by the Board.

In making the abeove judgment, the Arbitrator has taken

into consideration the questionaire on problems encountercd
by teachers. The relatively low response on fair Share
-has a meaning, of course, but the Arbitrator would have
found the gquestionaire more convincing if the issue

betwecn mandatory and voluntary dues payment had been
directly addressed.

The conclusion is that the Board offer more nearly meets
the ststutory guideline on the interest of the public
than does the Asscociation offer,

VIIT. CUMPAHISONS. DBoard Exhibit 5 was a map of {ooper-
ative Educatiomal Service 18 (CESA 18) comprising Racine
and Kenosha Counties and small portions of Waukesha,
Jefferson and Rock Counties, Fifteen high school or
general school] districts were shown, In this area, how-
ever, are 32 districts including elementary districts
and about 50 schools (BD. 6).

The Board alsoc listed districts in the state with sub-
stitute teacher bargaining units. The list is as
follows (derived from Bd.9):
TABLE II
Selected Data on States Districts with Substitute
Teacher Bargaining Units

District Pupil Enrollment
Milwaukee 93,636
Madison 26,182
Green Bay 19,132
Kenosha 18,429

Burlangton 3,454



The Association for its part submitted & list of com=
parable districts ccnsisting of CESA 18 and the Southern
Lakes Athletic Conference, This included 43 districts
{(Association Exhibit pp.16).

Association Exhibit p. 19 was a list of 10 comparable
districts within Racine County. Association Exhibit pp. 20,
21 listed the 3chool District Organization of CESA 10 anc
Southern Lakes Athletic Conference. Associzstion Exhibit

22 was a map of CESA 18 and the Scuthexrn Lakes Athletic
Conference. The only additional district beyond the

CESA 18 group is the district of Mukwanago.

The Association's Position. On the mattexr of comparable
teachers and districts the Association makes sevcral
arguments. One is that the Arb:trator is restricted in
caonsidering comparability to employees who are organized
for collective bargaining. Ffair Share can not exist
where the employer unilaterally determines conditions

of work. There is no similarity between the substitute
teachers who are organized and employees who are not
organized,

The Association notes that the Burlington substitute
teachers are organized, certified, ,.rofessicnal teachers.
They fit the description contained in the Wisconsin
Statutes, Chapter 111.70, Section 1{(el)}i. The substitute
teacher is required to meet the standards of teacher
certification, engages in the work of a professional
nature and is organized under the statutory definition.

The Association says that the appropriate standard of
comparability here is the list of districts which have
organized units of substitute teachers, Comparing this
list, there is no difference in the work performed by

the Burlington substitute teachers and the cther organized
substitute teachers, The Association notes that there
are only fave of such units, but these must be recognized
as the standard of community of interests until there

are more bargaining units throughout the state. The

work of the Burlington teachers is similar to that in
other existing units.

The Association says that there are similarities be-
tween Burlington substituie teachers and regular teachers,
The areas of similarity included that teachers must be



certified to teach, will normally be placed in th= area
of their certification, and will be given thoroaugh con-
sideration for job vacancies im the bargeaining unit.
Another similerity is that the substitutes arc not re-
quired to wark in place of a teacher engaged in a legal
strike. They are also reguired to attend an orisntation
sessinn, and their work day is defined the same as reqgular
full time teachers. Assignments beyond the regular day
are compensated on the same basis as peried substitution
by teachers, Cuntinuous assignment for one quarier or
more reccives compensation based on the teacheru agree-
ment., They are also eligible for the State Teachers'
Retirement System with deposits paid by the Board, They
also have to undergo the same physical examination as do
reqular teacherxs.

The Association holds that the substitute teachers have

a further similarity with regular teachers to be considercd
in determining comparable grouping. The Association notes
that they are doing the same work as rcgular teachers in
the same building and undzr the same administrators and
have a reasonable expesctation of comntinued employment,

The Association says that the WERC ruling on the Madisen
casce provides substantial data on similarity between
teachers under temporary contract and regular teachers,
whereas the other casss cited by the Board do not. Also
the issue here is not whether the WERC should expand a

voluntary defined unit of rcogular teachers to include
sul:stitute teachers.

The Arbitrator is ccocmpelled to mazke comparisen between
the Burlingtaon substitute teachers and other employees
performing similar services, The Association asserts
that the substitute +teachers are perferming services
similar to reguler teachers and therefore should be
grouped with them for comparubility.

The Association says that the Burlington district s
similar to districts in the Association's basic list

of cowmparison districts of CESA #18 and the Southern
Lakes Athletic Conference which is the same as CESA /18
except that Mukwonago is included., The Association made
eight subordinate comparisons of the districts and lists
the top eight districts as far as each comparison is
cancerned. The rnmnarisans arn made as tn the nuwher



valuation, average income per taxpayer., The following
listing shows the frequency of occurrance of similarity
of these district to Burlington according to thr eight
tables:

Williams Bay
Walworth k=12 Area

Durlington 8
Salem k=12 Ares 6
Delavan=Darien 5
Wilmot k=12 Area 5
tast Troy 5
Kenosha 4
Mukwonago 4
Lake Geneva k=12 4
Wihitewater 4
Waterford k12 Area 4
Falmyra 4
Union Grove k=12 Area K|
Elkorn 2

2

0

The Association asserts that there are thus significant
similarities existing between Burlington and thoe districts
on its basic list, and no district is so uniquely differ-
ent 85 to indicate its elimination as an appropriate come
parative standard. The list consists of contiguous dis-
tricts that work together and =2l1so through the WIAA
Athletic Conference, groups of the same general size and
area, The characteristics of organization as public
districts with tiheir own taxing authority, reception of
state aids, and requircments on teachers are the same,

The Association notes that thes employees in these dis-~
traicts as well as on the substitute lists who are certa-
fied professional teachers and organized for bargaining
are appropriate for considering in matters of comparison,

The Board's FPosition. The Deoard said that only five
districts had subsititute agreements, and the value of
their comparability as the Board sees it is discussed
elsewhere. The Board, however, listed the districts in
CESA 18 as being competitive districts for obtaining
substitutes,




Discussion. The Arbitrator believes that data from
both [ESA 18 and the Southern Lakes Conference has
validity for comparison. He alsc believes that the
comparison of state dastricts with substitute teacher
bargaining units should be considered, since this
standard has a special application.

IX. CONPARISON OF CONDITIONS OF EMPLOYMENT WITH RESPECT
10 FAIR SHARE. Association Exhibit pp. 35-36 contains
provisions of a full Fair Share Agreement between the
Burlington Education Association and the Burlington Dis-
trict.

Association Exhibit pp. 37-38 are the Fair Share pro-
visions of the Burlington Secreteries Association. This
is also a full Fair Share agreement.

Association Exhibit pp.3G-40 supplies data on the
teachers covered by Fair Share in Cesa 18 and Sauthern
Lakes Athletic Conference and in Racine County. The
following data is derived therefrom.
TABLE III
Prevalence of Fair Share in CESA 13 and Southern
Lakes Athletic Conference and in Racine County

CESA 18 RACINE
& COUMNTY
SLAC
No., t No .
FTE Teachers covercd
by Fair Share 3951 85 1872
FTE Teachers not
covered by Fair Share 678 15 11
fFair Share contracts 20 50 T
Nom=Fair Share contracts 20 50 3

Association Exhibit 41 showed that there were five
organized substitute teachers' organizaticns in the

70
30



state., Three of these, Milwaukee, Madison and Green
Bay had Fair Share provisions. Kenosha did not have
it, and Burlington is at an impasse.

Of the three with Fair Shere, Board Exhibit 10 shows
that the Green Bay contract contains a "grandfather"
clause., Madison has full Fair Share, and the Milwaukee
provision requires 60 calendar days of service, (Bnard
Exhibits 10-14 inclusive)

Board Exhibit 15 was a copy of 1573 Assembly Bill 759
which had as one purpose reguiring Fair Share. Boazd
Exhibit 16 was a copy of 1975 Assembly Bill 940 with

the same purpose. Board 17 was a similar bill for
1977 (A. 758).

Board Exhibit 18 was a 1972 decision of the lisconsin
Emplcyment KHelations Commission against including substi-
tute teachers in the bargaining unit of regularly
scheduled teachers (Joint School District No. { of the
City of Bloomer, et al, and Bloomer Teachers Assn.)

Board £xhibit 19 was a copy of a WERC decision author-
izing substitute teachers te form their own union (Ken-
osha Education Substitute Association, 1976).

Board Exhibit 20 was a ruling of the WERC in two matters
involving MADISON TEACHER, INC, as to whether teachers
under temporary contract should be included in an exist-
ing certified bargaining unit of regular full-time and
part-time certified teachers. The Board held that there
was a sufficient community of interest to include these

(1977).

Board Exhibat 21 was a ruling of the WERC excluding three
substitutes from a bargaining unit of full time certi-
fied teachers (Greendale Board of Education and Green-
dale fducation Associstion, 1974).

ihe Association's Position. The Association, in addi-
tion to its arguments on comparable districts, says
that 2ts offer is appropriate in compariscn with other
employees perxforming the same service, Its offer is
to deduct Fair Share at the rate of 4.5% of salary not
to exceed the current cost of representation. The
Association presented a table of comparison




in the Associalion and Doard offer with thosec ol dig-
tricts with subsliitute agreruent. The Associotion offer
of nmandaotory enrullment comparecs with the same provision
in threz of the four other districts. The Association
and all four of the cother districts require automatic
continuance; only the Haard has voluntary rervocation.
Only one district has a waiting procedure, and only cnc
has & grandfather clausc, The Association offer has

the Teatures of a rchate procedure and also offerd 2 de-
duction based on salary earned., The Association savs
its offer is more similar to ths other districts than
the BDoard's offer. The special featurecs found in the
ifilwaukee and Green Bay districts are there to accomo-
date local conditions, but in this case the Board makes
no =2ttempt to accomodate membership problems in a unit
of substitute teachers.

The Union says that its offer is also appropraate in
comparison with other public employeess in the same com-
munity., In comparison with the teachers amd secretaries,
the Association offer includes mandatory enrcllment as
coupared to the Board offer which includes voluntary en-
rollment and recvecation. Both the teachers anud the
Association offers have the featurc of a rebate. The
teachers and the secretaries also have automatic con-
tinuance while the Board does not.

The Association says that its offer of Fair Share is
appropriate in comperison with other employees engaged
in similar work in the same community and in sinilar
communities,

The Association notes that its exhibits show that Fuoir
Share is common among the CESA #18 and Athletic Con-
ference districts, and cven more cowmon among the Racine
County districts.

It also lists in various groups, the conszolidated {k=12)
districts an which a

majority of the teachers and o majority of the districts
have Fair Share, It 1li.ts the consolidated and Union
High Districts contiguous to Burlington with 4 out of

T districts cantzining the majority of teachezz have
Fair Share,

It also lists districts most similar to Burlington,
Seven of nine district: have Fair Share, and & majoritvy



of teachers are covered bv it. The Association cays
that the information indicates that Fair Share is
prevalent among the districts described, and therefore
the Association's offer of Fair Share is appropriecte in
comparison with regular teachers in the communitics
csimilar to Burlington.

The Association says that its offer of Fair Shaze is
appropriate according to statutory critcria related to
comparability. It notes the data that it has provided
to show that Faair Share is prevalcnt and notes the
absence of Doard data on this subject.

The Board's Position. The Board contends that the
relevant comparative data does not supnort the Associa-
tion demand. The parties agree that only five districts
have bargaining wunite composed of substitute tcachers.
These districts, outside of Burlington, are substantially
larger than the Burlington District. Thus, mathematical-
ly, a teacher substituting in the Burlington District,
has a swmaller opportunity for substituting than a teacher
in a larger district. The substitutes are then forced

to waintain their names on other substitute lists. Alsc
cubstitute teachers in the big districts have less oppor-
tunaty to appear on other substitute lists.

The Board notes that the closest district with a substi-
tute teachers unit offers only voluntary dues deduction.
Alsn the employeec must have ten days of service, In
Green Bay there is a grandfather clause exempting
teachers who did not belonag prior to 1978-79 agreement.
In the filwaukee contract, employees must work one and
one-half days in a payroll period and have cemnletcd
sixty calendar days of service to be covered. In the
case of the Association demand, all substitute teachers
arc to be included regardless of the length of emnloyment.

*

The Doard notes among other things that in 1977-73 447
of the teachers worked ten days or less, and 96% worked
less than sixty days. Under these standards, nearly
8ll of the 44% of teachers would be ineligible for
membership under the Kenosha contract, and 95% would bco
excluded under the Milwaukee contract from Fair Share
deductions.

The Board says that assuming the Association had offered



a graendifather clause like that in the Green Iov cgree-
ment, only O of the 32 listed scubstitutes would be com-
pellaa to pav Fair Share, The comparison in this respect
does not support the inclusicn of a blanket Fair Share
provisian in the agreement,

The Doard holds that Asscciation data with ruspect to
rair Sharc in contracis involvino area teachers are
irrelevant., The WERD has noted real distinctions be-
tweer regular full-time and regular part-tiwe teachers
on ane hand and par diem casual substitute teachers on
the othexr, Substitute teachers are not interviewed,
may not necessarily work in the arec of certificaticen,
arc not paid according to education and experience,
and arc not afforded insurance or paid leave benefits,
Howcver, assuming for argument that the Associcetion data
is relevant, it should be noted that only 207, of the
districts have Fair Share deductions.

The Board also noies that the Surlington Secretaraies

are also regular full time or regular part time employees
unlike the casual substitutes who can chose on any

diven day in what district they will substaitute,

Thus substitutes arc clearly distinguished from regu-
lar full-time and regular part-time employees and any
comparison between the two lacks proper foundation.

The Board, in its Brietf analyzesd the four decasions
submitted as exhibits on how the WERC ruled on the
proposed inclusion of substitute teachecrs in thu regu=-
lar bargaining units. The Board noted that in <the
sevaral cases it distinquished substitute teachers as

a separate group, and set up certain criteria for
number of days of sccvice before it would consider in-
cluding them in regular teacher groups, The Commission,
according to the Beard, intends to decide unit eligibil-
1ty in each case, based on the unique circumstances of
substitute emnloyment. In this case, the Association

is requiring that all substitutes, regardless of length
ot¥ cmployment in the district arc being included., This
is an exceptional circumstance unlike that clsewhere.

Discussion. 0On +the basis of the foregoing data and argu-
ments, the Arbitrator is of the opinicn that if substi-
tute teachers are to be comparcd with full time or part



time regularly employed or appointed teachexs, the
Association offer more nearly meets the statutory guide-
lines. Also it is more comparacble to the conditions
abtaining in the regular full time teachers in Burling-
ton and to the Burlington Secretaries Association. On
the basis of comparison however with agreements in other
districts having substitutes, the Arbitrator is of the
opinion that the Association offer has a unique feature
which makes it sufficiently dissimilar from that of the
others that ii does not compare with them. This is the
provision that every one is to be considered under Fair
Share on the first day of employment, a kand of blanket
provision not generally prevalent.

The question then arises as to which group of employees
are more compcrable in the offers - comparison to sub-
stitutes and comparison to regular full time teachers.
The Arbitrator on the basis of the inTormation supplied
by the Board with respect to UERC rulings believes that
thc more significant of the comparisons is that of sub-
stitutes under contract with other substitutes under
contract. In this case the Arbitrator believes that
the prevailiing weight then gors to the view that the
proposed offer of the Association is not sufficiently
comparable to that of other substitutes under contract
and the weight therefore falls to the Board's offer.

X. OVERALL CONMPENSATION AND CONTINUITY AND STABILITY OF
EFPLOYMENT, The Association in its brief notes that
with the exception of a District payment for retirecment,
substitutes receive no vacation time, holidays, or in-
surance or paid sick leave. The lack of continuity

and stability of employment on the part of substituties
is not conducive to the voluntary payment cof dues and
this, in turn, does not meet the interesst of the public
in having o stable substitute teachers'! organization.

Further, the benefits dircctly enjoyed by the Associa-
tion are minimal. The instant Agreement is the first
agreement between the Substitute Teachers' Association
and the District. The benefits in the Agreemecnt zre
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primarily benefits for the employees., The only real
benefit that the Association can directly enjoy is
Fair Share,

The Board made no direct comment on matters of tatal
compensation.

Dascussicne The Arbitrator believes that while it would
contribute to the strength of the Association to have
Fair Share, yet ths factor of public interest is more
significant in this matter.

AI. UTHER FACTORS. The Board raises two issuecs. It
notes that there have been repeated attemnts of leaber
unions in three successive sessions of the Yisconsin
legislature to legislate mandatory fFair Share and the
leqgislature has refused, Fair Share is a mandatory
subject in bargaining, subject however tc mutual
agreement., For the Arbitrator %o impose mandatory Fair
Share, he would be placing the District at an extrene
disadvantage with 32 other districts in the arca in
recruiting and retaining qualified substitutes. The
Board says that this is not inm the public interest,

On another matter, the Association submitted Board
Exhibit p,34. This was a copy of a page of a letter
dated October 19,1979, from Attorney Michael Roshar
representing the Board to LeRoy Welke. O0On Fair Share,
the District offered a Fair Share clause which would
previde for the deduction of 12% of the monthly salary
of the substitute, but would provide a thirty day
opportunity for any current substifute to withdraw from
coverage. The Association offered a provision which
would deduct 12% from the monthly check, not tc take
place until the substitute taught for ten days, and
thercafter the substitute would be always under Fair
Share,

The Board says thut the correspondence is not a public
dacument, Further it was part of a gacd faith attenpt
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by the Deard to resolve the matter., Also it is a well
established principle of arbitration that compromise
offers will not be permitted to prejudice a party's
case when it comes to arbitration., A tentztive offer
is just that, an offer to avoid litigation and promote
agreement. Such offers must therefore be disregarded
in arbitration.

Discussion. 0On the matter of legislative effort to

make fair Share mandatory, the Arbitrator here ccn-
siders that the matter must be decided on the basis
of factors other than the history of attempts to make
it mandatory. The factors upon which the judgment is
to be made are those previously cited here as part of
the statutes,

On the matter of considering tentative offers, the
Arbitrator beliesves that arbitral practicc properly
bars such matter since the combination of {acitors and
conditions in a package of offers at any time changes
under the impact of bargaining. Thereforec only the
existing offers are treated here. It should be notod
that both tentative cffers reflected in Board Exhibit
p.38 are not the offers of the parties here,

XII. SUNMARY DISCUSSION, OFf the various matters and
comparisons discussed here, the Arbitrator feels thot

one factor is outstanding; that is the factor of whetherx
it is in the interest and welfare of the public to

meet either offer. The prevalence of unions or associ-
ations of substitute teachers is rare, The district is
in an area where there are few such unions. The evidence
i3 that teachers can place themselves on several lists.
The evidence is that perhaps seven of the current substi-
tutes in the Burlington district would opt not to teach
in the district if Fair Share became mandatory. The
Board is therefore fearful of its competitive position.
The Arbitrator believes that this is a justified concern.
While & case for the Association can be made on compara-
bility with the conditions enjoyed by other tcacher




associations in the area where Fair Share is prevalent,
yet the unique situation of how substitutes are employed
and where they may go for employment is sufficicntly
differcent from the satuation of rcgularly employed teachers,
that the Doard should not be subjercted to what might be
8 sericus competitive disadvantage in getting enough
teachers certified for specific subjccts. [lore exper-
icnce is neceded or more substitute associations would
have to come into existence before the Arbitraior could
properly evaluate or justly uphold the Associstion pro-
posal, On the basis then principally of the public in-
tercst in the Burlington District, the Axbitrator be-
lieves that thc Board offer more neerly meets thes statu-
tory guidelines,

X111, AWARD, The offer of the Burlington Arez School
District with respect to the Agrcement belween it and
Durlingteon Substitute Teachers Education Assnciation
should be incorporated in the new agreement between the
parties,
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