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Aupearances: 

hfir. Patrick A. Connolly, Executive Director, North Shore United Educators, 
appearinp on behalf of the Nicolet Education Association. 

Foley & Gardner, Attorneys at Law, by h'rr. Herbert P. Wiiedemarln, appear- 
inp: on behalf of Nicolet High School District. 

On February 11, 1980, the Wisconsin Employment Relations Commission 
appointed the undersigned as mediator-arbitrator, pursuant to Section 
111.70 (4)(cm) 6.b. of the Wnicipal Employment Relations Act, in the matter 
of a dispute existing between the Nicolet Education Association, referred to 
herein as the Association, and hicolet Mph School District, referred to herein 
as the Emnloyer. Pursuant to the statutory resnonsibilities, the undersimed 
conducted mediation uroceedinps between the Association and the Employer on 
atarch 24, 1960, over matters which were in dispute between the parties as they 
ore set forth in their final offers filed with the Wisconsin Emnloyrrent 
Relations Commission. The dispute remained unresolved at the conclusion of 
the mediation phase of the proceedings, and consistent with prior notice that 
arbitration would be conducted on March 25, 1980, in the event the parties 
were unable to resolve the disnute in mediation, the Association and the 
Employer vrnived the statutory provisions of Section 111.70 (4)(cm) 6.c. vhich 
require the mediator-arbitrator to provide written notification to the parties 
and the Commission of his intent to arbitrate, and to establish a time limit 
within which each party may withdraw its final offer. Arbitration proceedings 
were conducted on ,"arch 25, 1980, at which time the parties were present and 
piven full onnortunitp to present oral and written evidence, and to make 
relevant arpument. The proceedings were transcribed, and briefs and reply 
briefs were filed in the matter. The final briefs were exchanged by the 
Arbitrator on "Jay 8, 1980. 

THF IS~Y;IJES: -_- 

The issues involved in these pmceedinps are reflected in the final 
offers of the parties as follows: 

FINAL OFFER OF THE EM'IX)YER: 

APTICLE - Fair Share Agreement 

As the exclusive barpnininp representative the Association will rcnre- 
sent all teachers, members and non-members, fairly and equally, and teachers 
who do not pav Association dues as provided in Article hereof will he, 
as nmvided in this Agreement, -- required to nay the cost of the collective 
bnrf:ajniny process end contract administration as nrovided in this Apreement, 



i.e.. Lllnt amount certified as the pronortionnte share of the cost of tile 
collectivr barnaininp process and contract administration by the Association. 
ho teacher shall be required to join the Association but membership in the 
Association shall be made available to all teachers who apply consistent with 
the Association constitution and by-laws. 

The Board sprees that, beginninf! with the month following the month 
in which this Agreement is finally settled, either voluntarily OI- by issuance 
of a PKED/ARD award, it will deduct, from the earnings of all teachers who are 
employed by the Board as of the settlement date and are members of the Asso- 
ciation as of that date, the amount certified by the Association as the nro- 
nortionate share of the collective bargainina process and contract adminis- 
tration. Said amount shall be deducted in equal monthly installments. Any 
teacher who is employed by the Board as of the settlement date and is not a 
nomber of the Association as of that date shall not be sub3ect to such deduction 
unless such teacher later Sims and submits to the Board a fair share payment 
authorization agreement, a copy of which is attached to this Afleement as 
Exhibit E, and in that event such deduction shall begin in the first month 
followinK the month in which such teacher sians and submits such fair share 
authorization agreement. Once fair share deductions are begun under this 
paragraph, they shall not he revocable. 

The Board also agrees that, with respect to all teachers who are hired 
after the settlement date, it will make such deductions cormxncinp with the 
month following: the teacher's initial date of employment. The deductions for 
such new teachers will be made as provided above without any requirement that 
such new teachers sign a fair share payment authorization arrecment. 'The 
ijnard snail pay the amounts deducted under this paragraph to the Treasurer of 
the Association within fourteen calendar days of the pay date on which such 
deduction was made. 

Chances in the amount reouired to be deducted shall be accompanied hy 
a certification from the Association that the new amount is, in fact, the 
proportionate share of the cost of the collective barpaininr process and 
contract adminjstration. Such chanpes will be made effective with the first 
montn follov:inrr receipt of such revised certification. 

The Board shall not be reouired to submit any amounts to the Asoocia- 
tion under this Apeenlent for teachers otherwise covered who are on leave of 
nb:;encc or other status in which they receive no pay for the nay period 
normally used by the Hoard to make such deductions. The Board nil1 provide 
the Association with a list of teachers from whom such deductions are made 
with each mnthly remittance to the Association. 

The Board shall not be liable to the Association, teacher or any party 
by reason of the requirements of this Article for the remittance or payment 
of any r;urr other than that constituting actual deduclions made from teacher 
pay. The Association shall defend, indemnify and save the Board harmless 
nrainst any and all claims, demands, suits, orders , ,judpnents or other forms 
of liability that may arise out of or by reason of action taken or not taken 
by the Doard under this Article. 

In the event the Association violates any of the nrovisions of Article XX 
of this Ayrecrrent, this Article shall be deemed terminated, null and void. 

The, Association shall provide tenchcrs who arc not nlembcrn of the 
Associ?tion with an internal mechanism within the Association which allows 
those teachers to challenpe the fair share amount certified by the Association 
as the cost of representation and receive, where ap,nropriatc, a rebate of any 
monies detcrrGned to have been imoroperly collected by the Association pur- 
suant to this Article. The Association will furnish a copy of this internal 
rebate nroccdure to the Doard and teachers fros whom fair share deductions 
are beinp made. 



-. 

Ar'TICI,F - Dues Cheek-Off 

The Board, won receipt of a nroper authorization card, shall deduct. 
Association dues in ten mxthly installments from the nayroll checks of each 
teacher so nuthorizinp the deduction in an amount certified by the Treasurer 
of the Associatjon. Such dues authorization card shall be terminable by at 
least the end of any year of its life or earlier by the teacher givinp at 
least thirty (30) days written notice of such termination to the Board and to 
the Association. Check-off shall become effective two pay periods after 
f?linF: with the Board. 

Chances in dues arraunts to be deducted shall be certified by the /isso- 
ciotion at least four (4) weeks before the start of the pay period the in- 
creased deduction is to be effective. 

The Association shall indemnify, defend and save the Board harmless 
apainct any and all claims, demands, suits or other forms of liability that 
shall arise out of or by reason of action taken or not taken by the Board in 
reliance upon teacher aayroll deduction authorization cards submitted by the 
Association to the Board. 

Teachers choosing to nay Association dues in one cash payment directly 
to the Association shall not have dues deducted from earnines. The Association 
shall furnish the Board with a list of said teachers no later than October 1st 
of each school year. 

FAIR SIlliRE PAYI"E:NT AllTIIORIZATION 

The undersigned hereby authorizes Nicolet High School to deduct fair 
share payments from his/her earnings pursuant, to the terms of a Fair Share 
Agreement entered into by and between Nicolet High School and Hicolet Education 
Association and set forth in the collective bargaining agreement between said 
oarties. 

Dated this day of , 1979. 

Witness: 

FIjIAL OFFEH OF TIIE: ASSOCIATION: -----------_-__ 

ARTICLE XXVII - DUES DEDUCTION AND FAIR SHAPE -_..-__-_ __---. 

A. DUES DEDUCTION 

The ewloyer agrees to make monthly payroll dues deductions for Asso- 
ciation members. The deduction will be made in eight equal amounts commencing 
witn the last paycheck jn September of each school year. 

Dues Crduction Authorizatjon Cards xi11 he submitted to the employer 
tm days prior to the first scheduled deduction by the Ansocintion. Such 
cards wjll bear the sipiature of the Association members and the an'ount of 
dues as certified by the Pssociation. New employees hired after September 15 
will be riven thirty days in wnich to sip Gues Deduction Authorization Cards. 

The e@o,ver wjll remit such dues to the Association Treasurer ~~?ithin 
Len days after the deductions are made and a monthly undate of the amonnts tle- 
ducted for each Association member on list showing all members of the barpain- 
inE unit. 
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D. FAIR ::tlARX 

1. 'ii112 Association, as the exclusive representative of all the emnloyees 
in +,bc barsaininp unit, will represent all such employees, Association and 
non-Association, fairly and equally, and all employees in the unit will be 
required to n%y, as orovlded in this article, their fair share of the costs of 
renrcscntnlion by the Association. NO employee shall be required to .join the 
Association, but membership in the Association shall be made available to all 
cmnlo,yces who apply consistent Gth the Association constitution and bylaws. 
No emnloyee shall he denied Association membership hccause of race, creed, 
color, sex, handicao or age. 

The emnloyer agrees that effective the last paycheck in September or thirty 
days after the date of initial employment if after the opening Of school, it 
will deduct from the paychecks of all employees in the collective barpaining 
unit who are not members of the Association subject to Section A., or whose 
wmbershin dues have not been paid to the Association in some other manner, 
the amount certified bg the Association to be the cost of representation. 
$Such amounts shall he paid to the treasurer in the same manner and at the same 
time as those dues voluntarily deducted in A. above. The Association aprces 
to certify only such costs as are allowed by law and to inform the employer 
of any chance in the certified costs of representation of non-Association 
employees required by law. 

Change.? in the armunt of dues to be deducted shall be certified by the Asso- 
ciation ten (10) days before the effective date of the change. 

l'he en~~loyer will provide the Association with a list of employees from whom 
deductions are made with each monthly remittance to the Association. 

2. Internal Rebate Procedure -__ 

'Ihe Association shall amvide employees who are not members of the 
Association with an internal mechanism within the Association which allows 
those employees to challenge the fair share amount certified by the Association 
as the cost of representation and receive, where appropriate, a rebate of any 
monies determined to have been improperly collected by the Nicolet Education 
Association pursuant to this section. 

3. Save Harmless Clause _--- -_..- 

The Association does hereby indemnify and shall save the J&strict harm- 
less apoinst any and all claims, demands, suits, or other forms of liability, 
includinp court costs, that shall arise out of or by reason of action taken 
or not taken by the District, which District action or non-action is in com- 
pliance with the provisions of this Article, and in reliance on any lists or 
certificates which have been furnished to the District pursuant to this Article; 
provided that the defense of any such claims, demands, suits or other forms of 
liability shall be under the control of the Association and its attorneys. 
However, nothing; in this section shall be interpreted to preclude the District 
from narticipating in any le@l proceedinKs chnllenpinp the application or 
interpretation OF this Article through representatives of its own choosing and 
at its 0x1 expense. 

4. Referendum 

Tnis Fair Share provision shall become effective immadiately after a 
vote of 50% plus one (1) of the elipible voters anproving Fair S,hare in a 
referendum conducted by the Msconsin Employment Relations Commission. 

F6odify p. 3& last parncraph as follows: 

ARTICLE XVII - PISCIPLINE PROCEDURE 

llic District sprees that no teacher will be non-renewed except for 
incompetency, inefficiency, reduction in staff or other pood and sufficient 
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rc:~sori. V.hen the Uistrict dotermincs that staff reduction is necessary, the 
follor;inI: procedures shall be applied: 

1. The Rstri.ct shall attempt to accoq)lish the necessary staff re- 
duction through attrition resulting from teachers retiring or 
resiping. 

2. Volunt~eers shall be considered next. In the event a teacher 
volunteers for layoff, he/she shall be accorded all ri#ts under 
thin Article. 

?. If stcnz I and 2 are insufficient to accomplish the staff reduction, 
the Th’strict shall layoff teachers in inverse order of seniorit,v 
with the condition that each teacher must have qualifications to 
teach a remaininf: assipment. 

a. 

b. 

Senioritv is measured by the length of continuous full-time 
teaching service in the District measured from the earliest 
date on 5%~hich each teacher beran his/her first, teachin? assin,- 
mcnt under NI initial contract for full-time service. Pull-time 
service shall include all years of full-time service before 
and after any prior layoff or District approved leave of absence. 
Qualifications: 
1. The teacher must be certificated to teach in the subjects 

to be offered by the District as determined by current 
r’cpartrrent of Public Instruction Certificates on file i-n 
the J&strict Office. 

2. The teacher must have had experience within the District 
in those subjects to be offered by the District. 

/i . Pecall Procedures: 

a. All laid off, available teachers shall be recal.led in the 
inverse order of their being laid off on condition that they 
have qualifications to fill the vacancies that exist. 

b. The District shall mail the recall notice by certified mail, 
return receipt requested, to the teacher’s last known address. 
If the District does not receive written notice of the teacher’s 
acceptance of recall within thirty (30) calendar da,ys from the 
date of the mailinp notice, recall rights shall be waived for 
that specific recall opnortunity. 

c. It is the responsibility of the laid-off teacher to keep the 
Superintendent infornred of the address to which anv recall 
notice is to be sent. 

d. A laidaff teacher shall be available for recall for a period 
of three years following the effective date of the layoff. 

f. A laid-off teacher may obtain other enmloyment during the 
period of layoff. 

f. A I-aid-off teacher shall not accrue salary or benefits during 
the peri.od of layoff. However, upon re-emplo:yment such teacher 
shal.1 receive full credit for all salary and benefits earned 
nrior to layoff. 

5. Exceptions - If the District asserts that the application of the 
layoff procedure would result in a teacher beinp imnronerly retained 
such that the educational needs of the students cannot be satis- 
fied, exception.? to the layoff procedures mav be made nccordinrf 1.0 
the following procedures : 

R . The representatives of the District and the Association shall 
attemot to spree that an exceution is necessary. If it is 
aycreed that nn exception is necessary, the parties shall attempt 
to spree on which teacher shall be laid off. 

b. If full aK!reement cannot be reached in (a) above,’ tire matter 
shall be submitted to bindins arbitration under Article ,X1X- 
Arbitration. based on the evidence presented, the arbitrator 
s la 1 determine : 
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1. Jf’ it is necessar, for the District to make an exception 
to the lavoff Drocedure. 

2. In the event that the arbitrator determines that an ex- 
ception is necessary, he shall select which teacher shall 
be laid off from among those eligible for layoff. 

DISCUSSION : 

The final offers of the par-ties set forth above raise three issues 
for determination by the Arbitrator. They are: 

1. The form of fair share to be included in the Collective Barsainiw 
Pcreement. 

2. Formalized seniority based layoff and recall procedures. 

3. Stsndard of review for non-renewals (other than layoffs) which 
an arbitrator may consider should the non-renewal be contested. 

Each of these issws will be discussed serially and will bc considered 
in I.iIdlt of the statutory criteria which the arbitrator is directed to con- 
sider as found at Section 111.70 (/t)( cm) 7, subparagraphs a throup;h h, of the 
inuoicipal Employment Relations Act. 

LAYOFF ISSUE 

‘The Association has proposed that layoffs be ini tinted pursuant to the 
statutory time table ,for non-renewals, and that they be seniority bawd vfi thin 
areas of certification, provided a teacher has experience within the district 
for those sub,jects which he would he required to teach. Additionally, the 
Association has nronosed that exceptions to the foregoing may be made so as to 
provide for the educational needs of the students either by the agreement of 
the Employer and the Association, or, if that fails, by the ruling of an 
arbitrator. 

The Emnlovcr nronoses that layoffs continue to be made pursuant to the 
terms of the predecessor agreement, which provides: 

The !&strict aprecs that no teacher will bc non-renewed except for 
inconmetcncy, inefficiency, reduction in staff or other Food and 
sufficient renson. If the teacher disagrees with the Uoard’s determina- 
tion, the matter may be processed through t,lie prrievancc and orbitro- 
thou procedure of this Agreement. In the event of arbitration reparding 
non-renewal or in event a non-renewal decision is challenged through 
any type of litipation or administrative nroceedinp the .judrment of the 
Board shall not be reversed or modified unless it is determined to be 
arbitrar?r, capricious, discriminatory or in bad faith.’ 

In sunport of i.ts position the Association argues that the evidence 
with respect to the conditions at Nicolet Union High School .justify, the in- 
clusion of layoff and recall omcedures. The Association further arpues that 
the evidence with respect to comnarables ,justifies the Association proposal, 
which it contends to be less restrictive to the Emoloyer than layoff nm- 
visions found in collective bargaininp: agreements among comparable employers. 

‘I’lic Krqloyer nrpucs, in anticinntion of the Association rel.iancc won 
the comnorables with respect to its layoff proposal, that the En@oycr school 
district is so unique among all other .%hool Districts within the ares or the 
State that conparables should not be analied when considerinp the layoff issue. 
Ihe F‘moloycr further argues that comparability should not be the poverning 
factor in this case in view of the fact that the lanpuape at issue is the 
result of hard barpaininp, and arbitrators have held that a contractual pro- 
vision once in place is not to be lightly taken away in arbitration, i.e., the 

1) Article XVII, lines 27-36 predecessor Collective Barpaininy! Afrreement. 

-6 - 



nresumntion favors the status flue.’ Alternatively’, the Urmloyer nreucs that 
if conrparables are to be considered and have bearing on this issue, then the 
sixteen districts which the Association proposes to be cormarable are innppro- 
priste in view of the Association’s earlier position with respect to cornparables, 
and this arbitrator’s holdinps with respect to cornparables as it pertains to 
Nicolet School District and its three feeder school districts. The Employer 
further argues that because two of the three feeder schools, Glendale and 
iraplc Dale. lie entirely within IWwaukee County and, therefore, are provided 
with statutory seniority based layoff urotection at 118.23, only Fox Point- 
Bnyside remains comoarable, because it, like the Employer district, lies 
partial.ly outside of Milwaukee County and, therefore, ‘is not covered by 118.23. 
Lastly, the Employer argues that notwithstsndin5 any of the foreCoinp, the 
Association offer is flawed in that it provides the equivalent of tenure from 
the first day of employment with no probationary concept; and that it provides 
no vehicle to assure that extracurricular programs will be staffed; and that 
the dispute resolution procedure provided for in the Association offer would 
be so time consuming so as to oreclude a layoff within the statutory non-renewal 
time frames : and that the concept of an arbitrator making the selection for a 
teacher layoff for the parties is totally foreign to the concept of an arbitra- 
tor’s function. 

The Employer bar; urfd that thi.s arbitrator cannot consider cornparables 
when dcalinc with the layoff issue, because of the E@oyer’s representation 
thn t the District is so unique that comnarables should not apply. The Employer 
points to the evidence of record viiich establishes that the Employer in re- 
cru.itinrr seeks out those professionally oriented both in interests and in 
acadcric performance: that ~~0% of the staff have master's deprecs or hirhcr; 
and that the I?moloyer recruits specifically for quality in other activi tie:; 
such as ma-s media, journalism, music, debate and theater. Additionally, the 
record supports a finding that the Employer has unique supervisory ratios in 
thnt department chairmen are excluded from the unit; are provided special 
rfiansperrrnt. trainin?; and that the ratio of administration and supervision to 
faculty is much lovrcr than other conference schools or schools in the surroundiru? 
arCa. i’inall::, the Employer urges that this arbitrator adopt the findinps of 
David .Johnson, r,ho issued a fact findinE award over disputed issues between 
these same nartico on I1a.y 7, 1974, in which fact finder Johnson in his opinion 
held the following: 

“Lhth narties aprco that there is a unique quality about this school 
di,strict. The tax base is preater thnn averayc, consisting, of an uJlu.sual 
combination of industrial and high nriced residential pronerty. The 
tcachinp staff is superior. Teachers are especially well trained and 
have been loyal to the school. T!le statistics indicate that the 
student body is also superior and consists of a large proportion of 
hi@ achievers who are sostly college bound, 

****** 

In view of the unique qualities of the school district and the teaching 
staff, I find it hard to base an award in this case upon comparisons 
with other school districts. This district is a leader in the area. 
In addition, the parties have desimed their salary schedule somewhat 
diffarent1.y than those with whom the District has compared itself. 
In these circumstances npi inclination is to base the award on changes 
that have taken clnce in the cosL of I.ivinn. This inclinntion is h1r.o 
r;~~rworLcd by the fact that the feeder schools wi thill this district hnvc 
alrcadv adopted clauses that tie salary schedules to chsnnges in the 
cost of living.” 

The undersimed rejects the Emloyer argwrent with respect. to uniqueness. 
The .statut,ory criteria found at 111.70 (4)(cm) 7.d. specifically *directs the 
Arbitrator to consider a conuarison of conditions of employment; and in view 
of that statutory direction the undersimed concludes that the arbitrator would 
err in dismissing the conroarability criteria based on the uniqueness theory of 
the kmployer. Furthcrrore, the undersifcned notes that fact finder Johnson in 
mnkirlr his findinss with resuect to the unique character of this Employer did 
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:;o ~:~it,‘hin the consideration of a rare dispute, and’not when considerinf? a 
lavoff issue, ~~ihich is before this Arbitrator. The underr:ianed concludes that 
tne disparity of the issues distinguishes the instant metter from the findinEs 
of fact finder Johnson, and further concludes that the unique character of 
thi s Emnloyer’s school district has no bearing on the layoff issue. The 
F’mployer is to be commcndcd for what the record clearly shows to be a striving 
for excellence; hoxever, the undersigned is unpersuaded that seniority based 
layoff would dctcriornte the ability of the Ejlroloyer to continue his efforts 
in this respect. 

The parties are not in agreement as to where the conparables lie. The 
Eamloyer urpes that the comnarables be limited to the three feeder districts 
mbich feed the Moloyer’s school district. The Association opposes that 
limitation. In an earlier award, this Arbitrator in Fox Point Joint School. 
1Jistrict No. t! Case X, Uo. 22657, Decision No. X352-A, KED/ARB-SO, limited --__~_-_-’ 
the comparables to the feeder schools of Glendale, Maple Dale and Fox Point- 
Boyside, alone witn the instant Fmol.oyer. Iaokinp: first at the narrower com- 
p,lrnbles espoused by the >:mployer and previously accepted by this Arbitrator,. 
the undersigned is sati.sfied that these comnarables support a seniority based 
layoff nrovision. The feeder districts of Glendale and %ule Dale lie entirely 
w‘:thln the boundarle . . ’ s of F”ilwaukee County and thus are covered by the provisions 
of the Wisconsin Statutes at 118.23 (4). which provide that teachers shall be 
laid off in the inverse order of the appointment of the teacher. Thus, two 
of these comparable districts have seniority based layoff. The third feeder 
district. Fox Point,-Bayside, is not entirely contained within the boundaries 
of I’ilwaukee County and, therefore, 118.23 does not apply to them, and there 
is no connit,tment to a seniority based layoff there. Since two of the thrco 
fccdcr districts provide for seniority hascd layoff, the comparables sunport 
a EindinF: that seniority based layoff is in order, even when considerin? tlw 
narrow cornparables now beinp discussed. The undersiflled considers it. immaterial 
whcthcr the seniority based layoff provision is the result of a statutory 
provision or ncpotiated contract terms. Once these emplovers are found to be 
cnmrmrablc, then the conditions of enmloyment found among the conparables 
control, vrithout reward to whether said conditions of employment are estab- 
lishcd by contract or by statute. 

While the undersipned has concluded that comparables necessarily must 
be considered in determininp this dispute with resnect to the layoff issue; 
the finclinr that the comparables support seniority based layoff is not the 
sole consi dcration to be made. The Fnl.oyer has argued that, the Association’s 
offer is flxxzd for the reasons set forth earlier in this section. The lmder- 
siflncd a[!rees. The dispute resolution nlovisions of the Association offer 
cannot reasonably be expected to ftmction rapidly enouph to resolve disnutcs 
:~~ithin tho time constraints found in the Statutes at section 116.22, end as n 
result the District could well find itself unable to lay off any teacher 
because the notice time provided for in the Statute would have already run. 
Even more sim?ificant, however, is the flaw created by the lack of a probn- 
tionqy period provided for in the Association offer. The undersigned has 
concluded that the cornparables support a findinK for seniority based layoff, 
however, the comparable school districts of Maple Dale and Glendale, which 
provide for seniority based layoff because they are included entirely within 
Milwaukee County and are subject to 118.23, a.lso include the probationary 
concen L. llnder 118.23 seniority hased layoffs apply only to permanently 
emoloyed teachers, and the Statute at 118.23 (2) defines nermanently employed 
trnchcr:; as Llio::c ho have completed three ycarr: of coutinwno nntl :;uccc:;:;fl~l 
rrol~ation nnd hnve pained the fourth contract in Lhc ::nmc school s,vsLcm. 'I'IW 
As.sociation, by not providing: for a probationary period, is seekinp in the 
term:: of its layoff provision, terms superior to those provided in the com- 
nambles: and in so doing has created a serious flaw in its proposal. The 
undrrsirncd considers that flaw to be fatal to the Association position and, 
therefore, would award for the I:mnloyer’s position on the layoff ,issue. 

STMDARD OF RXVEW FOR NON-RENEWAIS - -- 

The Ascocintion in its nroponnl has nodified the standapd of review 
should a non-renewal for reasons other than layoff become subject to arbitrator’s 
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. review. The Employer proposes to continue the nredecessor language whjch 
limits the srbitrator’s standard of revielv to one of arbitrar,y, canricious, 
discriminatory or in bad faith. The thrust of the Association position in this 
matter would leave for the arbitrator to determine whether the non-renewal 
was for Good and sufficient reason. The Association position with rcsoect to 
non-renewals other th.an layoffs contained the sane fatal flaw found in their 
layoff provision, i.e., the lack of a provision for a probationary period. 
For the saw reasons as exprcsscd in the preceding section of this Award, the 
undcrsifncd concludes that the predecessor lancuape should he continued for 
the term of this Agreement. 

FAIR SHARE ~- 

Both parties have proposed a form of fair share in their final offers. 
The P,ssociation nroposal includes a full fair share, which will become effective 
provided s ms,jori.tg of the barcaininp unit remhers vote for fair shnre in a 
referendum vote conducted by the Msconsin Em$oynu?nt Relations Commission. 
‘fhc kmployer proposes that a modified fair share be provided for in the 
Collective harCaini.np Apreement, which would fair share ~11 exisLinC mcmhers 
of the Association and all new hires, but would exempt those employees who arc 
not now Association members from coverape. 

Considerable evidence was submitted at hearinp b,y both oarties with 
respect to the fair ,share issue, and in their briefs both narties rroviderl 
persuasive aqwment in support of their position on fair share. Additionally, 
both nortier; cited prior awards in mediation-arbitration oroceedinCs in sunport 
of their rcsnective positions. The undcrsiprlcd ha:: considered all of Lhc evi- 
dence and arcwent. v,i.th respect to the fair share issue zuld is not persundctl 
to find for either narty on the fair share issue as it is disnuted here. In 
earlier awards this arhitrotor has held that the inclusion or exclusion of the 
fair share provision in a collective barpaining apreemcnt, where other issues 
are also disputed between the nartics will he determined by the decision with 
respect to the other disnuted issues. 3 In view of the other issues involved 
in this disnute, which the undcrsipned considers to be of major import with 
respect to the relationships between the parLies, the inclusion of full fni.r 
share or modified fair share as it is disputed here will turn on which narty’s 
final offer is selected for inclusion in the Col.lcctivc BorCainine Agreement 
a.7 it is determined from the other disputed issues. Fair share, therefore, is 
not a controllinE issue in this dispute. 

,ClJYY~ARRy AND CONCLU~SIOIIS: ___ ----.- 

Havinp concluded that the fair share issue will turn on the decision 
with resnect to t!ie disputed issues: and havinE concluded that the provisions 
of the oredeccssor apreement nith resuect to non-renewals for layoff and other 
reasons should be continued for the term of this Agreement: it follows that 
the final offer of the Emoloyer is adopted. 

based on the record in its entirety, the arpument of counsel, and after 
considering the statutory criteria, the undersigned makes the followins: 

AWARD 

The final offer of the Emnloyer, along with the stipulations of thr: 
nnrtic:: which rcl‘lcct prior aCrccmcnt.s in bnrpnininr: nnd the provision:: of 1.11~ 
nrcdccccsor CollecLivc llsrpnininp /ir7w2ment which rcmnincd uncllanycd durillr the 
course of bnrnaininp; are to be incorporated into the written Collective Uar- 
Eaininl: A,preement of the parties. 

Dated at Fond du Lac, Wisconsin, this 12th day of June, 1980. 
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JUK: rr L !!ediator-Arbitrator 
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