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Inthe !:atter of the Petition of 

KIV3ERLY EDUCATION ASSOCIATIOll f 

To Initiate Fkdiation-Arbitration ' 
Between Said Petitioner and 1 

I 
KIVBERLY AFEA SCROOL DISTRICT ! 

-------------------I 

Anoesrsnces: 

Case xv 
No. 26947 VED/ARB-910 
Decision Ho. lC246-A 

W. Dennis W. "uehl, Executive Director, Bayland Teachers United, appearing 
on behalf of the Association. 

Vulcahl~ & \!%erry, S. C., Attorneys and Counselors at Lay!:, by !lr. Dennis WY. 
E, appearing on behalf of the Employer. 

A-RBITRATION A!'iAFD: --- 

On December 1, 1?80, the undersi,med was appointed by the V!isconsin Erploy- 
cent Relations Commission as !!ediator-Arbitrator in the above entitled matter, 
pursuant to Section 111.70 (4)(cm) 6.b. of the "lunicipal Ermloyment Relations 
Act, in the Fatter of a dispute existing between Kimberly Education Association, 
referred to herein as the Association, and Kimberly Area School District, referred 
to herein as the Emnloyer. Pursuant to statutory responsibilities, the under- 
signed conducted mediation between the Association and the Employer on January 20, 
1031, over xstters which nere in dispute between the parties as they vzere set 
forth in their final offers filed with the Wisconsin Enploymnt Relations Commission. 
"'ediation efforts failed to resolve the dispute, and pursuant to prior advice to 
the parties arbitration oroceedings xere conducted on January 20, 19g1, after 
tne parties had executed a waiver of the statutory requirements found at Section 
111.70 (4)(cm) 6.C ., vhich require the !kdiator-Arbitrator to provide lwitten 
notification to the parties and the Comission of his intent to resolve t!ie 
dispute by final and binding arbitration, and to establish tises nithin rihich 
either party iright rithdraa his final offer. During the arbitration proceedings 
the parties were present and given full opportunity to present oral and witten 
evidence and to make relevant argwent with respect to their final offers. The 
proceedings were not transcribed, however, briefs were filed in the netter which 
were exchanged by the Arbitrator on !krch 3, 1981. 

THE ISSUES: 

TVVO issues remain unresolved in the parties' negotiations for a successor 
Collective Bargaining Agreewnt. They are: 

I. DISABILITY INS'W~ICE ---.---.-- 

A. Employer Offer - The Fnployer offers to continue the terms of the long 
term disability benefits unchanged from the predecessor Agreerrent, kclusive of 

- the 365 day qualifying period. 

B. Association Offer - The Association proposes to nodify the terms of the 
long term disability benefits so as to provide a qualified period of 90 days. 

II. SAL&R11 

A. Association Offer - The Association proposes an increase in base salary --- 
from ;;1C,900.00 to 512,100.00. Additionally, the Association oroposes a change 



in the salary structure so as to provide a cmsistent 3% differential between 
each of the lanes. Additionally, the Association proposes that all vertical 
incremnts be established at 4Z’, zhich affects onQ vertical steps 15 and 17 of 
the predecessor salary schedule. The Association proposal at step 17 of the 
?‘A + 12 lane results in a salary proposal there of X22,766.00 (longevity not 
included). 

9. Cmplo~yer Offer - The E@oyer offers a baoe salary i;>crease from t;l@,SOO.OO 
to x1,b80.00. Additionally, the Employer proposes that the differential between 
the BP. + 24 lane and the !.Y. lane be increased from WO.00 to ?;550.00. Further- 
more, tne Employer proposes that the 3% increments at vertical steps 15 and 17 
contained in the predecessor salary schedule be mintained. 

Ix their final offers the parties have subtitted specific salary schedules 
setting forth sala:y rates to be paid at all stem and lanes. The u;idersi@led 
in the forefoiq: has smarized the differences in the parties’ positions with 
remeet to their salary schedules, and 611 not set forth in this Award the 
entire schedule of either party. 

Section 111.70 (4)(m) 7 directs the Arbitrator to consider certain factors 
in arriving at his decision. The parties to these proceedings have precented 
evidence and argument ltiitn respect to certain of the criteria. The Employer 
relies on criteria d, e, f, g and h in presenting his evidence and argument. The 
Association relics on criteria d snd e. Thus, the criteria to v:hich the parties 
present evidence deals ~;.ith the cornparables, the cost of livixg, total compensation, 
ud changes in circumtences during the pendency of the proceedings. I 

LONG ‘TEP3I DISABILITY IiJSUPWCE 

A review of the evidence satisfies the undersighed that the Association 
oroposal to reduce the qualifying period for long term disability insurance is 
reasonable. The undersigned, howver, recognizes the coqxrativc minor costs of 
the parties’ differences with respect to long term disability. Consequently, the 
undersigned x-xx concludes that the long term disability insurance issue r-ill not 
control the outcome of this dispute. It is obvious that the principal disputed 
issue betT.Teen the parties is the salary schedule. Therefore, if the evidence 
sunports tne Association position on the salary schedule, the long term dis- 
ability issue will be adonted as well. Conversely, if the evidence supports a 
finding for the Employer offer on salary schedule, the preference for the Asso- 
ciation Proposal on its long term disability proposal cannot outwigh the primacy 
of the saiary dispute. The decision, therefore, vi11 turn on nhose salary schedule 
should be adopted. 

SALARY ISSL!? 

Both parties to this dispute rely heavily on criteria d, the comarables. 
The parties, however, do not agree as to what constitutes the co>warables. The 
Association relies upon tile schools included in the Fox Valley Athletic Association 
as its comparables. The districts contained vi_thin tie conference include 
Oshl.os!~, I!eenah, Yenasha, Appleton, Kimberly and Kaukauna . 

The ikployer argues that the cost comnarable school districts to the instant 
l3wloycr are the folloxinl: 11 districts: !..shmubenon, Prillion, M’ere, Freedom, 
Lilbcrt, !lortonvillc, Knukauna, Little Chute, Sc~~our, Vast kPere and ::ri~htrtow. 

- r7T.i~~~~~~ir-~~~t-i~~~-~ WE introduced beari:ta on criteria c, th? 
financial abilitv of tl,r unit, of government to meet the costs of any nroposed 
settlement. In its brief the ?ssociation devotes argument to this criteria, 
contending that ability to oay is not at issue here. The En@oyer, hol:iever, 
makes no ar,gument in his brief vrith respect to criteria c . secause the 
Eoqloyer now na!:es ilo argument r:ith respect to ability to pay, the under- 
si@led concludes that it i s unnecessary to address criteria c, and concludes 
that the Emoloyer has abandoned all argwent that his inahiiity to pay would 
preclude the adoption of the Associetion offer. 
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Additionally, the Zrnloyer recognizes a lesser deerea of coraasability among the 
folloving five districts: Appleton, Creel1 Day, i'enasha, lleenah and Osnkosh. 

From the foregoing it is obvious that the parties dramatically differ in 
their positions as to what constitutes comnarable districts for the purnoses of 
this proceeding. Yhile the Employer includes all of the athletic conference in 
its corparables, he includes only the district of Kaulxuna from the athletic 
conference in his -grouping of eleven most comparable districts. Tine remaining 
four conference schools of Appleton, Venasha, kenah and Oshkosh the lkplployer 
relegates to a status of "not as comparable". 

Both parties cite prior arbitration decisions supporting their respective 
positions on the approoriate determination of the cornparables. The Employer 
cites Arbitrators Pa&n , Xueller and EaferSecker in sunport of his position. 
Specifically, the Fmoloyer relies on Arbitrator Paskin's dicta in City of Brookfield 
(Police), KX.C Ike. ilo. l4395-A (Z/76), wherein he stated: 

It has been held that 'comparable' means equivalent of being compared ?,itith; 
it does not mean identical. Wheeler v. Barrera, 417 U.S. 402 ( ). It 
is enough, therefore, that the comparables relied upon are sufficiently 
similar that an expert can form an opinion on the subject in an issue. In 
this case municipalities could be deemed comnarable vhere they are sub- 
stantially equal in the follovtig areas: population, geographic proximity, 
mean income of employed persons, overall municipal budget, total complement 
of relevant department personnel, and v,ages and fringe benefits pala sucn 
personnel. %?Ta%is supplied.) 

The Fmoloyer relies on '!ueller's dicta in School District of '~ukwonago, 
YERC Dec. !!o. 16363-A (10/7C), in which Arbitrator Ikeller indicated four basic 
criteria for determining corn&ability, which WI%: "(1) the geographic proximity, 
(2) average daily plrpil membership and bargaining unit staff, (3) full value 
taxable nroperty, end (4) state aid." 

The I@loyer further relies on hrbitrator Haferbecker's dicta in City of 
T,wo nivcrs (Police), Case XX, ilo. 25740. lrI$-423 (9/CO), in >which Arbitrator _--- i%?%rbecker stated: 

It is apparent that arbitrators differ as to ?&at are aopropriate 
comparables. As I indicated ix my January, 1977 ax:ard in a '!anitoY!oc 
case (Case YXII, ;lo. 20650, 'Q-254), b&geographic proximity and popula- 
tion should be considered in determining appropriate conparables. 
(rage 3, emphasis added.) 

The Association cites arbitrators l<erlewn, !,;uellar and IRS in support of 
its position that the athletic conference schools should constitute the conparables 
in this matter. The Association relies on the dicta of Arbitrator Kertien, 
Anpleton Area School District, Case XXVIII, Ko. 24i33, :"D/APB-461, Decision 
m%!?X-li, (January 11, l%O), xherein this Arbitrator in nis dicta stated: 
"Turning to the companbles, the undersicaied conclude s that the proper comoarables 
in this matter are the athletic conference schools, coi~osed of Appleton, Kaukauna, 
Kimberly, '.:enasha, Neenah and Oshkosil." Additionally, the Association relies 
on the dicta of Arbitrator I'ueller in ::enasha Joint School District, Case IXX'J, 
I!o. 26523 , ;ZD/APB-707 (December 9, 19m,XG‘m at nncs 4, 5 and 6 of his opinion 
Arbitrator 'keller limited his corrarisons to !leenah School District (a conference 
m?irSer) because of his recognition of a special relations!lip between Xeenah and 
';enasha as twin cities, where the EFloyer had arpued that the entire at‘detic 

_ conference should be established as the coaparnbles.2 

Finally, the Association cites the dicta of kbitrator Imes in Kaukauna 
Area Scnool pistrict, Case II, :io. 26636, KCD/APB~40 (February lE, la;jl),n - 

__- - 
mF=yer aIlso ciG?-?i%l?Ler in :'enasha Joint School District, and argues 

that liueller's recognition of Ileem'nasha as twin cities should caus” 
the undersi,qed to view ileenah-':enas:la as a combined district, making them 
less comparable to Kimerly 
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p?hich Arbitrator Imes in her dicta stated: 

The Cn@oyer has proposed a set of coTarable comaunities xhich it con- 
siders most comparable. It used the follming criteria to make the asser- 
tion: all the comaunities are located in the Fox Piver Valley; they all 
compete for the sama goods and services and they are all influenced by the 
same fluctuations in the labor market and in the cost of living. The 
Es@oyer did not, however, show the relationship of these cozmnities in 
assessed valuation and receipt of state aids, generally indicia of a con- 
mnity’s ability to absorb the costs of certain services. Additionally, the 
“53ployer proposed a set of ccmparables Thich relate to Kaukauna in the same 
manner that the Er@oyer raised objection to (sic) relevant to the athletic 
conference. The majority of the districts the Z’mployer proposes for con- 
parison purposes are anyhere from two and ox half tiws spaller to five 
and one half tiws spaller than Kaukauna. Even v:hen the secondary set of 
coa!oarables is considered (all of which are larger tilan Kaukeuna), the 
number of corrrunities larrsr than Keukauna does not begin to offset the 
number of snnller comwnities presented. Jdditionally, no other relation- 
shin is s:lor,n to t:xist betx e? these districts other than they era in the 
Fcx River Valley and they ray share sow economic comunitp of interest. 
Therefore, it is not reasonable to accent a new set of comarables xhen it 
1s xl .mre logical than those previously used. The undersigned thus selects 
the athletic conference as the appropriate set of conparables since there 
has been sor?e indication that these communities have been at least part of 
nrevious comoarables. Too, they demonstrate so~pe sirrilarities in that 
they are in tie etAletic conference; they are all in tie Fox River Valley; 
the school districts maintained sirrdlar grwth natterns over the past five 
years; the coanwnities maintained similar assessed value increases over the 
past five years, and at least three of the districts ire emparable in per 
punil membershin, full tire teacher equivalencies and assessed valuations. 

The guidance provided to this ilrbitrator by these citations furnished by the 
Zmployer enunciate general principles with respect to determinations of covarables 
r!tich set forth valid criteria for the Arbitrator to consider in detertining 
where the corrparables lie. The Emloyer argues that applying tie criteria as 
set forth in the awards of Raskin, rrueller and I:aferbecker it would folio..; that 
the Ennloyer ororosed conerables should be ado&ad. Tile undersiped disagrees. 
‘Ihe seneral nrinciples enunciated by Arbitrators bueller, Haferbecker and Paskin 
“ere considered in other arbitration awards cited by the Association, v:here the 
athletic conference was held to be comparable. In fact, in the I’enasha School 
District case decided by Robert Etueller, the F@oyer there ar,gued that the 
athletic conference should establish the comparables. The fact that three arbi- 
trators have deterrained tie athletic conference to be comr;arable vhen considering 
disputes among athletic conference mmbers causes the undersimed to conclude 
that the specificity of the cases upon which the Association relies, in that they 
are dealing with school districts of the sare athletic conference, weighs heavily 
in favor of adopting the Association proposed comarables of the athletic con- 
ference. Furtherrrore, the undersigned has carefully reviewed the Itres award in 
Kaukauna School District, where the F.@oyer there proposed the sxxe conparables 
that they are proposing here, cith the exceotion of the Schc& District of 
.Seyaour, rhich the Emnloyer here includes and was not included in Kaukauna. There 
1~~s rejected the Employer argwent because the Zhnloyer did not shon the rela- 
tionship of these communities in assessed valuation, receipt of state aids; and 
because the I,nnlo:fer proposed set of cornparablcs contained districts which 
varied from tr.o anJ one-half tirres smaller to five and one-half tires s;raller 
than the District of Kaukauna. The record here with re,zs?ct to the l2@oyer 

- coparables has the sane deficiencies noted by .F.rhitrator Ines, and this Arbitra- 
tor rejects the hplOyer oroposed Set of coqarables for those sare deficiencies. 

In adopting the Association comnarables, the athletic conference, the under- 
sinned, nevertheless, recofnizes the six disparities xlnich exist internal to 
the conference, and as a result r&l1 place primary considerations in this a!atter 
on t!le cornparables of the districts in this conference which are closest to the 
size of the Kimberly District. ‘Ihe record establishes that the districts of 
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ib.C:a~~a -and :'enashn are the districts rest cor;~arable in size. I~enasi:a, llOv!eYer, 
roust be considered less coqarable to Kirberly than Kaukauna by reason of i~ueller's 
conclusions that the soecial tain city relation&ins of !ieensi~-l'enasha placed 
primary emphasis on that relationship. Consequently, the undersigned will look 
primarily to the relationship of salaries bekeen Kaukaua and Ki!nberly in 

, 

detercdnine Tviiich salary proposal should be adopted. 

SLLLPFY CO?.PARISOilS -_----- 

From Braployer Exhibits 13 throu& 17 the record establishes that the rela- 
tionships sat forth in the folloting table existed for the year 1979sO: 

EM. ?:ini;num EA ?axiruq ?h !GGum 1% ~'aximum Schedule !'axinun 

Xrrukauna Tj11,225.rJ@  ~lG,S50.00 C1:,123.00 ~20,542.00 ~22,562.CO 
Kimberly :;10,000.!?0 216, go& 0,) , . ~11,500.QO :"l?, 372.00 S19,7?0.00 3 

From Grployer Exhibits 1S through 22 a corqarison for the year l?%OJdl is 
set forth belox shoving the Kaukauna salaries paid oursuant to the arbitration 
award there, compared to the Employer and Association offers at the sass lewcls 
in Kimberly: 

District BA !"in. DA ikx. 'A ! ii? . ‘I? !kx. Schedule ?.'a~. 

Ka,uLauna %2,350.00 $18,649.00 ;‘13,33c(.OO :22,601.00 ?24,324.03 
Kimberly: 

Association Offer L12,100.00 ;.l;,t76.00 x3,1c?.C0 i:22,165.00 $22,7LS.C9 
Xq~loyer Offer Lll,b&?.OO ,ld,414.@ C  CU,SLO.OO .21,510.00 3?1,027.00 

A conrgarison of the forejioing tables establishes thet if the Kmnloyer offer 
ic adopted the relationships between salaries raid in Kimberly and Kaukauna at 
each of the points of comparison set forth in those tables would produce the 
follov;inp results: 

Kaukauna-Kimberly Katiauna-XiPbcrly Kaul.auna-Kimberly 
1970-50 Difference Emnloyer Offer Association Offer 

19klSl Difference 1980&l Difference 

BA Xinirurr 7 -355.00 : -4'1O.ciO : -25O.N 
8A I.~aaximU! - 54.co -235.w +227.LiO 
i11 i.iininu~ -523.00 -4% .co -149.00 
b Y! : -axiiimum -117O.CO -1u91.00 -465.60 
Schedule !laxinxm -2772.00 -2b97.00 -2C5b.00 

The coqarisons of the Kaukauna-Kimberly salaries paid at the five points 
of comparison in the schedule contained in the forego@  tables establishes that 
in tne year 1979-80 Kimberly teachers were paid an average of r975.00 less than 
Kauliauna teacners in averaging the differences of all five points of comparison. 
If the Employer offer v;ere adopted the averages of the five points of coxparisons 
contained in the foregoing tables nolild result in the Kimberly teachers slipping 
to C1,03O.C0 behind Kaukauna teachers for the average of the five points of 
comparison. If the Association offer rere adocted the Kimberly teachers‘would 
repain behind the averaGe of the five Doints of comarison, hoy;ever, the Sap 
oould be narrowed to '<539.00 behind Kaukauna teacher s  on the average of the five 
points of comparison. Therefore, adoptiqq the Employer offer v.ould result in 

_ further widening the differential beteeen salaries paid to Yimberly teachers 
compared to Kaul:auna teachers, kile adopting the Association offer could ~CIXTOC 
the differential. All of the foregoing comparisons raise the question as to 
nhether the I;imberly teachers are entitled to "catch up". Given tre sirnificant A r 
di-nari',ies bekeen salaries paid to Kaukauna teachers a vis a v-is Kiraberly teachers, 
the undersigned concludes that further slil?page of Kimberly teachers should be 

3/e f ----- oregoxF&%le excludes longevity aa-yrnentc in both districts. 
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avoided. The Arbitrator is most concerrcd about the differentials at the sa1ar.y 
raxilrums. If th- Association offer is adopted the differential betzeen I%liDerljr 
and Kaukauna teachers at the salary naxinum, rrtihout longevity, will rerain 
2,056.OO. If longevity were included that differential rioul6 be ever. greater. 
In 1979-80 the differential, inclusive of longevity, bet:?een Kimberly and Eaukauna 
teachers was S3,17l .OO. If the Employer offer T?ere adopted the differential at 
schedule IEG&WZ, inclusive of longetity, nould increase to $:,326,00. If the 
Association offer were adopted the differential at th? schedule maximum r,ould 
become :‘2,531.00. The undersigned concludes that there is 10 justification for 
a differential of iraxkm salary paid to teachers in neighboring school districts 
of the same conference and of the same relative size rkich would result if the 
?Zmplover offer wre adopted. It follow from all of tne foregoing that the Asso- 
ciation has established a need for catch up, and that based on the codmparisons 
of salary schedules The Association offer should be adopted. 

PPTTCWS OF ,SY?TTILiZ!!T -- 

1; n9dC.g corpsrisons RS to Collars generated by t?e respective salary 
schedules, the undersigned has relied on a comparison between Kimberly and Kaukauna 
for the reasons described above. The undersigned, nhen consiaeriq patterns of 
settlement, hoT<eMr, zill not likt the comoarisons to Rauka:auna because that 
v:ould be too narron a comparison T:ien consibering the percentages for which parties 
have settled for the year 19X&21. ‘riating established the athletic conference 
as the comparables, the undersi,gaed will consider the patterns of settlement, 
expressed as percentages, for the year 1980-U for the entire athletic conference. 

The record satisfies the undersigned that adopting the Lmployer offer here 
?:ould result il a scttlci;cnt of 12.01?!, and adoptiq the Association offer would 
result in a seTtlenent of 14.7lZ. 19bO-61 settlements wit’nin the conference 
shoi-i that the Kaulrauna settlement was 12.35; Appleton settlement was 12 .l:; 
:.:enasha settlement cas ll.?%; Neenah settlerent V,ZLS 11 .O:I: Os’hlzosh settlement 
was 12.32. Thus, the record reflects that the Association offer could result in 
a settlement of approxirately 2.47 hi$er than ang otter settlepent for 1930-61 
wdthin the athletic conference. Clearly, the i?mployer offer of settlerrent of 
12.01s more nearly approxirrates the patterns of set,tlement j::hich have been estab- 
lished v<thin the conference. ijased solely on the natterns of settlemnt tie 
EFloyer offer ?/ould be adopteri. 

The mdersifncd is new confronted !;ith determining ?;hether the preference 
for the LmrJoyer offer baseti on patterns of settlerrent shoulu control the out- 
come of this dispute; or :;hether :;he preference for the Association offer nhen 
comparing salary dollars generated by the salary schedules of this District 
compared to the Katiauna distrtct should control. Tile underrsiped has concluded 
that the teachers here are entitle6 to catch up, however, av:ardin& a settlerent. 
of 14.71$, which is 2.45 higher than anyone else i3 the conference, should be 
appmached with extreme caution. The undersigned now concludes that the Associa- 
tion offer should be adopted, notr:ithstanding the 14.715 increase it represents. 
The Association has made an extrer!elg strong case for catch up. Additionally, 
the undersi,gned notes from the stlpuktions of tine parties that for the first 
tiw teacliers emloyed in this district vi11 reach a STRS payrrcnt of 5;. The 
undersipled concludes that a sipnificzrit portion of the 2.44differential in 
pattcrrs of settlerrent is attributable to the parties’ agreerent to ~0 to a 55 
STJE paF:Ent on behalf of the teachers , ard the undersimed further concludes 
that t!ic percentage attributable i,o STPS contrihuticn irqrovwent should be dis- 
counted because Association i?xhibit f43 establishes that all other schools Gthin 
the conference had already beer! at 5c ,O STPS, azd the arrounts necessary to brine 
these teachers to full STPS merely establishes that, the teachers here are placed 
on equal footing rith the comparable school districts for this iterr. Furthermore, 
@ven the lo:rer base frorr which the teachers here are departiq, the iqact of 
percentaces on that lo?ler base mathematically results ir. less actual dollars t!lan 
if the sam? percentages nere a?$l.ed to the hipher bases found at Katiaune. The 
uridersiplled. therefore, concludes that the higher percentage of settlemnt here 
is justified. 
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Both ~za-xies edduced evi<ence with reswct to cost of living criteria. Ir. 
vie?: of the foregotig discussions, the mdersiped finds it unnecessary to 
establish :rhich offer is room acccptnbie based on the cost of living criteria. 

Based on the record in its entirety and the discussion set forth above, 
after considering the arpm?r.t of the parties md the statutoy:r criteria, th2 
kcitrator mk:os the followilring: 

Tile final offer of the Association, in edtition to the stipulations of the 
parties filed ?rith the Wsconsix E~loymnt Relations Commission, as well as those 
provisions of the predecessor Collective Bargaining Apewent v:hich remain un- 
chmged through the course of bargaining, are to be incorporated into the uarties' 
mitten Collective Cargaining Apreevmt for 196061. 

Dated at Foxd du Inc, 'Wisconsin, this 3rd cay of June, 1781. 

:.edictor-Arbitretor 

JBi::m 
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