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Appearances:

For the Employer: James K. Ruhly, Esq.,
Melli, Shiels, Walker and Pease,
Madison, Wisconsin

For the Association: Gary L. Miller, UniServ Director,
Winnebagoland UniServ Unit-South,
¥ond du Lac, Wisconsin

BACKGROUND

On September 22, 1980, the Rosendale-Brandon Education Association (referred
to as the Association) filed a petition with the Wisconsin Employment Relations
Commission (WERC) pursuant to Section 111.70(4)(cm)(6) of Wisconsin's Municipal
Employment Relations Act (MERA) to initiate mediation-arbitratien. The Associa-
tion and the School District of Rosendale-Brandon (referred to as the Employer
or School District) had begun negotiations on February 26, 1980 for a successor
to a collective bargaining agreement which was due to expire on June 6, 1980 but
they failed to reach agreement on all issues in dispute for this professional
staff bargaining unit.

On January 12, 1981, following an investipation by a WERC staff member, the
WERC determined that an impasse existed within the meaning of Sectton 111.70(4)
(cm}(6)(a) and that mediation-arbitration should be initiated. On January 27,1981,
the undersigned, after having been selected by the partics, was appointed by the
WERC as mediator—arbitrater to resolve the impasse. She met with the parties at
4 P.M. on February 26, 1981 in Rosendale, Wisconsin, to mediate the dispute. When
mediation efforts proved unsuccessful, the undersigned, according te prior agree-
ment with the parties, proceeded to hold an arbitration meeting (hearing) as re-
quired by Section 111.70(4){(em) (6} (d) commencing at 5:30 P.M. on the same day. No
citirens' petition was filed pursuant to Sectiom 111.70(4)(cm)}(6)(a). At the arbi-
iravion mecting {hearing), the parties were given a full opportunity to present
¢vidence through testimony and exhibits. Briefs and reply bricfs were subsequently
filed and exchanged.

ISSUE AT IMPASSE

The sele issuce upon which the parties were unable to reach agreement concerns
fair share. Both parties' final offers contain fair share proposals. The final
offer of the Assocration is annexed hereto as Appendix A and the final offer of
the Foployer is annexed hereto as Appendix B.
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STATUTORY CRITERIA

It resolving this dispute, the mediator-arbitrator is directed by Section
113.70(4)(em){7) to consider and give weight to the following factors:

a. The lawful authority of the municipal employer.

k. Stipulations of the parties.

¢. The interests and welfare of the public and the financial
ability of the unit of government to meet the costs of any
proposed settlement.

d. Comparison of wages, hours and conditions of employment of

the municipal employees involved in the arbitration proceedings

with the wages, hours and conditions of employment of other
employees performing similar services and with other employees
generally in public employment in the same community and in
comparable communities and in private employment in the same
community and in comparable communities.

The average consumer prices for goods and services, commonly

known as the cost-of-living.

f. The overall compensation presently received by the municipal
employees, including direct wage compensation, vacation,
holidays and excused time, insurance and pensions, medical
and hospitalization benefits, the continuity and stability
of employment, and all other benefits received.

g. Changes in any of the foregoing circumstances during the
pendency of the arbitration proceedings.

h. Such other factors not confined to the foregoing which are
normally and traditionally taken inteo consideration in the
determination of wages, hours and conditions of employment
through voluntary collective bargaining, mediation, fact-
finding, arbitration or otherwise between the parties, in
the public service or in private employment.

)

POSITIONS OF THE PARTIES

The Association

In its oral and written presentations, the Association peints out a number
of differences between its fair share offer and that of the Employer. A key
dilference is that the Association's proposal provides for a full fair share
(i.e., no exemption for any present bargaining unit member). The Association
also notes the following differences: the indemnification obligation, treatment
of the status of the fair share agreement upon expiration of the collective bar-
gaining agreement, the standard for judicial review for disputes over portions
of the Tair share contractual language, a "lump sum’ option, plus a number of
other language differences.

The Association supports its final offer by arguing that its language is
tegal and consistent with legislative intent and public policy as ennunciated
in decisions of the Wiscomsin and the United States Supreme Courts and arbitra-
tion awards under MERA. In addition, the Association submits comparability data
Lo support its offer. It notes that six of the eight school districts within
the Wisconsin Flyway Athletic Conference, all six contiguous districts aud l4
of 17 school districts within its CESA have fair share agreements similar to
the Association's final offer language herein. It alsopresents comparability
evidence that many of the specific provisions found in the Employer's final
of fer are not found {or not frequently found) in comparable school districts.

In addition to extensive general and specific comparability data, the
Association offers further justification for its full fair share proposal by
emphasizing the benefits received by all in the bargaining unit and by noting
that its current membership is approximately 90%. That percentage has been
consistent or even greater for the years since 1973-74 when the Association
became the exclusive bargaining representative. Since no member of the public
nor bargaining unit appeared in opposition to the Association's full fair share,
the Association concludes that, for all the above reasons, its proposal in this
regard is more reasonable.
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Finally, the Association cites onc arbitrator who supported the selection
of a fair share offer on the basis of several additional statutory criteria,
cost of living and total compensation, since representation costs have been
increasing and free riders have forced these increasing costs upon members
who thus have been adversely affected financially.

For all the above reasous, particularly comparability, the Association
bekieves that its final offer should he selected.

The Fmployer

The Employer begins its arguments by moting that the dispute in this pro-
ceeding is over the scope and form of the fair share provisions submitted by
the parties since both parties are proposing versions of fair share agreements.
The School District identifies the major differences between the parties as
follows: ecxemption for non-members, time frames for implementing changes in
authorized fair share amounts, inclusion of additional indemniters and broader
liability under the indemnification clause, status of fair share deductions
after contract expiration but prior to reaching agreement on a successor agree-
ment, and a contractual requirement that the Association maintain an expedieut
and fuir rebate procedure.

To support its grandfather clause exempting present nonmembers, the Employer
challenges the comparability data interpretation of the Association. Tt notes
that if the School District's proposal is selected, the Flyway Athletic Conference
will be evenly divided on this issue, assuming no changes from language in the
1980-81 collective bargaining agreements on this issue in the seven other dis-
tricts. Morcover, the Employer notes that the Association's data does not dis-
close whether school districts currently with full fair share agreements also
had initial agreements containing grandfathering clauses which were then
deleted as a result of subsequent bargaining. Further, the Employer points out
that the percentage of unit members who belong to the Association has been higher
in the past. For all these reasons, the Employer believes that its grandfathering
praposal is more reasonable since it is an attempt to move cautiously in a contro-
versial area, "to get (its) feet wet before deciding whether to dive in entirely."
In the view of the School District, its grandfather provision minimizes disrup-
tron and animosity and protects the interests of nonmembers in a situation where
the Association has failed to demonstrate the need to override these values and
intercests.

On another of the issues, the indemnification clause, the Employer points
out that only $20 of the current total amnual dues of $205 goes to the local
Association; $49 goes to the UniServ Unit, $91 to WEAC and $45 to NEA. Accordingly,
in addition to the Association, the UniServ Unit and WEAC should become indemnitors
in view of the limited resources of the Association which offer insufficient pro-
tection for the Employer. This insufficiency is further increased under the Associ-
tion's proposal since there is more likelihood of challenges by those required to
make jnvoluntary payments. The absence of these additional indemnitors wmay expose
School District taxpayers to financial expenditures which are an unfair burden
since it is the Association and its affiliates which will benefit from fair share,
not  the  pubiice. The Employer notes there is some comparability support for
ite 'ndemmification proposal within the Athletic Conference.

The School District supports its proposal which states that fair share de-
ductions will not be made after the contract's expiration until a successor agree-
ment requires otherwise by noting that this language clarifies the situation while
the Association's silence produces uncertainty and does not assure what the Associ-
tion wants (i.e., continued fair share during the hiatus). As for the rebate pro-
cedure, the School District believes that its contractual requirements for a fair
and expedicnt procedure is far superior to the Association's oral expressions that
current rebate procedures {produced as exhibits) meet these standards. It further
rejects Association proposals for a "lump sum" payment alternative, requiring a
1i.t of cmployees covered by the fair share deduction with each remittance to the
Assoc Lation without cost, and for notification no later than 10 days following
cuplovment changes in or out of the District as without sufficient rationale.
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Finally, the Employer argues on behalf of its de novo judicial review provision
(containcd in paragraph H) as being appropriate primarily because it covers areas
where traditional arbitrators have little expertise and which deserve close judi-
cral scrutiny since sensitive first amendment issues may be present. In view of
these important policy considerations, the Employer rejects the comparability
data presented by the Association as an inappropriate standard to resolve this
issue.

The Employer concludes that comparability data, particularly that of the
Flyway Athletic Conference, does not compel the selection of the Association's
final offer herein as the Association has argued. On the contrary, the Employer
belicves that its proposal is more reasonable since it proceeds cautiously, min-
imizes problems and hostilities, while responding significantly to the Association's
cxpressed desire for improved union security. If future experience demonstrates
the nced for elements of the Association's proposal, the Employer believes that
it has already exhibited its willingness to meet proven needs. Accordingly, its
final offer herein which incorporates improved union security in the context of
sensible publie protections should be selected.

DISCUSSION

The parties have resolved all but one issue for their 1980-82 collective
bargaining agreement. The remaining issue is fair share. Both parties' final
offcrs contain a fair share proposal but a close reading of the parties' language
reveals several major and a number of minor differences. In the judgment of the
undersigned, the most critical difference concerns the scope of coverage. The
Association’s final offer is a full fair share while the School District's pro-
posal contains a grandfathering provision (see paragraph D). Other major dif-
ferences are to be found in: 1) the indemnification provisions (s=e Association's
paragraph F and Employer'sparagraphs F and G); 2) the Employer's proposal for
de novo judicial review of certain fair share arbitration awards (see paragraph H);
and 3) the effect of contract termination upon the continuation of fair share de-
ductions (sce Emplover's paragraph I). In the arbitrator's view, all other differ-
ences hetween the parties' proposals are of lesser importance in this proceeding.
Thus, what appears to be a simple, single issue impasse dispute has several signif-
icant complications which merit discussion.

Putting aside for the moment the critical issue of coverage (i.e., the
grandfathering provision contained in paragraph D of the Employer's final offer),
the arbitrator will first consider the three subissues which she has labelled
major. As for indemnification clause differences, two separate issues should be
noted:  one concerns which organization or organizations will be specified as
indemnitors and the other concerns the expansion of the indemnification promise
te iuclude "good faith" actions (or nonactions) by the School Board which are
ultimately found to be in noncompliance with the terms of the agreement. In both
arcas, the Employer is attempting to decrease any ultimate liability that the
School Board might have for certain types of fair share litigation. These
attempts are understandable even though the situwations where these additional
protections are significant might be exceedingly limited particularly under the
Employer's final offer., Since the UniServ Unit and the WEAC will be beneficiaries
of fair sharc deductions under either final offer, it is not unreasonable to suggest
that they be named as indemnitors, as proposed by the Employer, even though few
employvers clsewhere have succeeded in including {or perhaps failed to propose) such
protections. A similar ratiomale exists for the expansion of the indemnification
promise to include "good faith" School District actions or nonactions even in the
absence of significant comparability data to support such a proposal. While these

provisions may not be a perceived need or priority in other bargaining relationships,

this Employer should not be faulted for its caution (or foresight) in seeking such
protections hereian,

The second major subissue concerns de novo court review on gquestions con-
cerning scope, interpretation, and application of paragraphs E, F, G and H. Here,
the Employer's cautiousness is less understandable. First, the Employer has a
siguificant reole in the selection of an arbitrator and may seek names of arbi-
trators and the appointment of an arbitrator with particular expertise in and
sensitivity to issues wihin the disputed area. Second, if the Employer believes
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that any arbitration award is contrary to constitutional or statutory law,
federal or state, a broad scope of judicial review is available under current
law for vublic sector awards. Third, the Employer has not offered a speciral
rationale for special treatment of arbitration disputes in this area; 1t has
not rought similar treatment for other difficult substantive areas arbitration
disputes elsewhere in the contract. Since exclusions from general arbitration
procedures are rare awd special treatment of special topics such as proposed
herein by the Employer is equally rare and since there are several existing
protections which the Employer may utilize to provide the equivalent of the
protections sought herein, the requirement for advisory arbitration for certain
fair share implementation disputes provides few, 1if any, positive benecfits and
certainly is awkward and burdemsome. Thus, the Association's arguments against
the inclusion of paragraph H are persuasive.

The third subissue in dispute concerns the Employer's language (containcd
tn paragraph 1) which states that if there is a hiatus between the expiratton
of this agrecment and the negotiations of a successor agreement, absent any
additional agreement between the parties, fair share deductions shall not be
continued. There was some Iindication at the hearing and in its brief that cthe
Assoclation believes that in the absence of such language, fair share deductions
would continue to be made. A literal reading of Section 111.70(3)(a)(6) casts
some doubts upon this assumption or understanding of the Association. If the
Association wishes to assure the continuation of the fair share deduction, a
contractual obligation to do just that is clearly preferable to contractual
stlence which may have the opposite legal effect. The Employer's proposed
language removes any doubt as to what would happen. 1In the judgment of sowme,
it also codifics the existing state of the law in regard to the continuatioun
of fair share deductions under these circumstances. Such contractual clarifi-
cation is certainly morc desirable than ambiguity or uncertainty arising from
contractual silence.

0f the three subissues discussed above, the arbitrator has noted that she
believes that the Employer's positions on two (indemnification and status of
{air share deductions upon contract termination) are to be preferred while the
Association's position opposing de novo judicial review as proposed by the
mployer is more reasonable. However, consideration of the most significant
iswue in this coutroversy has been put aside and must now be discussed and re-
solved., As the arbitrator has already indicated, she believes that the most
critical issue in this dispute concerns the coverage of fair share. The parties
agree that eipght members of the bargaining unit (approximately 10%) will be sub-
jeet to fair share deductions if the Association’s proposal is selected while
these bargaining unit members would not be affected by the fair share agreemcnt
if the Employer's proposal were to be selected. Comparability data suggests
that in the Athletic Conference, among contiguous districts, and within the CESA
district, full fair share is more commonly found than fair share agreements with
grandfather provisions. (It 1s not known whether all of the districts currently
fmplementing a full fair share agreement started out with that form of fair share
or whether there has been an evolutionary process.)

In addition to comparability data, it is relevant to this arbitrator that
since its selection as exclusive bargaining representative the Association has
maintained a high level of voluntary membership which has been very close to its
present 90% (or greater). The final argument which must be considered as strong
support for the selection of full fair share is that the Wisconsin legislature
acknowledged the problem of "free riders” when it amended MERA to permit the
negotiation of fair share agreements as mandatory subjects of bargaining. In
this way, the Legislature (which requires under MERA that the bargaining repre-
sentative selected by a majority must represent exclusively all membhers of the
bargaining unit) recognizes that this exclusive statutory representation might
properly require (if agreed to) a finmancial contribution from non members who
benefit from the representation efforts of the exclusive bargaining agent. Thus,
the Association's role is no longer that of a strictly private institution but it
has becen given by statute some attributes of a quasi-public institution. This quasi-
public role is recognized in statute and case law alike. This is the primary public
policy rationale for any type of fair share agreement and, more particularly, for
the full fair share agreement as proposed by the Association herein. Although
grandfathering,as proposed by the Employer, is not unreasonable, the arbitrator
concludes that under the circumstances herein, the Association's full fair sharc
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more closely approximates the public policy in Wisconsin as reflected in MERA
and the statutory criteria governing this proceeding.

AWARD

Based upon full consideration of the evidence and arguments presented by
the parties and due weight having been given to the statutory factors set forth
in Scction 111.70(4)(cm)(7) of MERA, the mediator-arbitrator selects the final
offer of the Association and orders that the Association's final offer be in—
corporated into a written collective bargaining agreement as required by statute.

Dated: May 26, 1981

Madison, Wisconsin June Miller Weisberger

Mediator-Arbitrator



FINAL OFFER OF THE ASSOCTATION

ARTICLE , FATR SHARF, AGREEMENT

The Association, as the exclusive representative of all employes in

the barpaining unit, will represent all such employes fairly and equally

and all employes in the bargaining unit will be required to pay, as

provided in this Article, their fair share of the costs of representatiecn

by the Association. WNo employe shall be required to join the Association,
but membership in the Association shall be made available to all employes

who apply consistent with the Association Constiturion and Bylaws. WNo
employe shall be denied Association membership because of race, creed, color,

sex, handicap, or age.

This fair share agreement shall be implemented within thirty (30) days
after the commencment of the 1981-82 school year. Effective upon this
commencement date, or thirty (30) days after the date of initial employ-
ment of any employe hired into the bargaining unit after the implementation
date, the Employer shall deduct from the earnings of all employes in the
bargaining unit, in equal installments, the amount of money certified by
the Association. Monies so deducted will be forwarded to the Association

Treasurer within thirty (30) days of such deduction.

The Employer will provide the Association with a list of employes from

whom deductions are made with each remittance to the Association.

The Association agrees to certify to the Employer only such fair share
costs as are allowed by law, and further agrees to abide by the decisions
of the Wisconsin Employmcqt Relations Commission and/or courts of competent
jurisdiction 1o this regard. The Association agrees to inform the Employer
of .ny change 1n the amount of such fair share costs thirty (30} days

before the effecrive date‘OE the change.

Appendix A
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The Association shall provide employes who are not members of the
Association with a written, internal mechanism within the Association
which allows such employes to challenge the fair share amount certified

by the Association to the Employer under paragraph D., above, and to
receive, where appropriate, an i1mmediate rebate of any monies determined
to have been improperly collected by the Association under this Article.
The Association does hereby indemnify and shall save the Employer harmless
against any and all claims, demands, suits, or other forms of liability,
including court costs, that shall arise out of or by reason of action
taken or not taken by the Employer, which Employer action or nonaction is
in compliance with the provisions of this Article, and in reliance on any
lists or certificates which have been furnished to the Employer pursuant
to this Article; provided, however, that the defense of such claims,
demands, suits, or other forms of 1iability shall be under the control of
the Association and its attorneys. However, nothing in this Section shall
be interpreted or preclude the District from participating in any legal
proceedings challenging the application or interpretation of this Article

through representatives of its own choosing and at its own expense.

As individuals subject to this Article leave or enter the employment of the
District during the school year, the Employer will provide the Association
with a list of such changes as soon as practicable, but in no case shall such
notification occur later than ten (10) days aEFer such employment changes.
Nothing in the foregoing shall prevent Association members, or those subject
to fair share payment, from transmitting dues/payments directly to the
Association treasurer in a lump sum payment. In the event a lump sum payment
15 made to the Association, the Association treasurer will promptly

notify the Employer.



FINAL QFFER QF THE EMPLOYER

ARTICLE X -- FAIP SHARE
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T-e P-BEA, as the exclusive representative of al
»7nlosees 1 the bargainirg unit, will rooresent a'l
5.°h employees, P-BEA merbers as well as those «h»

.U nose o not helong to the R-3EA, fairly and equall -,
1l all emcloveass ir the unit w~111 be required to gy,
as provided 1n this Article, thelr falr share costs of
the collectlive bargaini~qg process and contract admini-
stration. ‘o employee shall be required to joi1n the #-
BTA, hut membership in the R-BEA shall bs made avaria-
2 all emplcyees who apply caonsistent with the P-BEA's
Tonstitution and bylaws. No employee shall be denierd
R-3EA membership hecause of race, creed, <olor, sex,
"indicap or age.

This fair share agreement shall be implemented withir
‘thirty (30} days after the commencement of the 1981-382
school year. Effective upon such implementation date

for thirty (30) days after the date of initial employ-
ment for employees hired into the unit after comrence-
ment of the 1981-82 school year), the Distric€ well
deduct from the earnings of all employees in the bargair-
1ng unit, 1n equal installments, the amount of money
certified by the R~BEA in a sworn statement as represent-
ing each unit employee's share of the costs of collective
bargaining and contract administration (see paragraph

C, below). Monies so deducted will be forwarded to the
P-BEA officer designated on the sworn statement,

within thirty (30) davs of such deduction. The Emplover
will maintain a list -f employees for whom deductions

ire made. The Associratior may review such list and/or
secure, at 1ts expense, coples thereof from time to

time. Additions to or deletions from such list shall

be reflected on such list by the District as soon as
practicable. Failure to maintain or update such list
shall not relicve erther party of 1ts obligations under
“his Article.

The R-REA will certify to the District for purposes of
1~v fair share deduction only such costs of collective
nargalming aid/or centract administratlon as are auth~ -
tzed by law In »wstaiblishingy such amount, relevant
olslons of the Wisconsin fmployment Relatiens Commia-
s10n and/or coarts of ~smapetent curisdiction will be
complied with., Chanaers during a school year 1n such
datherized amount Wilil be certified to the District '

the P=-BEA without -delay.

Urit members who were not members of the R-BEA durina
the 1979-80 school year and who are not members of the
P-BEA on the date of signing of this master contract,
shall he exempt from the operation of this fair share
~rovision until suchk time as they may choose to jo1n.
This exemption does nnt apply tn an employee hired
Yerer the date of signing this master contracet.

Appendix. R
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The R-BEA snall provide employees who are not mémbere

€ rne R-BFA with a written, expediant and fair irterr
mechanism (within the R-BEA) which allows such emplnoier,
to ~hallenge the fair share amount certified by the =-
BEA to the District under paragraph C, above’, and to
receive, where appropriate, an immediate rebate of 1u.
monies determined to have been improperly collected &

the R-BEA under thls Article.

The R-BEA, *-e Winnebagoland UniServ Unit (WUU), and

~~e Wisconsin Zducation Associration Council (WEAC)H,
iadividually and jointly, do hereby indemnify and hol+
the District and its Board of Education harmless against
any and all forms of lizbility that may arise out of,

2r by reason of, action taken or not taken by the Boarc
and/or its agents 1in good faith pursuant to this Article,
whether or not such action or nonaction is thereafter
determined to be in compliance with the terms hereof.
Provided, however, that any such liability shall be,
during litigation regarding same, under the exclusive
control of the indemnifors and their attorneys (except
that any issue regarding the good faith of the Board
and/or its agents shall he under the exclusive control
and direction of the District's counsel at the expense ’
of the indemnifors), and provided further that this
paragraph #6 shall not be read or construed so as to
exclude or prevent the District from tendering its own
defense through its own attorneys, at its oOwn expense
except as hereinahove otherwise proévided.

The signatories to this master contract on behalf of
and for the P-BEA warrant to the District that they
nave the authority to bind the WUU and the WEAC, as
well as the R-BEA, as herein required.

Questions as to scope, interpretation and/or applica-
t1on of paracraphs E, F, G and H of this Fair Share
Article shall be subject to adjudication by a court of
;ompetent 1 risdiction. In the event an arbitrator

renders or Lssues a deterrmination as to any such guestic-~,

with or,without the conscnt of the parties, such deter-
Jination shall be advisory only and subject to de novo
~udicial detarminatior by a cour:t of competent JULISAL: -
tion., Nothing herein, hnwever, shall preclude the
narties from axpressly walving in writirg the right to
de novo judicial determination of such question(s), :n

which event the arbitrator's determinaticon shall be
final and binding unless contrary to the laws or consri-
tutions of the State of Wisconsin and/or the United
States,

Inless and unti1]l a3 successor written agreement reju:--
ctherwlise, fair share deiuctions will not be made by
the District after the explration date set forth in
th1s contract.



