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Gateway Technical Institute, hereinafter referred to as the
District, and the Gateway Vocational, Technical & Adult Education
District Clerical Employees Local 2738, AFSCME, AFL-CIO, herein-
after referred to as the Union, were unable to voluntarily resolve
a number of the issues in dispute in their negotiations for a new
1981-1983 Collective Bargaining Agreement to replace their expiring
1979-1981 Collective Bargaining Agreement, and the Union, on July
8, 1981, petitioned the Wisconsin Employment Relations Commissions
(WERC) for the purpose of initiating mediation-arbitration pursuant
to the provisions of Section 111.70(4)(cm)6 of the Wisconsin
Statutes. The WERC investigated the dispute and, upon determination
that there was an impasse which could not be resolved through
mediation, certified the matter to mediation-arbitration. The
parties selected the undersigned from a panel of mediator-arbitrators
submitted to them by the WERC and the WERC issued an Order, dated
November 30, 1981, appointing the undersigned as mediator-arbitrator.
The undersigned endeavored to mediate the dispute on March 10, 1982
but mediation proved unsuccessful. By prior written consent of
the parties, further hearing in the matter was waived in lieu of
the filing of written arguments with attached exhibits to be
exchanged simultancously with an automatic right of reply. The
parties' initial briefs with attached exhibits, were exchanged on
April 17, 1982, and their written reply arguments were exchanged
on April 30, 1982. Full consideration has been given to the
evidence and arguments presented in rendering the Award herein.

THE ISSUES IN DISPUTE:

There are three remaining issues "in dispute” between the
parties. They are:

I, Fair Share.

The parties’' 1979-1981 Collective Bargaining Agrcement did
not contain a fair share provision. It did provide for deduction
of Union dues upon written authorization of the cmployee.

A. District's 0ffer. The District proposes to include a




faiv share apreement in the 1981-1983 Collective Bargaining Agree-
ment . However, its proposal differs from the Union's proposal in
two significant respects. Tirst of all, the District's tair share
agreement would become effective only after it has been ratified
by a referendum conducted among all full-time employees in the
bargaining unit, provided at least 60% of the eligible voters vote
in favor of such agreement. The proposed referendum would be
conducted by the WERC. Secondly, the fair share agreement proposed
by the District would only apply to full-time employees in the
bargaining unit. There are approximately 48 full-time employees
in the bargaining unit, all but two of whom have signed voluntary
dues authorizations. There are approximately 15 regular part-time
employees working between 20 and 39 hours per week, all but 5 of
whom have authorized dues deductions. Finally, there are approxi-
mately 24 regular part-time employees who work 19 or less hours
per week, 5> of whom have signed dues authorizations. Thus, under
the Employer's proposal, only 48 out of 85 bargaining unit members
(approximately 54%) would vote.in the referendum or be covered by
the terms of the fair share agreement.

B. Union's Offer. The Union's proposed fair share agreement
would cover all bargaining unit members regardless of their full-
time or part-time status or the number of hours per week that they
work. It would take effect in the first month following the award
herein if the Union's offer is selected.

II. Payout of Accumulated Sick Leave.

The 1979-1981 Collective Bargaining Agreement provided that
employees earned one day of sick leave per month, with a provision
for accumulation of 180 days for days not used in the year in which
they are earned. There were no changes in the sick leave program
agreed to in the current negotiations.

A. District's Offer. The District proposes no changes in
the sick leave program and specifically does not propose to provide
a payout for unused sick leave upon death or retirement as requested
by the Union. °

B. Union's Offer. The Union proposes that the following new
section be added to Article XII - Sick Leave:

"Upon death or normal retirement, the employee shall
be paid the cash equivalent of thirty-five percent
(35%) of his/her accumulated sick leave.

"(This provision applies to regular full-time and regular
part-time employees.)"

I1I. Wage Rates. . .

Under the terms of the 1979-1981 Collective Bargaining Agree-

ment the parties agreed to, as Appendix A, a salary schedule for
full-time clerical employees in two groups of classifications.
Group 1 consists of clerk-typists and receptionists and Group 2
consists of keypuncher, staff secretary, finance clerk, library
assistant, testing clerk, and bookstore cashier. That schedule
reads as follows:



"ORULL-TIME CLERICAL HOURLY SALARY SCHEDULL

{duly 1, 1979 - June 30, 1980) (July 1, 1980 ~ June 30,‘1981)

1 i L i1
0 4,12 S$h.52 S$4 .42 $4.87
1 4,58 5.02 4.91 5.41
2 4. 70 5.14 5.0 5.53
3 4,82 5.26 5.15 5,65
4 L YK 5.27 5,77
" SRR 5.50 5.13Y9 5.89
L h. 18 5.67 5.51 6.01
7 RV 5. 74 5.03 6.13

There were five employees who received payments in excess
of those set out in the above schedule as a result of their
having been red-circled at the time two bargalnlng units were
merged to form the existing bargaining unit. Those employees

received 40 cents per hour effective July 1, 1979 and 42 cents
per hour effective July 1, 1980.

In addition to Appendix A, the 1979-1981 Collective Bargain-
ing Agrecment also contained, as Appendix B, a separate salary

schedule for regular part-time employees in Groups 1 and 2. That
schedule read as [ollows:

"REGULAR PART-TIME HOURLY SALARY SCHEDULE

Effective Effective
July 1, 1979 July 1, 1980

Hourly Rate  Hourly Rate

I Clerk Typist $4.16 $4.49
Receptionist

IT Keypuncher
Staff Secretary
Finance Clerk $§4.26 $4.59
Library Assistant
Testing Clerk
Book Store Cashier

A. District's Offer. The District's proposal for the first
year of the new agreement would add 46 cents per hour to each
step of the wage rates as set out in column I above in the full-
time salary schedule for the period July 1, 1980 to June 30, 1981,
and 49 cents per hour on each step of column II of that same
portion of the full-time salary schedule. In addition, the
Employer would eliminate step "zero', thus providing that new
enployees would begin at step one.

For the second year of the agreement, the District would
add 50 cents to each of the wage rates in both columns [ and 1T
of the 1981-1932 salary schedule it proposcs.

For those employees who are off schedule, the District would
add 40 cents across the board for the 1981-1982 school year and
45 cents per hour for the 1982-1983 school year. Similarly, the
District would add 40 cents per hour and 45 cents per hour to the
witpe rates Lor part-time employees in the two school years in
e oo AL ot the Dy i ' [w‘u;m".:wl Wore et tarees wo d
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take effect on July 1l of the respective years in question.

B. Union's Offer. 7The Union proposes to amend Appendix
A and Appendix B of the 1979-1981 Collective Rarpaining Agreement
to provide that all wage ratec therein, including those for "off
schedule" employees, be increased by 9.75% effective July 1, 1981
and by 9.5% efiective July 1, 1982. The Union's offer, like the
Employer's offer, would provide for full retroactivity for wage
increases and step increases. The Union's Exhibit No. 7, attached
to its initial brief herein, presents for comparative purposes,
the affect of the parties' offers on the existing wage rates and
is attached hereto as Appendix A For purposes of illustration of
the differences between the two offers.

DISTRICT'S POSITION

The District makes six basic arguments: the District offer
affords complete equity in wage increases for all clerical personnel,
under the District's final offer, Cateway clerical personnel will be
compensated with wages that are comparable in a positive manner with
other institutions near or within the boundaries of the District;
the District's final offer cxceeds increases in the cost of living;
the total compensation afforded under the Board offer is competitive;
the Employer position on fair share is the more reasonable of the
two positions; and the Union position on sick leave is not based on
a compelling need and does cause money to be spent in a non-productive
manner .

Before setting out its basic arguments, the District reviewcd
each of the statutory criteria setting out its position with regard
thereto. Of particular significance is the District's contention
that the interests and the welfare of the public require that the
undersigned not issue a '"high cost' award due to the high rate of
unemployment in the areas served by the District and the consequent
burden placed on taxpayers living within the District. In support
of this argument, it reviews numerous exhibits describing the high
rate of unemployment and foreclosures and other economic problems
in the area served by the District. Further, in relation to the
comparability factor, the District contends that a broad geographic
area should be drawn upon because of the three county rural and
urban nature of the area served by the District. In support of
this argument, it reviews numerous documents and state laws dealing
with the mission of a vocational technical institute as opposed to
other municipal employers. The District identifies certain "elements
of comparability" which it would emphasize in determining which
employers are comparable. Based on those elements, the District
contends that those educationual institutions which lie within or
near the borxders of the District are most comparable. The seven
largest are Wilmot, Elkhorn, Whitewater, 0Oak Creek, Burlington,
Racine, and Kenosha. It also ,points out that the University of -
Wisconsin-Parkside and Waukesha County Technical Institute, lie
either within or in close proximity to the District.

Inspite of its basic contention that the most comparable
employers are those described above, the District provides
additional data with regard to wage and benefit surveys among
employecs employed by private sector employers and other municipal
employers in the three county area, including Racine, Kenosha
and Walworth Counties.

The District also lays considerable emphasis on recent data
with regard to the Consumer Price Index, which demonstrates,
according to the Distriect, that the trend is in the direction of
a substantially lower rate of increase in the '"cost of living."
1t also reviews the overall compensation received by District

A



employecs, the costing method ir has employed (which includes
step increases) and certain WERC and arbitrator decisions which
it contends support 1its costing method.

In support of its first .rgument regarding equity, the
District conteunds that its offer is internally fair because,
unlike the Union's offer, it does not grant larger cents per
hour increascs to employees placed in the higher steps of the
salary schedule. The District claims it has sought to maintain
the "spread™ between the two columns by means of the three cent
differential in the first year. Further, it argues that the 40
and 45 cent increases for emplovees of[ schedule, offers said
employees some increase while at the same time reducing the
historic differential enjoyed by said employees. With rega:d
to the Union's offer, rhe District contends that the 9.75% and
9.5% across the board incrcase shows favoritism to those employees
at the higher stepsol the salary schedule. According to the
Distrrcet, a key question peced by the Union's offer is whether
ait employee who has bern with the District six or seven years
should receive a substantially larger wage increase than a person
who has been with the District for only one or two years, even
tiough the "learning curve' for such cmployees indicates that
they reach maximum effectiveness within two years after assuming
4 position,

On the question of comparability, the District argues that
its data show that its final offer meets or excecds 26 of 36
hourly wage comparisons with 9 other educational institutions
relied upon by the District. According to the District, this
.demonstrates that Gateway's historic position of being in the
"upper half" of appropriate salary comparisons, is maintained by
its offer. It further argues that in comparison with 7 county
and municipal employers, the District's offer meets or exceeds
20 of 28 possible comparisons. 1t points out in this repard
that the City of Kenosha and Kenosha County, which have cost of
living provisions, have wage rates which are in excess of other
employers in the three county area and should be, according to
the District, disregarded for that reason. Although it argues
that private sector comparisons are of less value, the District
also points out that it compares favorably in surveys conducted,
which included private sector employers within the arca served
by the District.

With regard to the cost of living, the District reviews
nunerous statistical releases for the purpose of demonstrating
its contention that the trend line is definitely downward.
According to the District, these percentage figures reflect that
its wage ofter, which it contends amounts to 9.76% on salaries,
is much closer to the current cost of living than the Union's
final offer, which the District contends would add 11.3% to
salaries for 1981-1982.

With repgard to total compensation, the District reviews
the available wapges and fringe benefits and gives certain examples
to illustrate its point. Thus, in the casc of the highest paid
secrctary in the barpgailning unit, who like all f{ull-time employees
at the Racine campus works 37 lLiou.. per week, her salary for
the 198L-1982 school year would be $7.83 per hour, or an annual
salary of $15,065.00. According to the District, the cost of

the benefits provided satd employee bring her total compensation
to $L9,76L.56.  The more vecently hived employee working the same
houvrs would, wunder the District's offler, earn $11,352.00 in grous
wapes ad total compensation in the amount of $15,320.51L. The

I
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Distvict further points out that the first employee enjoys benefits
which equal 32% of her gross salary and the second employee enjoys
benefits which equal 35% of her gross salary.

With regard to the issue of fair share, the District contends
that it is "puzzled"” by the Union's resistance to a referendum in
view of the fact that the vast majority of the full-time employees
are currvently on dues authorizations and would therefore presumably
vote in favor of such a requirement. Tt also argues the alleged
unfairness of requiring employees who work fewer than 40 hours per
week (some as few as 7 to 10 hours per week), to pay the same amount
of fair share contributions as full-time employees. To illustrate
its argument, the District gives several examples assuming fair
share contributions of $8.00 per month. According to the Employer,
these examples demonstrate that employees who work only a few hours
per week will be required to contribute a substantially larger
percentage of theilr take-home pay to support the Union even though
most of those employees have not chosen to voluntarily join the Union.

With regard to the issue of payout for unused sick leave, the
District contends that the Union's position is not based con a
compelling need for such a provision since it has failed to introduce
any evidence that such a provision is needed to control sick leave
utilization. According to the District, the burden of proof lies
with the Union in this regard and it has failed to meet that burden.
The District introduced an exhibit setting out actual sick leave
utilization by cmployees in the bargaining unit which it contends
demonstrates that employees are not currently abusing sick leave
since the approximate absentee rate for the group in question is
3%. The District acknowledges that four of the nine educational
institutions it relies upon provides some form of sick leave payout
but distinguishes all of those situations from the situation
hercin. First it points out that the University of Wisconsin-Park-
side campus is poverned by state statutes. Secondly it points
out that employees at Waukesha Voc Tech receive benefics after 15
years and employees at Oak Creek receive this benefit based on the
bepinning rate for the employee's classification. TFurther it
points out that in Burlington the wage level for employees is
considerably lowcr. While five of the seven bargaining units of
non-cducational employees do enjoy this benefit, the District
argues that this group is less comparable; that the City of Racine
caps the benefit at 120 days, that Racine County provides $10.00
per day rather than full salary; that Waukesha County provides
this benefit after 20 years of service; and that Walworth County
caps this benefit at 45 days of sick leave. The Employer further
points out that the most senior employee in the bargaining unit
who would be in a position to immediately take advantage of any
such benefit, would receive $3,946.32 under the Union's proposal.
With regard to the Union's reliance on the aY7rd of Arbitrator
Zel Rice involving the custodial employees the District points .
out: that there are only 25 employees in that bargaining unit; that
the logic employed by the arbitrator attempted to justify the
pranting of this benefit based on the fact that the clerical bargain-
ing unit had dental insurance, whereas the custodial unit did not,
and that, coantrary to the assumption of the arbitrator in that case,
the immediate cost of said new benefit was not minimal in that
four custodians retired shortly after the issuance of the award
and received very substantial sums of money as a result. 1In summary,
the District argues that if the award in question is considered
persuasive, it should defeat the Union's argument since the clerical
employees have dental insurance and therefore are not entitled to

1. Gateway Vocational, Technical & Adult Fducation District
(Decision No. 18107-A) May 27, 1981.



such new benefit.

in reply to Union arguments, the District contends that
this case turns on the question of whether the Union has success-
fully justified the need for a major fringe benefit addition and
an "exorbitant™ 11.3% salary increase. According to the District,
the Union's contentions must be rejected because its proposals
in cowbination reflect an increase which [ar exceeds the current
averupe consumer prices for goods and services, commonly known as
the cost of living; they are not in the interest and welfare of
the public at a4 time of high unemployment in local business
and industry, the Union has cited non-educational comparables
which are not fair comparisons because they include a majority of
unit employees who do not perform similar services to clerical
employees, and the Union has not shown cross data to support nor
has it contended that the total compensation paid clerical employces
is Inadequate, thereby justifying the need for an expensive sick
leave payout beneflit.

On comparables, the District contends that it is significant
that the Union ignores every school district within the area served
by the District, with the single ecxception of Kenosha. It argues
that the Union would have the arbitrator compare clerical employees
to attorneys, social workers, sheriffs, computer operators, hospital
employees, policemen, state blue collar and professional workers,
and other similar non-comparable groups. The District argues that
the sick leave payout is unreason.ble and that its arguments fail
to support its contentions that it is reasonable and equitable.

Finally, the District contends that the Union has attempted to
raise a "non issue' because of the wording of the District's final
offer wherein it withdrew certain proposals which had been included
in other tentative final offers and that the Union's contentions
with repard to reduced dues for part-time employees under its fair
share proposal, are misleading because said provision does not
require such lower dues and the cvidence demonstrates that
currently part-time employees pay dues which are $2.40, not $2.60,
lower than the dues paid by full-time employees.

UNTON'S POSITION

In support of its final offer, the Union first points out
that it has, with a few exceptions, confined its evidence to wages
and fringe benefits paid by other public employers with unionized
enployees in the tri-county area served by the District. Its
arguments are broken down into four issues, those dealing with fair
share, sick leave payout wages and the wording of the District's
proposal with regard to withdrawal of certain proposals in
bargaining.

With regard to the issue of fair share, the Union contends
that the District's offer contains several serious flaws. The first
serwous flaw, according to the Union, is the requirement of an
implementation vote of 607 of those eligible to vote, which exceeds
the statutory requivement for referendum votes which are conducted

by the WERC. The more serious flaw in the Union's view, 1s the
District's proposal that fair share be limited to full-time
cmployees. Because the Union has an ebliecation to represent all

barpaining wmit employees, repardiess of their full-time or pavt-
time status, such provision is unfair, according to the Union.

A fair share apreement applicable only to full-time employees,
would offer little in the way of cconomic security to the Union
but would sacrifice a considerable portion of cconomic sccurily
with repard to part-time employcees.



The Union points out that it has advised the District of
its willingness to ulilize a lower monthly ducs rate for part-
time employecs and contends that this differential amounts to
%2 60 undexr the current provisions of the Union's constitution.
The Union alse points out rhat it has attemprted to avoid con-
troversy by proposing chat its fair share provision not be retroactive
and has instead provided that it would take effect in the [irst
month following .un award hercin.

The Union points out that the overwhelming proportion of
the employers cited in its exhibits have fair share agreements
which do not exclude part-time cmployees.

With regard Lo the issue of sick leave payout, the Union
maintainsg that this provision is reasonable and cquirable on its
face, According to the Union, sick leave is an earned benefit and
if an employee has the good lortune of good hecalth, such employee
should be able to share (with the Employer) in the savings in
their sick leave account. IFurther, this provision has an added
benefit for the Employer in that employees will be encouraged to
use their sick leave carefully. It is important to note, accord-
ing to the Union, that this provision is only payable upon death
or retirement and is not like provisions in other contracts which
provide that the employee may receive this benefit upon termination
for any reason. In particular, the Union relies on exhibits which
show the prevalence of this provision and, in particular, among
cmployers in the three county area served by the District, as well
as g nearby vocational technical school and the Milwaukee school
system.

According to the Union, its exhibits demonstrate that some
form of carned sick leave payout is enjoyed by most public sector
employeces to which employees herein should be compared and the
form of sick leave payout that the Union seeks is comparatively
modest. Finally, the Union points to the award of Arbitrator Rice
(referred to above) which it contends '"sneaks for itself."

With regard to the issue of wages, the Union first points
out that comparisons among employees of several cmployers is
fraught with difficulty. According to the Union, this difficulty
is exacerbated in the case of secretarial and clerical employees
because job duties and requirements are far from standardized
amony, employers. In fact, the Union points out that under the
agreement herein, there is little distinction made between the
various job classifications that fall within group 1 and 2,
even though there are undoubtedly numerous differences in job
duties and requirements.

In compariny wage rates, the Union argues that it is
appropriate to tuake note of rthe top pay step pald for various .
classifications, how long it takes an employee to reach that
step and whether longevity pay is provided along with regular
earnings. It notes in this regard, that at Gateway it takes
employeces seven years to reach the top pay step in their
classification and there is no provision for longevity.

According to the Union, its exhibits demonstrate that numerous
wape rates were increased among the employers compared by at least
10%. While the increases in Kenosha schools amounted to 8.37% for
July L, 1981 and 2.97 for July 1, 1982, the Union points out that
the first year increase was dgreed to uas part of a package which
included a new dental insurance plan for which the Employer
picked up 90% of the premium cost. In particular, the Union notes
that these percentage increcases, as well as all other percentage
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increases in its data and arguments, refer to actual increases
applied to existing wage rates and do not include schedule step
increases.

For these reasons, the Union contends that its proposal
is comparable to the general level of wage increases being
gsranted other public employees in the area served by the District
and 1s more reasonable than the District's proposal, particularly
when the delay in receiving the first year increase is taken into
account.

The Union also contends that there is a fourth issue in this
case which is presented as a result of certain language contained
within the Employer's final offer. The language in question reads
as [ollows:

"the droppiny of proposal number 1 (Article IV - Union
business) from the Employer's original proposals of

May 4, 1981 and the Lmploycer proposal of June 29, 1981
(Article X - Work Day and Work Week, Section 1) are with-
drawn without prejudice.”

First, the Union notes that there is a grammatical ambipuity
or error in this statement. Read literally, with two 'megatives',
this statement seems to say that the proposals referred to were not
dropped. However, assuming that the Employer intended to drop said
proposals and reflect an "understanding' with respect to the
conditions under which they were dropped, the Union contends that
the Employer has attempted to use the arbitration process to create
bargaining history. That bargaining history presumably would have
relevance in some future grievance dispute concerning the proper
interpretation and application of the agreement. The Union contends
that the arbitrator has no authority to create such bargaining history
by adopting the Employer's offer, thereby imposing a compulsory
"memorandum of understanding,"

The Union points out that the District never explained its
intentions with regard to this statement in negotiations or
mediation and that an award which included the "without prejudice"
stricture would "severely damage the parties' future bargaining
relalionship and set a poor precedent for other parties who utilize
mediation-arbitration to resolve interest disputes.'" For this
reason, the Union contends that the Employer's final offer is
"fatally flawed" by inclusion of so ''perverse an issue."

With wegard to arguments contained in the District's brief,
the Union notes that the District failed to identify its
attempted effort to withdraw certain proposals "without prejudice"
as an issue in dispute. Secondly, the Union argues that the
District appears, by several of its exhibits and arguments, to -
be raising a question of inability to pay but that it has failed
to prove such inability because of the total absence of any data
relative to the financial health of the District. Further, the
evidence with regard to unemployment 1s irrelevant, according to
the Union, because District employees are expected to increase
productivity in times of economic adversity; the unemployed
workers in question have substantial unemployment benefits avail-
able to them in recognition that periodic unemployment will occur
in said industries; and public sector employees do not gencrally
enjoy the wage and fringe benefit increases received by large
private sector vaions in good economic times.

With regard to the Employer's argpuments related to its
"miusion”, the Union contends that such argument is irrelevant
sinnce the Distriet necessarily must pay Lhe pownyg rate when it
purchiases computers, copy machines, typewriters, ete., and
should not expect to be able to hire clerical employees for less
than the "going rate."



Similarly, the Union takes issue with the District's
wiage argument that clerical employees are sufficiently different
from other public sector employees that they cannot be compared
to bargaining units which contain other public sector employees.
Such argument, like its converse, simply will not hold water,
according to the Union. The Union also argues that the Employer
has exaggerated the cost of wage increases by including increment
increases and thereby distorted comparisons. Along this same
line, it argues that many employees will not stay through the
life of the new agreement and increments are intended to be
recognition that employees with longevity are worth more than
those withourt.

The Union contends that the Employer's criticism of percentage
wage increases 1s contrary to its argument that step increases
should be considered as part of the increase being offered under
its proposal and that the Employer has attempted to ignore sub-
stantial COLA payments in other contracts. According to the Union,
its exhibits demonstrate a fuller more accurate story concerning
comparable wage rates, including COLA increases and longevity pay.

While the Union acknowledges that the cost of living as
measured by the CPT has decreased in recent months, it argues
that the experience currently is more relevant to negotiations
for the next labor agreement.

With repard to the question of sick leave, the Union notes
that the Employer offered scant evidence with regard t~ its
position in this regard. The Union points out that its exhibits
show exactly what is provided in the other agreements. Further,
it points out that one of the school districts relied upon by
the District (Elkhorn) is currently in mediation-arbitration to
settle a dispute, including the Union request for a 50% cash pay-
out of sick leave upon termination.

While the Union acknowledges that Kenosnha County does not
provide a payout {or sick leave, it points out that Kenosha has
mentirely different form of income protection in the event of
il lness in the form of five '"casual days" which are paid for in
cash cach year, if unused. According to the Union, the District
is displeased with the result of the award issued by Arbitrator
Rice hut contends, nevertheless, that such award should be
conuudered persuasive herein. In particular, the Union notoes
that the Union was awarded the requested bencefit on "much less
evidence" than that presented herein. According to the Union,
Arbitrator Rice's remarks about the lack of dental insurance
were merely unnecessary "anodyne' accompanying an adverse decision.

On the issue of fair share, the Union notes that the District
ofifers no comparative evidence in support of its position. The
Union contends that this is so because there is none. According
to the Union, it should not be "puzzling'" to the Employer why it
is not willing to agree to a 60% vote since such a requirement
is unnecessary, even according to the District. The Union contends

rthat che proposed exclusion of part-time employees is not required
L Lthe interest of fairmess, as alleged by the Bmployer. It points
out that the Unron must expend as much time, effort and resources
in representing a part-time employce who has a gricvance, as it

does on a full-time employee. Turther Lt points out that society
provides us with numerous examples of where one must pay the same
rate for a service provided, regardless of one's ability to pay
or the utilization rate ol the service in question.

DISCUSSION

As noted at the outsct, the parties' final offers, on their
Lace, retlect that there are three remaining issues "in dispute"
between the parties: falr share, payout of accumulated sick lLeave,
and wape rates. It is the Union's position that because of the
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presence of the above quoted language in the final offer submitted
by the District, there is actually a fourth issue "in dispute",
i1.e¢., the District's effort to establish that its dropping of two
clements of prior tentative offers was "without prejudice."

While the Union would appear to be correct that the District
failed to address this question in the mediation conducted by the
undersigned or in its initial brief, it is also true that there is
nothing in the record before the undersigned which would establish
that the Union at any time raised a question with regard to the
propriety of the wording of the District's final offer. The question
of whether the District's decision to drop the two proposals in
question should be treated as beinp "without prejudice"” because of
the presence of such statement in the District's final offer may
well come up in some future grievance arbitration proceeding or
1n future collective bargaining. However, the undersigned is
convinced that the presence of said language in the District's
final offer does not place a fourth issue "in dispute" or constitute
a "fatal flaw" in the District's final offer. Its presence in the
District's final offer, at most, evidences that the District
attempted to drop its two proposals without prejudice. The question
of whether it was successful in that effort is not pending before
this arbitrator.

Having thus disposed of the alleged fourth issuc in dispute
between the parties, the undersigned now turns to a discussion of
each of the three issues in dispute. After each of the issues in
dispute has been analyzed separately, the two final offers will be
reviewed in their entirety for purposes of determining which is the
most reasonable under the statutory criteria.

I. Fair Share.

The District's proposal that the implementation of a fair share
agreement be subject to a referendumamong full-time employees to
determine 1if at least 60% of the eligible employees favor such an
agreement is really an irrelevant difference between the two parties'’
offers. The substantive difference between the parties' offers
relates to the question of whether the fair share provision should
apply to part-time employees. If the District were proposing a
fair share agreement which would apply to all employees in the
bargaining unit, subject to a referendum vote, it would be appropri-
ate to discuss this aspcct of the District's proposa! in greater
detail. However, as the Union points out, the presence of this
requirement in the District's final offer has no real significance
in view of its proposal that the fair share apgreement, as well as
the referendum, be limited to full-time employees who are over-
whelmingly in favor of Union membership.

The evidence establishes that members who work part-time,
currently pay dues which are, according to the Employer, $2.40
less than the dues paid by full-time employees. Thus the under-
sipned deems it reasonable to assume that at least this differential
will be maintained if part-time employees are brought under the
fair share provision.

The Union would appear to be correct in its assertion that
a strong argument can be wade for the fairness of requiring
employees to pay equally for representation by the Union, regard-
less of whether they work full-time or part-time. The Union has
a duty of fair representation to all bargaining union members
regardless of their Union membership or full-time versus part-time
status. The undersigned is personally aware of numerous instances
where Union's have expended great sums and other resources on
behalf of part-time employees and non-members because of the exist-
ence of said duty. Nevertheless, the undersigned believes that the
Enp loyer makes a valid point that the introduction of a fair share
provision will fall disproportionately hard on a few employees who
work as little as 7 to 10 hours per week. However, given the fact
that the Unron has in the past, and intends in the future, to
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excruise its vripht under the Union's constitution to differentiate
for dues purposes between full-time and part-time employees and

the recasonableness of its general position that all bargaining unit
members should be required to contribute support for the Union's
representation so long as the majority of the employees desire the
Union to represent them, the undersigned concludes that the Union's
proposal with regard to fair share, is preferred to that of the
District. There is no evidence in the record to contradict the
evidence and arguments presented by the Union tending to establish
that fair share agreements are generally applied to full-time and
part-time employees alike. The comparables clearly support the
existence of a fair share agreement and there would appear to be

no compelling reason related to any of the other statutory criteria
as to why such an agreement should not exist in this District.

II. Payout of Accumulated Sick Leave.

First of all, it should be observed that while the undersigned
agrees that the burden of persuasion is on the Union concerning the
appropriateness of introducing this new fringe benefit, that burden
is not as heavy a burden as the District implies in its argument.

The Union is not here seeking to introduce a new fringe benefit or
working condition which is without precedent among comparable employers.
Thus, some of the arbitration awards quoted by the District are not
apropos to this situation.

It is also true that the Union did not present any evidence to
back up its claim that this provision will be a benefit to the
Employer by discouraging the utilization of sick leave. However,
the undersigned is mindful that such information is not readily
accessable to the Union and the Union relies primarily on the exist-
ence of this benefit in other employment settings in the tri-county
area

On the other hand, the District did introduce evidence which
it claims supports the position that this new benefit is un-
necessary from the Employer's point of view with regard to sick
leave urilization. A close examination of that evidence (Employer's
Exhibit No. 42) indicates that there are serious flaws in the
Fmployer's argument in this regard. The Employer correctly states
that the division of 11,000 work days by 363 1/2 days of sick leave
taken during the period in question, represents an absentee rate
for this group of employees equal to 3%. However, it does not
necessarily follow that there is no problem with potential abuse
of sick leave in this bargaining unit. Thus, the 44 employees
whose sick leave utilization is set out on said exhibit, used a
total of 363 1/2 days.Even if it is assumedthat said employees
earned as many as 12 days per year (i.e. they were on 12 month
contracts). They apparently utilized 697% of the 528 available days
of sick leave generated by their employment that year. Individual
enployees, in fact, utilized sick leave in excess of the accumula-
tion rate. Thirteen used 12 or more days and 1 used as many as 22
days during the period in question.

The undersigned recognizes that the evidence with regard to
comparables werely establishes that approximately one-half of the
available comparlisons include a provision for sick leave vpayout.
Further, it 1s recognized that the University system is a unique
situation because of the existence of State statutes which control.
However, it is clear that the benefit in question is reasonably
prevalent and currently exists for another bargaining unit employed
by the District. 2/ 1t is also true that there are numerous differ-
ences among the various provisions that exist in the agreements set

2. The undersigned is also mindful of the fact that the benefit
was gained by that unit over the District's objection and
through an award, the logic of which the District seriously
questions. This point is discussed further below.

-12-



out an Lthe partices' evidence. Some contain caps that differ
From thalt proposed by the Unton hercein and some contain other
imitations, such as walting periods and dollar amounts. L[L

the District were proposing a sick leave payout provision which
contained diflerent limitations than thosce sct oul in the Union's
proposal, 1t would be neceusary to compare the two proposals as
Lo their relative fairness in light of the prevailing practice
in those situations where such provisions have been agreed to.
However, there is nothing in the Union's proposal which is
particularly unreasonable. The lack of a dollar limit is not
considered to be fatal given the relative wage rates enjoyed by
cnployees in the bargaining unit in question. While the 15 year
walting period contained in one agreement would clearly reduce
the number of ecmployees who would ever be able to collect on
this benefit, it tends to defeat the affect of encouraging
employees, who might otherwise take a short term view of their
cuployment, from using sick leave excessively.

The question of whether the undersigned agrees or disagrees
with the logic employed by Arbitrator Rice in his decision when
he pranted this benefit to the custodial employees, is really
irrelevant to the proper disposition of the Union's proposal in
this case. However, the existence of that benefit,which was
introduced in a unit which did not have dental insurance, is of
some concern because the potential for the rewarding of '"leap
frogging' that results. However, the undersigned finds no basis
for faulting the Union in this case for the other Unions' decision
to pursue a new benefit in the form of sick leave payout rather
than dental insurance. It is significant in this regard that
while the Union's proposal provides for payout of up to 180 days,
which is greater than that enjoyed by the custodial employees,
the payout percentage is lower in the Union's proposal herein.
The Union apparently selected the 180 day limitation because that
is the limitation set out in the agreement for sick leave accumula-
tion in this bargaining unit, and its decision to reduce the pay-
out percentage accordingly will give the District some leverage
in resisting further efforts at leap frogging.

Overall, based on the above analysis and particularly on
the ¢riteria dealing with co-parability and "other considerations,"”
the undersigned concludes th t the Union's proposal for sick leave
payout to be included in a n.w agreement covering a two-year
period, is preferred over the District's proposal of no such benefit.

ITI Wages.

Because the District's offer is based on cents per hour
increases, it presents some difficulty for purposes of comparison
with the Union's offer on wages. A review of Appendix A attached
hereto, demonstrates that the District's offer would provide wage -
increases for full-time employees in Group 1 ranging from 8.17% to
9.37%. in the first year of the agreement. Employees in Group 2
would get wage increases ranging from a low of 7.99% to a high of
9.006% in the first year of the agreement. In the second year of
the agreement, employees in Group 1 would receive increases ranging
Erom a low of 8.21% to a high of 9.31% in the first year and Group 2
employees would receive increases ranging from 7.55% to 8.47%.

Utilizing the schedule placement data contained in Employer
Exhibit No. 33 and applying that data against the percocntage
increases set our in Appendix A, the undersipgned has calculated
the weighted average increase for employees 1n the two years of
the agreement under the Employer's proposal. In the first year
of the apreement, full-time employees in Group 1 would receive a
weighted average increase of 8.63% and employees in Group 2
would receive a weiphted average increase of 8.39%  The overall
weighted average increase in the first year of the agreement under
the Employer's proposal amounts to 8.46%. In the second year of
the agreement, full-time employees in Group 1 would receive a
weighted averag 1increase of 8.51% and full-time employees in
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Group 2 would receive a weighted average increase of 8.13%.

The overall percentage increase for full-time employees in the
second year of the agreement under the Employer's proposal amounts
to 8.38%.

These weighted average increases in the two years of agreement
under the Employer's proposal would provide a "lift" of the exist-
ing wage rates of 17.55% for the employees in question. In addition,
all but 16 of the 43 full-time employees in question (as of April
14, 1981) would receive step increases under the salary schedule.

It is easier to evaluate the final offers on wages on the
basis of comparability in the first year of the agreement. This
is so because there is more available data concerning wage rates
in existence in comparable employment settings during 1981 and 1982.
The data with regard to 1982-1983, to the extent that it exists,
is based on multi year agreements negotiated prior to the sub-
stantial decline in the cost of living, which has occurred within
the 1981-1982 period. Further, as the District points out, there
has been a substantial change in the overall political and economic
climate particularly in the Racine and Kenosha area as a result of
high unemployment and projected cut-backs in federal spending.

While the undersigned agrees that the substantial decline in
the cost of living is not particularly relevant to the first year
of the agreement here in dispute, the Union would appear to be in-
correct in its assertion that the cost of living decline is only
relevant for purposes of negotiating a successor agreement to the
agreement herv indispute. Looking only at the first year of the
agreement, the Union's offer would appear to be well supported by
the data concerning percentage increases negotiated with employers
in the three county area contained within it grouping of comparables.
The Union is correct that there are numerous reasonably persuasive
examples of increases in the range of 9 to 10%. (There are notable
exceptions such as the increases negotiated statewide and applicable
at the University of Wisconsin-Parkside which amount to 7% on the
base wage rate.) Thus, if this case turned on which offer was
the most reasonable on a one year basis (1981-1982), the Union's
offer would clearly be favored.

Looking at the two years of the agreement together, the
question boils down to whether the Union's combined percentage
increases of 9.75% and 9.5% (which provide a "lift" of 20.18%
over the two years of the agreement) is out of line when considera-
tion is given to changes which have occurred since the beginning of
the 1981-1982 school year. :

Of particular relevance in this analysis are the increases
negotiated with the Kenosha School District. While utilization
of that particular comparison can be critized on the grounds that
it focuses on a large urban employer and tends to ignore the fact
that the District has a campus in Walworth County and Racine County,
the undersigned is convinced that such comparison is useful in
this case. As the District points out, comparisons to the City
and County of Kenosha are not only difficult because of the cost
of living factor and the assumptions made within the Union's
data in that regard, such comparisons are also difficult because
of the substantially higher wage rates overall paid by those
employers due to prior cost of living increases. The Kenosha School
District agreed to implement a dental insurance program and to
grant 8.3% and 9.97% increases. These increases provide a "lift"
of 19.02% over the two year period. In comparing this increase
which was negotiated prior to the recent dramatic decline in the
cost of living and increase in the unemployment rate, it should be
noted that the overall 1ift provided is more than 1% less than
that sought by the Union herein. The Union points out that the
inclusion of dental insurance no doubt had an impact on the package
increase agreed to by Kenosha Schools. However, the bargaining
unit here, has enjoyed dental insurance for a number of years.
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Another relevant comparison for purposes of this analysis,
is that provided by the recent Walworth County settlements cover-
ing the calendar year 1982. While this comparison can no doubt
be critized on the grounds that Walworth County is more rural than
the area in which the bulk of the District's employees work, the
District does have a campus in Walworth County. Further, even if
it is assumed that comparable employees in Walworth County earn
less than their counterparts in Racine and Kenosha County, the
focus here is on the percentage increase in the base rates for
comparison purposes. :These recently negotiated increases are
lower than the District's second year proposal herein by an amount
roughly equal to the difference between the District's first year
proposal and the pattgyn of 1981-1982 settlements demonstrated
by the Union's data. -

For these reasons, and based on an evaluation of all the
evidence and arguments presented, the undersigned concludes, under
the statutory criteria, the District's proposal on wages is more
reasonable than that proposed by the Union.

OVERALL SUMMARY AND EVALUATION

The Union's proposal of a falr share agrecment which applies
equally to all employees in the bargaining unit has been favored
over that proposed by the Distriet. This issue, while significant,
cannot control the outcome of the instant proceeding because of the
wide difference between the parties on the other two issues in
dispute,

While the undersigned has concluded that the Union's proposal
with regard to payout of sick leave as a new fringe benefit to be
included in a two-year collective bargaining agreement should be
favored over the District's proposal of no change in this regard,
such conclusion is based primarily on the fact that such a proposal
i1s not unreascnable in view of the fact that roughly half of the
comparable employers relied upon by both the Union and the District,
have a provision along these lines. However, it cannot be said
that the Union's case for the inclusion of this new fringe benefit
1s so compelling that this issue alone is of sufficient significance
t§ offset the substantial difference between the two offers in terms
of wages.

Based on the statutory criteria and the discussion above, the
undersigned concludes that the District's proposal on wages should be
favored over that of the Union. When considered in cdnjunction
with the Union's proposed additional fringe benefit in the form of
sick leave payout, the Union's final offer, measured in terms of
total cost, must be viewed as unacceptably high, particularly in
the second year.

Costing data developed by the District, which is unchallenged
by the Union, establishes that the first year salary cost of the
Union's final offer amounts to 11.3% (taking into account step
increases). The second year salary cost of the Union's final offer
amounts to 10.5%. The overall package cost of the Union's first
year proposal (not including the cost of the sick leave payout
proposal) amounts to 10.9%. The District did not provide a second
year overall cost estimate,presumably because of the lack of data

3. Data with regard to projected increases in the City and County
of Kenosha are not deemed reliable because of the absence of guffi-
cient information regarding the cost of living formula and its
operation on existing wage rates in the City and County. It is
clear that,as the County concedes in its arguments, comparable
employees employed by the City and County of Kenosha earn sub-
stantially more than employees in either the public or private
sectors performing comparable jobs.
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with regard to the cost of medical and dental coverage.

Absent a showing that such double digit figures in the second
year of this agreement are justified in terms of an abnormally low
first year cost increase or needed '"catch up" (such as the addition
of a fringe benefit generally enjoyed by most comparable employees
such as dental insurance), the undersigned concludes that the
District’s offer,which will ?rovide substantial wage increases in
both years of the agreementﬁ should be favored overall. .

For the above and foregoing reasons, the undersigned renders
the following award.

The District's final offer shall be included in the parties'
1981-1983 Collective Bargaining Agreement along with all of the
provisions of the 1979-1981 Collective Bargaining Agreement which
are to remain unchanged and the stipulated changes agreed to by
the parties.

Dated at Madison, Wisconsin this 2@? day of June, 1982.

y s )

¥ George R. Fleischli
Mediator/Arbitrator




FINAL OFPFERS AND RESULTING PERCENT INCREASES IN WAGE RATUS

APPENDIX A

EMPLOYER (E) AND UNION (U)

Full Time Clerical Hourly Salary Schedule, 1981-1983

---------- 1981-1982 ==m=mmm=mm=  —memeeeea]982-198) ==memmmmm-
I 80-81 E (%) U (%) E (%) U (%)
0 4,42
1 4,91 5.37 (9.37) 5.39 (9.75) 5.87 (9.31) 5.90 (9.50)
2 5,03 5,49 (9.15) 5.52 (9.75) 5.99 (9.11) 6.04 (9.50)
3 5.15 5.61 (B.93) 5.65 {(5.75) 6.11 {(8.91) 6.19 (9.50)
4 5.27 5.73 (8.72) 5.78 (9.75) 6.23 (8.73) 6.33 (9.50)
5 5.39 5.85 .(8.53) 5.92 (9.75) 6.35 (8.55) 6.48 (9.50)
6 5.51 5.97 (8.35) 6.05 (9.75) b.47 (8.38) 6.62 (9.50)
7 5.63 6.09 (8.17) 6.18 (9.75) 6.59 (8.21) 6.77 (9.50)

---------- 1981-1982 ~=ww——me—em m——mme—==[982~1983 —w----mme
il 80-81 B (%) U (%) E (%) 8 (%)
0 4.87
1 5,41 5.90 (9.06) 5.94 (9.75) 6.40 (8.47) 6.50 (9.50)
2 5.33 6.02 (8.86) 6.07 (9.75) 6.52 (R.31)  6.65 (9.50)
3 5.65 6.14 (8.67) 0.20 (9.75) 6.64 (B.14) 6.79 (9.50)
4 5.77 6.26 (8.49) f.11 (2.7%) 6.78 {7.99) 6.97 (9.50)
5 5.89 6.38 (R.32) 0.46 (9.75) 6.88 (7.84) 7.08 (9.50)
6 6.01 6.50 (8.15) H.60 (9.75) 7.00 (7.69) 7.23 {9.50)
7 6.13 6.62 (7.99 6.73 (9.7%) 7.12 (7.55) 7.37 (9.50)

Regular Part-Time Hourly Salary Schedule, 1981-1983
~~~~~~~~~~ 198121982 =mmwmmmmmmn  mmmmemeees [9§2=]98] <mmmmmemmm
80-81 ' ® (%) u (%) E () v *)__

I 4,49 4,89 (8.91) 4,93 (9.75) 5,34 (9.20) 5,40 (7.50)
11 4.59 4,99 (8.71) 5.04 (9.75) 5,44 (7.02) 5.52 (9.50)
Mail Johs 4,76 | -- - ~- 5.21 (9.45)
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