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Preliminary Statement - - 

On June 1, 1981 the Westby Area Education Association, 

representing all regular full-time and regular part-time 

certified teaching personnel in the District, filed a petition 

with the Wisconsin Employment Relations Commission alleging 

that an impasse existed between the Association and the Westby 

Area School District relative to their collective bargaining 

over a new Master Contract. The record shows that bargaining 

over the new Agreement commenced on March 16, 1981 and subse- 

quently negotiations were held on four separate occasions 

leading up to the petition filed on June 1st. 
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On September 21, 1981 a member of the Commission's 

staff conducted an investigation which reflected that the 

Parties were "deadlocked" in their negotiations. Thereafter 

both sides began an exchange of tentative final offers. 

On November 3, 1981 the District filed a petition with 

the Commission pursuant to Section 111.70 Subd. (4) (b) 

seeking a declaratory ruling as to other certain portions 

of the Association's final offer related to mandatory sub- 

jects of bargaining. Subsequently however, the Parties 

were able to successfully resolve this particular dispute 

and on March 15, 1982 submitted to the appointed Commission 

member, their final offers along with stipulations regarding 

matters agreed upon. Concomitant with these stipulations 

and submissions,the Commission Investigator notified the 

Parties that the investigation had been concluded and that 

the Commission had been advised that the Parties remained 

'at impasse. 

On April 2, 1982 the Commission's chairman certified 

that the conditions precedent to the initiation of the 

mediation-arbitration process as required by Municipal 

Employment Relations Act with respect to negotiations 

between the Parties regarding wages, hours and conditions 

of employment for a new collective bargaining agreement 

had been met and referred the Parties to the mediation- 

arbitration process. On April 27, 1982 the Parties 

selected the undersigned to serve as the Neutral Mediator- 

Arbitrator. Thereafter on July 28, 1982 the Neutral met 

with the Parties in an effort to resolve the impasse 

through the mediation process.- ‘When it became apparent 

that the matter was not going to be settled through medi- 

ation, the Neutral thereupon declared mediation to be of 
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no further assistance and moved directly to an arbitration 

hearing on that same date. At the hearing, evidence was 

received and testimony taken relative to the outstanding 

issues, at the conclusion of which the Parties indicated 

a preference for filing post-hearing briefs. These briefs 

were received by the Neutral on or before September 21, 

1982. Thereafter both sides expressed a desire to file 

reply briefs. The reply briefs were received by October 

30th, at which time the hearing was deemed officially closed. 

The Issues - 

The following issues remain at impasse between the 

Parties: 

1. Salary increases for the 1981-82 and 1982-83 
school years 

2. Longevity 

3. Health insurance 

4. Life insurance 

5: School calendar 

6. Mileage reimbursement 

7. Outside experience 

8. Grievance definition 

9. Layoff 

10. Duration 

Position of the Parties - 

For the 1981-82 school year the ASSOCIATION seeks 

an increase on the BA salary base to $11,885. This amount 

is to again be increased to $12,975 on the BA base for 

the current 1982-83 academic year. In addition the bargain- 

ing unit takes the position that for purposes of health 
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insurance during the life of the new Contract, full premiums 

are to be paid by the District accompanied by a "drug card." 

For purposes of Life Insurance, the teachers ask that the 

Board pay 70% of a bargaining unit member's cost for the 

present life insurance program. These money positions 

are more fully set forth in Appendices A and B attached. 

In addition the W'EA seeksthe following language changes 

and/or additions for the term of the new Contract: that 

the school calendar be amended to%include language whereby 

teachers will not be required to "make up" the first two 

, days of a school closing due to bad weather, but would 

be required to do so for the nex't three make up days; that 

for purposes of driving while on school business, teachers 

be compensated at a rate of 24c per mile for the second 

year of the new Agreement; that teaching experience outside 

of the Westby system will be offered for up to five years 

of teaching experience for a new instructor entering the 

system with a minimum BA degree, and that credit for years 

beyond this will be determined by the applicant and the 

School District: that the grievance provision in the contract 

be amended to include the Association itself as a "grievant" 

within the definition section: that a new lay-off procedure 

be implemented (see Appendix C attachedjand; that the 1982-83 

calendar year consist of 180 student-contact days, three 

paid holidays, two convention days, five in-service days 

for a total of 190 contract days, and in the event that 

the Parties do not reach an agreement on a successor agree- 

ment by June 30, 1983 the provisions of this Contract shall 

remain in full force and effect during the pendency of 

negotiations and until such a successor agreement is exe- 

cuted. 
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Conversely the DISTRICT is offering an increase on 

the BA base for the 1981-82 school year to $11,800, and 

for 1982-83 the starting rate on the base would be $12,610.* 

The entire schedule as proposed by the Employer is set 

forth in Appendix D attached. 

Regarding the issue of outside experience, the School 

Board offers language to be included in Article V reserving 

with the District Administrator the discretion to grant 

up to full credit for outside teaching experience in terms 

of placement of new teachers on the Salary Schedule. Con- 

cerning the other remaining issues the Employer takes the 

following position: that mileage be paid at the rate of 

21c per mile for both years of the new agreement; that 

the School Calendar call for not less than 190 contract 

days within the academic year and for a revised definition 

of inservice days: that the layoff policy be amended as 

set forth in Appendix E attached: that every reasonable 

effort will be made to provide teachers with a minimum 

of thirty continuous minutes of preparation time for ele- 

mentary schools; that the grievance definition as set forth 

in Article VIII of the new Contract not include the word 

"Association" within the definition of a Grievant; that 

the term of the Contract be for a period of two years expir- 

ing on the 30th day of June, 1983 and shall not be orally 

extended beyond that time and: that the longevity pay under 

the Salary Schedule be frozen effective the 1981-82 school 

year whereby those who were receiving longevity in 1980-81 

be "Grandfathered," but no further teachers be eligible 

for such additional pay. 

* At the hearing it was stipulated that the structure of 
the schedule itself shall remain in tact. 
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Analysis of the Evidence - 

In arriving at the decision that has been made here, 

the Arbitrator has given careful consideration to each 

of the criteria enumerated in Section 111.70 (4) (cm) (7) 

of the Wisconsin Municipal Employment Relations Act as 

they relate to the documents, testimony and written argu- 

ments submitted by the Parties. 

While a number of issues have been certified as being 

at impasse, it is abundantly clear that the the Parties 

are principally concerned with the salary increase for 

the second year of the new Contract, the longevity issue 

and the matter of teacher layoffs. This conclusion is 

made readily apparent from the sum of their arguments both 

written and oral. The exhibits submitted aptly demonstrate 

that for the 1981-82 school year, the difference in salary 

positions is relatively minimal (approximately $25,000). 

Moreover, by their own admission, several of the peripheral 

issues have been classified as "minor." Indeed as stated 

by the Association's Representative in his post-hearing 

brief, "Of the remaining issues in dispute in this interest 

arbitration, not all are of equal weight in determining 

the decision." 

While the Parties are separated by approximately 

l+ percentage points on their respective total packag,e 

final offers for the school year 1981-82, the difference 

grows more substantial in the second contract year. For 

1982-83 the Association seeks an improvement of 11.5% in 

the total cost figures, while the Board's final offer ap- 

proximates 8%. Numerous documents were presented by both 

sides demonstrating the relative position that the faculty 

at Westby would find themselves vis-a-vis schools within 

- . 
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their athletic conference and the Cooperative Education 

Service Agency No. 11 (CESA). As would be expected, the 

teachers assert that an adoption of their final position 

will serve to retain (and in some instances improve) Westby's 

relative standing within the conference, while the Employer's 

final offer would erode that position -- particularly when 

salary and fringe benefits are paired for comparison purposes. 

The School Board counters by maintaining that an adoption 

of their position will more closely follow the rationale 

employed by the Neutral in the previous contract award 

(when the Association's position was favored) and that 

its own final position is the most fair and equitable under 

the circumstances. 

The Arbitrator in this instance has found the decision 

making process to be more difficult than it might normally 

be based,to a large extent,upon the quality and obvious 

energy put into the evidence and briefs submitted by the 

Association. While both sides exhibited ample competence 

in preparing their respective arguments, it is clear from 

an examination of the entire record that the Association's 

thoroughness exceeds the average. Further compounding 

the problem was the apparent inaccuracies shown in some 

of the District's documents; cited by the Bargaining Unit 

Representative and supported (to an extent) by the record 

itself. The degree of skill exhibited by one side however, 

does not necessarily forecast an award in their favor. 

However thorough the preparation may be, in the final analysis 

the reasonableness of the certified position on the issues themselves 

must dictate the outcome. In this instance, the Neutral 

perceives that such criteria on balance favors the District's 

view. Matters such as the ability to fund the new Contract, 

, 
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the apparent consequences should the Association's position 

be implemented (i.e. reduction in programs and faculty) 

the parallels (successfully) drawn between the teachers' 

arguments in the previous award and the Board's essential 

adoption of them here, and the cost of living as currently 

reflected in relative governmental data -- all weigh con- 

siderably in favor of the Employer. Though it is true, 

as the WABA points out, that some settlements within the 

geographic area closely parallel their final demands in 

terms of an over-all percentage increase, it is equally 

apparent that many of these agreements were arrived at 

prior to the disbursement of what is now clear and obvious 

evidence regarding thegeneral decline in inflation. Given the 

current state of the Consumer Price Index (estimated to 

be approximately 6% or less) an award of over 23% for the 

term of this Contract is deemed out-of-step with the realities 

of the economy. As argued by the Board, their final position 

still exceeds in inflation rate. Moreover, it is significant to 

note that the final position of the Employer is exactly 

identical to the settlements already reached in the District 

itself with the remaining Collective Bargaining Units with 

whom the Employer negotiates. 

Of equal importance is the matter of longevity. In 

the preceding award, the Arbitrator rationalized that the 

District's fears regarding the "ballooning" effect of the 

provision was (at that time) speculative. Speaking to 

the Board's concern regarding this issue at that time, 

the Neutral stated: 

"The real thrust of the Employer's concerns over 
the salary structure and its 'ballooning' effects 
relate to future years beyond 1980-81 and a feeling 
that 'something should be done now' to prevent 
future anticipated difficulties. For those years 
beyond 1980-81, the Employer will have ample 
opportunity to negotiate structural changes. It 
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will also be in a position to offer definite 
proof as to more immediate adverse affects and 
comparisons rather than speculation about possible 
future adverse affects, both at the bargaining 
table and during any impasse procedures." 

In the instant impasse, the Arbitrator believes that the 

Employer has indeed met its burden of proof in this regard. 

Under the current provision, those teachers at the top 

of the Schedule receive annual longevity increases of either 

two or four percent depending upon their years in the 

District. These longevity payments are cumulative, and 

have been in effect since 1970. According to the Board, 

with the relative maturation of the faculty, the cost of 

financing this provision has sky-rocketed to the point 

of becoming prohibitive. The faculty matrix presented 

at the hearing reveals that for the base year 1980-81, 

nearly 74% of the staff received longevity payments. Clearly, 

a faculty as heavily weighted at the top of the Salary 

Schedule as this one is, presents a genuine concern to 

the Administration in terms of funding this particular 

benefit. School Board Exhibit 25 reveals that the benefit 

is without significant parallel to the Coulee Athletic 

Conference. While the Association presented numerous exhi- 

bits presenting Westby's relatively poor ranking when salary 

is coupled with fringe benefits for comparison purposes, 

it is extremely significant - in the Arbitrator's view - 

that the compilation of this data did not include the long- 

evity payments made. The District stressed the point that 

had this benefit been added in, Westby would rank either 

at or near the top in all of the "benchmark" positions 

on the Schedule. This fact was never truly refuted by 

the teachers. Inasmuch as Westby ranks fifthout of the 

seven schools in the Conference in terms of student enroll- 
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ment and faculty size, such a superior position seems rather 

unusual. Moreover the rapidly accelerating cost of funding 

the benefit was made manifest through the presentation 

of the costing data of both final positions. it was essen- 

tially agreed that in the base year 1980-81, the cumulative 

cost of the provision to the District was $51,500. Under 

both final offers, that amount increases to $63,500 in 

the first year of the new Contract or 23.3%. Under the 

Association's position, the cost would again increase in 

1982-83 by approximately $14,000 to a total of $77,500 

or an additional 22%. In total therefore, for the life 

of the Agreement, the funding for longevity would increase 

by over 45% should the teachers' position be implemented. 

Such an inordinate amount is excessive when other increases 

are taken into considerationrand therefore unreasonable. 

Under the Employer's version, those who were receiving 

the benefit in the school year 1980-81 would retain the 

payment (i.e. be "Grandfathered") in this and succeeding 

agreements. Those teachers then would not be affected 

by this award to the extent that they would retain payment 

of a fixed dollar amount representing longevity pay through- 

out their tenure in the District. While the Arbitrator 

understands the Association's argument that those who have 

taught in the District for so long should not go unrewarded, 

this nevertheless does not negate the fact that by its 

very definition, a salary schedule has a built in limitation. 

Certainly those teachers who are now coming into the District 

must be cognizant of this fact. Given the economic realities 

of school funding, the fact that this award will allow 

the teachers at Westby to keep pace with inflation and 

the District to remain competitive (there was evidence 
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to support the fact that Westby has encountered no diffi- 

culties in recruiting new staff to the District) the 

Arbitrator finds that the Employer's final position iS 

the most reasonable of the two. Finally, although dis- 

puted, the Neutral favors the Employer's contention that 

a good faith attempt was made by the Board to rectify the 

problem of longevity at the bargaining table, but was un- 

able to reach a compromise with the Association. 

As regards the "language issues," while the Mediator- 

Arbitrator perceives the Teachers' final position on matters 

such as grievance definition and duration to be the most 

logical, this conclusion alone cannot erase the relative 

importance of the disputed layoff language, as professed 

by the Parties themselves. While both sides seek to alter 

the existing language, the WAEA's proposal is clearly the 

most dramatic departure from what has in the past been 

Article VI. The exhibits presented by the District which 

support the contention that the proposed change by the 

Teachers is truly unique among comparable 

schools. Indeed the Association has acknowledged that 

their proposal is unlike any other but points to the fact 

that it arises out of a genuine concern on the part of 

the faculty that teachers could conceivably be reduced 

in hours to the point that they would be forced out of 

their job under the existing language. Thus it is the 

Bargaining Unit's position that reduction in hours must 

necessarily be included in the new provision along with 

layoff language. In support for this position, the WAEA 

cites the case of the school nurse who, more recently, 

has had her full-time position cut by approximately twenty 

percent. Given this event, the teachers ask, what is to 
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prevent the School Board from reducing full-time senior 

teachers to part-time - thereby effectively eliminating 

their assignments altogether? The Arbitrator believes 

that such a scenario is not supported by documented evidence 

and indeed collides with the current realities in the District. 

As the Neutral observed in the previous impasse between these 

Parties regarding the issue of longevity, so too the Arbitrator 

in the instant dispute must conclude that the Association's 

fears are speculative at the writing of this award. Indeed, 

given the relatively "late hour" in which these impasse 

proceedings are being finalized, it would appear that the 

concerns of the Teachers have yet to be realized. Moreover 

it is perceived that should such an occurrence come to 

pass (i.e. a forced exodus based upon an unreasonable reduc- 

tion in hours of a senior bargaining unit member) then 

the affected teacher could avail him or herself of the 

grievance procedure for redress, as the District has acknowl- 

edged that an event such as this would not fall within 

the layoff provision of the Contract. 

Finally, disecting the relative positions of the 

Parties regarding the matter of layoffs, the Arbitrator 

finds that in terms of employee "pools" the Association's 

final position is perhaps the most rationale of the two. 

It is the balance of their position however, that repre- 

sents a significant departure from the norm. Factors such 

as group insurance benefits, liquidated damages and penalties 

for notification coming less than thirty days-in advance, 

are essentially without comparison among Common similar 

school districts. Conversely, the Employer's final posi- 

tion represents a relatively minor change from the existing 

contract language regarding pools, appears to be more readily 
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suppor te d  th rough  comparab i l i ty m a terial ,  a n d  shou ld  g o  

a  long  way  in  remedy ing  any  p rob lems  th a t m a y  ar ise unde r  

th is  provis ion.  

A w a r d  -  

A ccordingly,  fo r  th e  reasons  se t fo r th  above , th e  

A rbitrator finds  th a t th e  fina l  o ffe r  o f th e  District as  

cert i f ied by  th e  W isconsin E m p loymen t Re la tions  C o m m ission, 

is to  b e  imp lemen te d . 

Respec tful ly submi tte d  th is  1 2 th  day  o f Novembe r , 1 9 8 2 . 

d ia to r /A rbitrator 
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APPENDIX C 

(SUBSTITUTE the following provisions, as a new Article, for Article VI - 
Layoff Policy) 

LAYOFF PROCEDURE 

1. In the event the Board determines to reduce the number of cmp)oyec 
positions (full layoff) or the number of hours in any cmployce position 
(partial layoff) because of a decrease in enrollment, budgetary or 

financial limitations, or education program changes, the provisions set 
forth in this article shall apply. 

2. In implementing teacher layoffs, the -Board will determine on 
an individual basis and in comparison with other teachers in the relevant 
layoff pool, which teachers are to be selected for layoff in accordance 
with the following criteria, which are listed in the order of importance: 
certification, length of district service and qualification. The term 
"qualification" as used herein shall be determlned by: 

a. Teaching performance in the District as previously and 
currently evaluated by the immediate supervisor or 
Superintendent. 

b. Appropriateness of training and experience with respect 
to the teaching assignments which must be filled. 

c. Further education. 

d. Current co-curricular assignments or activities that 
are to be filled. 

3. The selection of teachers for full or partial layoff shall occur 
within the following layoff pools. 

a. Grades K-B 

b. Grades 7-12, by department 

c. Specialists (if the particular specialists do 
not have general K-12 classroom certification 
in addition to their specialist certification) 

The determiniatlon of which layoff pool is relevant to a particular layoff 
shall be made on the basis of the certification(s) of the least senior 
teacher-in the position being eliminated or red&ed. Teachers with more 
than one area of certification will be listed in each ~l%~parLmcn~ - 
for which thev are certified. 

4. a. The parties recognize the importance of notifying employees 
of a layoff as soon as possible in order to enable them to seek olher 
employment and timely apply for unemployment compensation. The Board shall 
provide written notice to the employees it has selected for layoff under 
this article at least thirty (30) calendar days prior to the effective 
date of their layoff. Such written notice shall Include a statement of 
the employee's recall rights under this article. The Board shall 
simultaneously provide the Association with copies of all layoff notlce: 
it sends to employees under this section. 

b. In the event that the Board fully lays off an employee during 
the term of that employee's contract with the District (including the 
summer months prior to the beginning of the school year for which the 
employee has been issued an employment contract), the Board shall continue 
to provide the employee with all group insurance program benefits provided 
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3. The Board will notify a teacher, in writing, at the time 

of layoff, the fact that he/she is being laid off, and 

stating the teacher's recall rights. 

4. Recall of laid off teachers shall be in the inverse order 

of their layoff, provided they are qualified and certified 

and such notice of recall shall be in the form of a registered 

letter to the teacher's last known address. 

a. If the Board does not receive written notice of the 

teacher's intent to return to work within 14 calendar 

days, the teacher loses his/her right to be recelled. 

b. It shall be the teacher's responsibility to supply the 

Board with his/her current address. 

c. Any teacher not recalled within sixteen (16) months shall 

be deamed to be no longer on the recall list and has not 

recall right. 

5. The grievance procedure, including arbitration, may be utilized 

in a layoff situation, only in the event the Board fails to 

comply with the above mentioned criteria. 
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