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BEFORE THE MEDIATOR-ARBITRATOR 

In the Matter of the Petition of 

DISTRICT 1199!1/UNITED PROFESSIONALS Case CLXXV 

OF THE NATIONAL UNION OF IHOSPITAL AND HEALTH : 
No. 31563 Hed/Arb-2255 

CARE EMPLOYEES RWDSU/AFL-CIO Decision No. 20940-A 

Arbitrator: Stanley H. 
To Initiate Mediation-Arbitration M ichelstetter II 
Between Said Petitioner and 

CITY OF RACINE 

Appearances: 

Thomas DeBruin, Organizer, aopearing on behalf of the Union. - 
Mulcahy & Wherrv, S.C., Attorneys at Law, by M ichael L. Roshar, 

appearinq on behalf of the Employer. 

YEDIATION/ARBITRATION A!dARD 

District 1199W/United Professionals of the National Union of Hospital 
and Health Care Emplovees R'IDSUIAFL-CIO, herein referred to as the 
Union, having petitioned the Wisconsin Employment Relations Commission 
to initiate mediation/arbitration proceedings in the above-entitled 
matter between it and City of Racine, herein referred to as the Emplover, 
and the Commission, having appointed the UndersiGned as mediator-arbitrator, 
and having notified him of that appointment on September 14, 1983, and 
the Undersigned, having conducted mediation foIllowed by an arbitration 
hearing October 19, 1983, in Racine, Wisconsin. After hearinp, the 
parties each filed post-hearing briefs, the last of which was received 
December 12, 1983. The standards applied in this case are those 
specified in S. 111.70 (4)(cm), Wis. Stats. 

The following is a sumary of the issues: 

ISSUES 

1. Term of Agreement 
(a). The Employer proposes a one-year collective bargaininn agreement 

effective January 1, 1933, through December 31, 1083, with a 
wage increase of 3.5% over 1982 wages, effective January 1, 1983. 

(b). The Union proooses a two-year collective baroaininn aqreement 
effective January 1, 1983, throuoh December 31, 198a. with a 
wane increase of 3.5?! over 1982 waqes, effective January 1, 1983, 
ana a wage increase of 3.5% over 1983 waqes, effective January 1, 
1984. 

2. Management's Right - Subcontracting 
(a). The Emolover proposes to include the following language in the 

Management Rights clause: "To contract out for qoods or services." 

(b). The Union proposes to include the followinq language in the 
Flanaqement Rights proposal: "To contract out for goods or 
services; however, there shall be no lavoffs or reduction 
in hours due to any contractinq out of work." 
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3. Overtime - Compensatory Time 
(a). The Employer proposes: "Emplovees may keep any compensatory time 

earned prior to January 1, 1983. provided they use all of their 
compensatory time prior to January 1, 1984. Any time earned 
beyond the basis eight (8) hours shall be paid at time and one-half." 

(b). The Union proposes: "Employees may keep any compensatory time 
earned prior to Januarv 1, 1983, provided they utilize all their 
compensatory time prior to January 1, 1984. Emplovees may also 
earn up to eight (8) hours of compensatory time annually during 
each vear of this Agreement at straioht time. Any time earned 
beyond the basis eight (B) hours shall 
half." 

be paid at time and one- 

POSITIONS OF THE PARTIES 

Subcontracting 

The Union argues that the internal comparisons showed that the 
Employer has given language protection as strong as that requested by 
the Union herein to Local 67, fire unit, fire staff, police, police staff, 
City Hall, police deoartment, wastewater, and water works. It notes 
that the Employer is contemplatinp alternatives for a olanned countv- 
wide restructuring of public health services, one of which would result 
in subcontracting the unit's work to the County. It takes the view that 
adoption of its language would not unduly restrict the consideration of 
these alternatives, but instead would provide minimum protection to 
long-time city employees. It also relies on the parties' tenative 
agreement in which the Employer had accepted the Union's proposal with 
respect to subcontracting, and later rejected its settlement. It sees 
adoption of the Employer's final offer as improperly reinforcino this 
inappropriate conduct. Its view is that the tenative settlement should 
be admitted into evidence and should be given great consideration. It 
denies the Employer's argument that the small size of this unit is 
relevant to the issue because the Employer has adopted similar restrictions 

.for the fire staff unit (nine employees) and the police staff unit (37 
employees). 

'he Employer takes the view that this unit ouqht to be compared to 
similar units in other municipalities rather than with dissimilar units 
in this Citv because this unit is small. Bigger units, assertedly, have 
more flexibility to absorb excessive employees while subcontracting at 
the same time. It argues that of the ten similar units from other 
municipalities which it argues are comparable, five specifically have 
the right to subcontract without restriction,.or have no specific 
provision limiting the right and only Milwaukee restricts the right to 
subcontract. Most importantly, it argues that the City is currently 
studying ways in which the County might establish a county-wide public 
health nursing program. One of the alternatives under consideration 
would involve the County establishing a county-wide program with the 
City paying the County for the service. The Emplover concedes that this 
one proposal, if adopted, would constitute subcontracting. 



DISCUSSION - Subcontractinq 

On June 17, 1983, the parties reached a tenative agreement in which 
they aqreed to a one-year collective barnaining agreement for calendar 
1983, with a wage increase of 3.5% effective January 1, 1983, and the 
subcontracting and compensatory time issues as the Union oroposes herein. 
The Union ratified this agreement on June 21, 1983, and the Employer 
rejected the aqreement on June 28, 1983. It should be noted that the 
final offers of neither party are entirely consistent with the tenative 
agreement of both parties. 

S. 111.70 (4)(cm) 7h. provides that mediator -arbitrators should 
consider "such other factors not confined to the foregoinq, which are 
normally or traditionally taken into consideration in the determination 
of wages, hours, and conditions of employment through voluntary collective 
bargaining, mediation, fact-finding, arbitration, or otherwise between 
the parties, in the public service or in the private employment." 

The course of bargaining, including tenative aqreements, almost 
literally falls within the meaning of this language. Therefore, the 
terms of tenative aqreements are properly admissible evidence in 
mediation/arbitration proceedings. The weight to be given such evidence 
in mediation/arbitration proceedings presents a dilerrma to mediator/ 
arbitrators. If mediator/arbitrators merely enforce the terms of 
tenative agreements, parties would be discouraged from entering into 
such agreements for fear that a failure to have them adopted by their 
principals would result in a loss in mediation/arbitration. On the 
other hand, such tenative agreements may be very strong evidence of 
what the parties would or should have voluntarily settled for. In this 
case, the Union has adopted a position which is significantly different 
from that which the parties tenatively agreed to. Because it is very 
possible that the shorter term was a major factor in securinq the 
agreement of the Employer's representives, I have determined that the 
tenative agreement in its entirety should be given no weight 
in the determination of this case. 

The City of Racine has subcontracting restrictions in its 
collective bargaining agreements with all of its major units at least 
as strong as that provided by the Union'd In two units which are of 
comparable size to that of this unit, the fire staff and the police staff 
units, the Employer has language which is more restrictive of its right 
to subcontract than that proposed by the Union. Of the cities and counties 
with public health nursing units similar to this which the Employer 
relies on as being comparable to the unit, only Madison, Milwaukee, 
West Allis, and Kenosha, Rock County and Waukesha County are organized. 
Of these six comparison aroups, two have no languaae on the subject. One, 
the City of Milwaukee, states that subcontracting camot affect emplovment 
status of non-probationary employees. Madison has languaqe which makes it 
unclear the degree to which subcontracting is restricted, and Waukesha 
County mildly limits subcontracting to situations to "when it is not 
feasible or eCOnOmiCa1 for C0unt.V employees to perform." Kenosha 
County permits subcontracting. I find that the internal and external 
comparisons tend to favor the Union's position. 

1/ Only the crossing guard's unit agreement provides for an unfettered 
rioht to subcontract. 



.The Employer is considering alternatives 
in the restructuring of county-wide public health services which may 
involve the establishment of a county public health department which 
could replace the City program. The Employer fpits that one of the 
alternatives would constitute subcontracting. - Collective bargaining 
restrictions on subcontracting balance the social and labor relations 
considerations long service employees have in retaining their positions 
against the economic advantages which exist in subcontracting established 
unit work. With respect to the subcontracting proposals made herein, 
the mediator/arbitrator is presented with the alternative of no 
protection for employees' jobs in the face of subcontracting and the 
Union's proposal, which on its face is a stronq restriction, but under the 
circumstances is siqnificantly weaker protection. Under the 
circumstances of this case, the adoption of the Union's proposal 
would require the City to consider the social concerns of its employees 
in the consideration of its alternatives with the County. Accordinqly, 
Pursuant to S. 111.70 (4)(cm)7 c,d, and h, I find the weight of the 
evidence heavily favors the Union's position. 

POSITIONS OF THE PARTIES 
Term 

The Union takes the view that a two-year agreement for calendar 
1983 and 1984 is approoriate because the mediation/arbitration process 
takes place so close to the expiration of a one-year agreement, that 
a two-year agreement is the only oractical solution. It notes that 
five other City units neqotiated two-year agreements with wage 
increases in 1983 and 1984 at the time principal negotiations were 
conducted with respect to this unit. Thus, it arques that a voluntary 
settlement at that time would have been as the Union proposed. 
Although the Union had tenatively agreed to a one-year agreement then, 
circumstances now require a two-year agreement. It argues that all 
but one of the external comparables cited in this case have multi-year 
agreements. 

The Employer seeks to have the opportunity to bargain wages for 
1984 after its economic circumstances are more clearly defined, and 
when a clear settlement pattern emerges internally and among comparable 
communities. It argues the Aoril settlements with three of twelve 
City units are not indicative of a pattern particu1ar.y when inflation 
has subsided since those agreements were reached. It arques that of 
the three external settlements in units it deems comparable, the 
settlement pattern has lowered with the reduced rate of inflation. 
It notes that private sector settlements are far lower than the increase 
proposed by the Union, and thus arbitrators are cunrently aporoving one- 
year agreements. Finally, it notes that since the Aoril settlements, the 
City's financial position has deteriorated. It relies on the testimony 

of Financial Director and Treasurer Mailer, who testified that when he‘ 
began preparing for the 1984 budget in July and in August, he sent a 
letter to the Mayor outlining that all previous 1984 agreements must be 
reopened and all further 1984 aqreements be held to no wage increase at 
all because: (1) state aids were drastically cut (2) Wisconsin property 
tax credits were less than in 1983 (3) federal revenue sharing was not 
yet approved and (4) state shared revenues would decrease. 

1/ For the purposes of decision only, I assume that-this proposal does 
constitute subcontracting prohibited by the Union's prooosal herein. 
The proposal involves a "merqcr" of Citv and Countv departments. 
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DISCUSSION - Term 

The better view is that the standard expressed in S. 111.70 (4)(cm) 7c 
and h is the factors which should ordinarily should be given weight 
in resolving disputes with respect to the lenqth of a collective barqainino 
agreement. Ordinarily, where, as here, the agreement would be expired 
upon an award if one party's proposal for the lenqth of an aareement 
would be adopted,but would continue for a reasonable oeriod under 
reasonable conditions if the other oarty's oroposal for the lenqth of 
the agreement were adopted, the public interest is better served by 
the stability of the longer term. However, this view can be outweiqhed 
by factors which make isnnediate barqaining more desirable. There can 
be no doubt that when an employer is in a position that it could not, 
as a practical matter, reasonably be expected to be able to enqaqe in 
meaningful bargaining, the shorter term should be preferred. 

The princioal issue with respect to term is the wage increase, 
although the Union would also siqnificantly benefit by the longer term 
protection against subcontractinq. City Finance Director Maller 
gave forthright testimony to the effect that in July and August, 1983, 
as he prepared the City budget, he discovered City revenues exoected 
from state and federal sources would create a major fiscal problem 
for the City. It is unclear from his testimony the extent to which 
other City officials were aware of this problem at the time final 
offers were submitted in this case. By letter dated Auqust 24, 1983, 
the Employer submitted its final offer herein which contained no 
proposal for a second vear. The following day, the same Emolover 
representative signed a final offer for mediation/arbitration with 
respect to the crossing guard unit, aroviding for a 1983 and 1084 
calendar year agreement, with wage increases effective April 1, 1983, 
of 3.5% and effective Anril 1, 1984, of 3.5%. No testimony suaqesting 
special justification of this latter offer has been offered. On August 30, 
1983, Mr. Maller sent a letter to the mayor advocatinq that no waqe 
increases be qranted to any City employees in 1984, and that the City 
seek union waivers of increases in 1984 in oreviously concluded 
collective barqaining aqreements which provided for waqe increases 
for 1984. He based his conclusions on lower City revenues from state 
and federal sources, lack of growth in assessed valuation, and the 
poor economic circumstances which prevented tax increase. The Employer, 
thereafter, made efforts which thus far have been unsuccessful to get 
those units which have agreements coverinq 1984 to reopen and reduce 
the provided wage increases. These agreements are: waste water unit, 
water works, Citv hall clerical, and oolice deoartment clerical. Local 67, 
fire staff, police, and police staff units have aqreements expiring at 
the end of 1983 and successor aqreements have not been neqotiated. 

The forthrioht testimony of Llr. Maller uncuestionably demonstrates 
that in July and August circumstances had changed for the Employer 
because it had discovered its revenues for 1984 were aoinq to be far 
less than anticipated. !,lhatever may have been the stated knowledge 
of the Emplover at the time final offers were submitted in this case; 
the unexolained fina! cffer in the crossing guard unit for a 1984 waqe 
increase suqgests that the City did not believe that the economic 
circumstances prevented meaninqful bargaining with respect to a 1984 
increase. 

Mr. Mailer credibly testified that, if anythino. the City's exnected 
revenue situation worsened after Auqust 30. However, Mr. Maller's 
testimony demonstrates that as of the date of hearing, he was in a 
position to make a very sound judgment as to what that revenue situation 
was very likely to be. Accordingly, it does not appear that the Employer's 
financial circumstances, although bad, were so unpredictable that the 
Employer could not make meaninqful judqments and enqage in meaninqful 
collective bargaining. Accordinqlv, I find that the public interest is 
served by a two-year, rather than a one-year term. under the circumstances 
of this case. 
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POSITIONS OF THE PARTIES 

Wages 

The Union urges the mediator/arbitrator to rely on the facts as 
they were when the parties should have voluntarily settled. On this 
basis, it argues that its 1984 wage position should be adopted because 
the Employer was entering into two-year agreements with similar 1984 
wage increases among other units of the City at the time the negotiations 
took place. It also relies on the cost of living data, internal oomparisons, and 
external comparisons. It denies the Employer's position that the financial 
crisis necessitates freezing wages. It notes that the day after the 
Employer's final offer was submitted in this matter, namely Auqust 25, 
1983, the Employer submitted a final offer to the crossing guards with 
a 3.5% wage increase effective April 1, 1984. 

The Employer continues its view that the negotiation of a wage 
increase for 1984 is inappropriate. It alternatively argues that the 
Union's wage proposal is excessive. It makes its external comparisons 
of wage rates to the cities of Beloit, Jamesville, Kenosha, Madison, 
Milwaukee, Waukesha (no nurses), Wauwatosa, and West Allis, primarily 
on the basis of population. It also relies on Racine and Kenosha 
Counties primarily on the basis of proximity, and Waukesha County 
substituting for the Citv nf Waukasha. 't aroues that these comparables 
should be used because they have been used in two previous awards 
involving the City and other bargaininq units. While it continues 
its argument that neither the external nor internal comparisons are 
sufficiently developed to be reliable indicators of a settlement, 
its position also indicates that from the three of ten comparable 
units outside the City which have settled for 1984, there is a 
pattern of declining rate of settlement which it relates to the 
decline in. rate of increase for cost of livinq. The Employer also 
argues that the settlements which have occurred with other City 
units are not reliable because they occurred under different 
circumstances, a higher rate of inflation, and when the City had 

,not experienced financial difficulty. Thus, its principal position 
is that the City currently would have difficulty paying a wage 
increase of the size the Union has requested for 1984, and the 
current annual rate of inflation does not warrant an increase of the 
size requested by the Union. 
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External Comparisons 

The Union offered public health units in Racine 

City of Kenosha 

Kenosha County 

Racine County 

Average 

City of Milwaukee 

West Allis 

Wauwatosa 

Average 

Group 1 

1983 year-end monthly wage rate 
min. max. 

$1,824 $2,024 

$1,850 $1,950 

$1,633 $2,025 

$1,769 $2,000 

2 Group 

1983 year-end monthly wage rate 
min. max. 

$1,609 $2,000 

$1,720 $1,804 

$1,697 $1,859 

$1,675 $1,888 

3 Group 

1983 year-end monthly wage rate 
min. max. 

Beloit $1,352 $1,726 

Rock County $1,557 $1,723 

Average $1,454 $1,724 

City of Racine $1,595 $1,918 

Based upon the wage rate alone, City of Racine public health 
n 

v 
rses appear to be significantly behind the average of the most 

C OSely comparable group at the end of 1983, and well ahead of the 
less comparable groups. 

Only three of these units have settled for 1984. They are as 
follows: 

County, Sheboygan 
of Beloit as County, City of Kenosha, City of Milwaukee, and City 

comparable units without explanation. The Employer offered a set of 
comparable communities based on cities of comparable population, 
including Madison and Milwaukee, and the counties containing those 
cities, except Milwaukee, Dane and Sheboygan Counties. Of those, only 
West Allis, Kenosha County, Rock County and Wauwatosa have 1983 
settlements. The Employer's comparisons appear more reliable because 
they are systematic. However, because there may be significant 
variations in labor market conditions, certain comparisons should be 
given greater weight because they share a closer relationship to 
the Racine labor market. I have grouped them as follows: 
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percentage increase date of ratification 

City of West Allis 3.5% April, 1983 

City of Milwaukee 0 June, 1983 

Rock County 2.27% July, 1983 

Contrary to the position of the Employer, the date of 
settlement does not suggest any declining rate of increase with 
later settlements. 

The following is the cost of living data available for 1984 
wage increase comparison. 

1984 U.S. City Milwaukee 

January 

February 

March 

April 

May 
June 

July 

August 

3.8% 4.7 

3.5 

3.6 5.4 

3.9 

3.5 5.4 

2.6 

2.4 4.5 

2.6 

By either index, the rate of inflation has subsided over 
the 1983 year. It appears to have stabilized in the 2.6% range 
for the U.S. City average and 4.5% in the Milwaukee average. 
Depending on which index is used, 4.5% or 2.6% would most likely 
be the increase necessary to preserve unit employees' purchasing 
power lost in 1983. 

Internal Comparisons 

The following is the status of other City units: 
Settlement Wage Increase Date of 

Bargaining Unit Contract Term Amount Date Settlement 

Local 2239, City Hall 1983-84 $.37/hr 4/l/83 4/83 
Police Dept., Unsworn 1983-84 $.37/hr 4/l/83 2' 4/83 
Wastewater 1983-84 3.5% l/l/84 4/83 
Waterworks 1983-84 3.5% l/1/84 4/83 
Crossing Guards 1983-84 Emp. Union 

3.5% $.37/hr 4/I/84 8/25/83 
Public Health Nurses 1983-? 3.5% l/1/84 8/26/83 

Local 67, Fire unit, Fire Staff, Police, and Police Staff all cover 
at least calendar 1982 and 1983. No agreement has been concluded for 
1984. It appears that the Employer's initial position in these units 
is that wages and benefits should be frozen for 1984. 
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i r  

It is c lear  th a t n o  ci ty-wide p a tte r n  has  yet d e v e l o p e d . Fu r th e r . 
in  A u g u s t, 1 9 8 3 , a n d  th e r e a fte r , th e  E m p loyer  has  suf fered a  c h a n g e  
in  its abi l i ty to  pay . D is rega rd ing  th e s e  latter factors fo r  a  m o m e n t, 
th e  in terna l  compar isons ,  to  th e  extent  th a t they  a r e  estab l ished,  
te n d  to  s u p p o r t a  w a g e  inc rease  o f 3 .5 % . 

Difficulty in  Pay ing  

F inance  Director  M a l ler test i f ied th a t r evenues  f rom fede ra l  a n d  
sta te  sources  wou ld  b e  d o w n  fo r  1 9 8 4 . In  h is view, th e  D o o r  
economic  condi t ions o f th e  City m a d e  a  tax  inc rease  impract ical .  
lhis left th e  City with th e  cho ice  o f layoffs a n d /o r  w a g e  a n d  
b e n e fits f reezes. M r . M a llet-Is tes t imony leaves  n o  d o u b t th a t th e  
E m p loyer  wil l h a v e  difficulty pay ing  fo r  w a g e  inc reases  in  1 9 8 4 . 
O n e  o f th e  m e th o d s  th a t th e  E m p loyer  has  u s e d  $ o m m e n c i n g  in  1 9 8 3  is 
to  b u d g e t fo r  a  pos i t ion in  th is ba rga i n i ng  uni t  wh ich  it has  n o t 
fille d . Thus , th e  E m p loyer  has  a l ready  m a d e  th e  sav ings necessary  
to  o ffse t th is unit 's sha re  o f th e  r e v e n u e  shortfal l .  

S u m m a r y  o f W a g e  Pos i t ion 

O veral l ,  th e  Un ion 's  w a g e  p roposa l  fo r  1 9 8 4  is app rop r i a te  
b o th  in  respect  to  ex terna l  a n d  in terna l  compar isons .  W ith  respect  
to  th e  ra te  o f inf lat ion o f 1 9 8 3  as  it a ffects a  1 9 8 4  increase,  
th e  Un ion 's  p rooosa l  m a y  b e  to o  h i gh  o r  app rop r i a te  d e p e n d i n g  o n  
w h e th e r  th e  M i lwaukee  o r  U .S . City a v e r a g e  is u s e d . T h e  ev idence  
with respect  to  th e  E m p loyer 's abi l i ty to  pay  sugges ts th a t th e  
E m p loyer  wil l h a v e  difficulty in  o b ta in ing  e n o u g h  fu n d s  to  con tin u e  
to  p rov ide  serv ices a t its cur rent  level  wh i le  g r a n tin g  e m p loyees  
w a g e  increases.  It d o e s  a p p e a r  th a t a  p r o p o r tio n a te  cost sav ings 
necessary  to  pay  fo r  th e  w a g e  inc rease  has  a l ready  b e e n  m a d e  with 
respect  to  th e  instant ba rga i n i ng  unit. I conc lude  th a t th e  w a g e  
factor  favors  th e  Un ion 's  posi t ion.  

P O S ITIO N j O F  T H E  P A R T IE S  
O ver t ime P a y m e n t 

T h e  Un ion  re l ies o n  th e  te n a tive  a g r e e m e n t r e a c h e d  as  th e  bas is  
fo r  its pos i t ion o n  th is a d m itted ly  m inor  issue. It a lso  n o tes  th a t 
th e  p rev ious  pract ice has  b e e n  th a t al l  over t ime was  pa i d  as  
c o m p e n s a tory  tim e  o ff. 

T h e  E m p loyer  a r g u e s  th a t it is t ry ing to  e l im inate  c o m p e n s a tory  
tim e  in  its ba rga i n i ng  uni ts ci ty-wide. It a r g u e s  th a t as  o f n o w , 
on ly  po l ice  uni ts h a v e  s o m e  fo r m  o f c o m p e n s a tory  tim e  o ff. Final ly,  
it a r g u e s  th a t as  a  resul t  o f layoff in  1 9 8 1 , it lacks suff icient 
m a n p o w e r  to  a l low c o m p e n s a tory  tim e  o ff. A lso it den ies  th a t th e  
re jec ted te n a tive  a g r e e m e n t shou ld  b e  cons ide red  by  th e  m e d iator/ 
arb i t ra tor  b e c a u s e  it wou l d  d i scou rage  n e g o tia tions . 

D IS C U S S IO N  -  O ver t ime P a y m e n t 

This  issue is m inor  in  compar i son  to  th e  o th e r  issues in  th is 
case.  T h e  p a r ties  o ffe r  little  ev idence  with respect  to  th is m a tte r . 
T h e  E m p loyer 's pos i t ion is to  b e  p r e fe r r ed  if, in  fact, it wil l  h a v e  
difficulty in  p rov id ing  serv ices if e m p loyees  a r e  g r a n te d  c o m p e n s a tory  
tim e  o ff. r a th e r  th a n  pa i d  fo r  the i r  over t ime work.  Thus . th e  
ev idence  te n d s  to  favo r  th e  E m p loyer 's posi t ion.  



SUMMARY 

Based upon the foregoing as considered under the statutory 
standards, I find that the Union's final offer is to be preferred. 

AWARD 

The parties' 1983-1984 collective bargaining agreement should 
include the final offer of the Union. 

Dated this &day of January, 1984, in Milwaukee, Wisconsin. 

&&AZ- 

Stanley H. Michelstetter II 
Mediator/Arbitrator 
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