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ARBITRATION AWARD

Marathon County, hereinafter referred to as the County or
Employer, and Marathon County Health Department Professiochals,
Local 2492B, AFSCME, AFL-CIO, hereinafter referred to as the Union,
were unable to resolve their negotiations over the terms to be
included in a new collective bargaining agreement, to replace thetir
prior agreement, covering professional empioyees employed in the
County’s Health Department, which expired on December 31, 1388.
On April 7, 1989, the Union filed a petition with the Wisconsin
Employment Relations Commission (WERC), seeking to initiate
interest arbitration pursuant to the provisions of Section
111.70(4)(em)6. of the Municipal Employment Relations Act (MERA).
A member of the WERC’s staff investigated the petition and, on May
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30, 1989, the Commission certified that the conditions precedent
to the 1ni1tiation of interest arbitration pursuant to said section
of the statutes had been met and ordered that the Imatter be
submitted to arbitration. The parties selected the undersigned,
from a panel of arbitrators provided by the wéRC, and, on July 8,
1989, the WERC issued an order appointing the updersagned
arbitrator, to issue a final and binding award pursuant to Section
111.70(4)(cm)6. and 7. of the MERA. A hearing was held at Wausau,
Wisconsin on September 26, 1989, at which time the parties
presented their evidence. Initial briefs were filed and exchanged
by November 1, 19289, and reply briefs were filed and exchanged by
December 1, 1989, Full consideration has been given to the
evidence and arguments presented 1n rendering the ayard which
follows.

ISSUES IN DISPUTE

Both parties propose that there be a two-year agreement,
covering calendar 1989 and 1990, A review of their respective
final offers discloses that the 1issues 1n dispute all relate to
wages, except for a minor dispute over the appropriate rate of
reimbursement for use of personal automobiles on county:business.

WAGES

There are approximately 20 professional emplovees 1in the
bargaining unit, consisting of seven public health nurses, five
sanitarian II's, and ei1ght 1ndividual professionals working as an
adult aging nurse specialist, maternal and child health nurse

specialist, health educator, CSYP coordinator, epidemiclogist,
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groundwater specialist, sanitarian I, and dental hygienist. The
wage rates for these various classifications, 1n effect on December
31, 1988, are reflected in Appendix A of the expired agreement and
are set forth as attachment 1.

Union’s Offer

Under the Union's offer, the wage rates reflected in
attachment 1 would be increased by 5.4%, effective January 1, 1988,
and by an additional 5%, effective January 1, 1990. 1In addition,
the classification of dental hygienist would be upgraded, so that
the rates for that classification would be the same as the rates
for the groundwater specialist. Also, the rate for public health
nurse, which is currently the same as the rate for the groundwater
specialist, woulid be upgraded by the equivalent of 20 cents per
hour.,

County's Offer

Under the County’'s offer, the wage rates reflected 1in
attachment t would be increased by 3%, effective January 1, 1989,
an additional 2%, effective January 1, 1990, and an additional 2%,
effective July 1, 1990. The County does not propose to make any
adjustment in the wage rates for the dental hygienist or the five
public health nurses, beyond those which would result from these
across-the-board increases.

MILEAGE RATE

The current agreement contains a provision, set forth as

Section A& of Articie 22 - Travel Reimbursement, which reads as

follows:



"A., Mileage Allowance: A1l employees regquired to use
their private automobile for County business shall
receive twenty-one cents ($.21) per mile for all miles
traveled. In the event the County increases the mileage
allowance applicable to nonunion County employees,
employees in this bargaining unit will receive the same
cent per mile increase provided the mileage rate 1ncrease
results in a reimbursement rate higher than twenty-one
cents ($.21) per mile. If the nonunion County employee
increase results 1n a mileage reimbursement rate of
twenty-one cents ($.21),. employees in this bargaining
unit shall not receive an 1ncrease beyond twenty-one
cents ($.21) per mile.,” \

The reference to non-union county employees was apparsently
1ntended to refer to those employees coverad by Section 4,02 of the
County’s management personnel cordinance. Prior to March 28, 1989,
that ordinance provided for reimbursement at the rate of 20.5 cents
per mile and made no reference to the purchase or maintenance of
minimum jinsurance coverage. On March 28, 1989, Section 4.02 was
amended to read, in relevant part, as follows:

"Mileage when traveling by personal automobile on
official County business shall be reimbursed at the rate
of $.205 per mile. Those 1ndividuals who maintain a
personal insurance policy of not less than one hundred
thousand dollars ($100,000) combined single 1imits of
bodily injury and property damage, and who provide their
department head with a photocopy of their policy cover
sheet or a certificate of insurance shall qualify for a
nigher Tevei of reimbursement. Reguests for
reimbursement made on forms which 1indicate that the
responsible department head has been provided with the
necessary documentation certifying that the driver's
personal insurance coverage meets or exceeds the
established standards w11l be reimbursed at the rate of
$.24 per mile;"

The County has a number of agreements with other AFSCME
affiliated local unions which 1nclude similar "me too” provisions.
In addition, it has agreements with at least one AFSCME affiliated

local and tweo other unions, which c¢all for reimbursement 1n



accordance with the above guoted County ordinance. Oon June 28,
198%, pursuant to a procedure agreed to by the County, a
consolidated grievance was filed on behalf of five AFSCME
affiliated leccals, 1ncluding the Union herein, alleging that the
County was in violation of these "me too” clauses by granting non-
represented empioyees 24 cents per mile and not making the increase
available to the employees covered by the agreements 1n gquestion,
During the 1interim period, between the March 28, 1389 effective
date of the ordinance, and the f1ling of the consolidated grievance
on June 28, 1989, the Union submitted 1its fi1nail offer 1n this
proceeding.

In 1ts final offer, the Union proposes to amend Section A of
Article 22, set forth above, by 1ncreasing the agreed to rate from
2% cents to 24 cents. At the hearing, the Union strenucusly
objected to any consideration being given to evidence offered by
the County concerning its offer to extend the terms of the modified
ordinance to all of the 1local unions represented by AFSCME
affiliated locals. 1In the Union’s view, that evidence constitutes
an inappropriate reference to an offer to compromise the dispute
covered by the consolidated grievance. The evidence was admitted
over the objection of the Union on the basis that it was nhot an
offer to compromise the dispute in this case (assuming without
holding that such evidence should be excluded), but constituted
relevant background 1nformation concerning the dispute in this
‘case.

In 1ts final offer, the County makes no specific proposal to
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to the Union. At that time, the County experienced difficulty in
hiring an assistant district attorney at the proper step of the
existing wage schedule. Citing hewspaper accounts and other
evidence, the Union peoints out that the County’'s personnel
committee then acknowledged <that there was a. problem with
compensation for “professiconal” [and managerial] positions and
commissioned a comparative study of salary levels for managerial
pesitions. While the study of compensation for managerial
positions ultimately resulted in sizeable 1ncreases for a majority
of the managers, the County thereafter refused to adjust the wages
for other professicnals in a similar fashion, according to the
Union. 1t 1s as a result of those events, according toc the Union,
that all three unions representing professional emplioyees are nNow
involved in 1nterest arbitration proceedings,

In particular, the Union asserts that the 1nterests and
welfare of the public include the ability to attract and retain
high calibre, quality professionals from a wide labor market, which
is not limited to the County or surrounding counties,. This s
reflected by the evidence demonstrating that the various members
of the bargaining unit generally received their professional
education elsewhere, It is also reflected in the advertizing
conducted by the County in recruiting, the Union argues. While
most of the employees recently hired, have come from the northern
part of the State, that fact merely serves to demonstrate that the
County is presently unable to recruit from a larger area. Further,

the testimony shows that the last two nurses hired as public health



nurses had no prior experience in the fi1eld. Also, acéording to
the testimony, other public health nurses have Jleft their
employment for better paying jobs elsewhere.

The County’'s ability to pay the cost of the Union's proposal
is not only undisputed, but supported by cer£a1n other evidence,
according to the Union. Thus, 1local business leaders surveyed
recently 1ndicated that the County 1is a very geood place to do
business, but admitted some difficulty in recruiting p?ofessiona]
employees. The County ranks 22nd out of 72 counties in median
household after tax jncome and is ahead of all the contiguous
counties relied upon by the Emplover in its arguments. Just as the
County could afford the increases for managers and deputy sheriffs,
which were in excess of the County’s offer here, the:Counﬁy can
afford the increases sought by the Union, it argues.

Turning to the comparability criterion, the Union argues that
its proposed comparables should be favored over those 'advanced by
the County for a number of reasons. Those reasons include the fact
that there has never been an interest arbitration determinatian of
comparables for this bargaining unit; the relative si1ze, as
measured by population, of the County; the fact that the counties
selected by the Union are the same counties selected by the
County’'s personnel committee for its managerial study, based upon
relative equalized valuation, which are roughly comparable in size;
the fact that the County did not give any weight to the contiguous
County comparisons in granting the increases to managers; the fact

that the deputies’ settliement was not based upon contiguous



comparisons; the fact that another arbitrator rejected contiguous
comparisons for a dispute involving the highway department; and the
fact that a majority of the positions 1n this bargaining unit do
not exist in contiguous counties,

Turning to external, public sector comparisons, the Union
notes that RN's employed by the Marathon County Health Care Center
received increases 1n 1987, 1988, and 1989 which totaled 17.5%,
primarily because of an 11.5% 1ncrease in 1988. Under the County’s
offer, RN’s 1in this group w11l receive only about 9% over the same
period. Similarly, the teachers for the Wausau School District
have received increases of 5.4% and 5% for 1989 and 1990, which
matched the increases sought by the Union here.

Turning to 1ts proposed comparables, the Union notes that the
average minimum and maximum for public health nurses for 1989
within that group, are $11.29 per hour and $13.62 per hour,
respectively. Under the Union’s offer, the minimum ($11.04 per
hour} and maximum ($12.96 per hour) established for that
classification would more nearly approximate this average. In
1988, the County ranked tenth out of eleven in this group and that
rank would not improve in 1989, under the County’s offer. Under
the Union’s offer, it would 1mprove to eight out of eleven. This
data establishes the need for “catch up,” according to the Union,
and also demonstrates that the Union’s offer would only provide a
modest amount of "catch up."”

Any effort by the County to show its relative rank amcng its

comparables, based upon yearly wages, 1s misleading, accerding to



the Union, because the County contract calls for a 40-hour work
week. Utilizing an hourly rate for comparison purposes, the County
only ranks at the midpoint among the comparables it utilizes.
- According to the Union, arbitrators have generally recognized that
hourly rates should be utilized for such comparative purposes.

A final problem with external comparisons exists in the case
of the sanitarian, according to the Union. Only Eau Claire, among
the Union's comparables, and LaCrosse, among the County's
comparables, had a similar position. The available data indicates
that the sanitarian 1nlEau Claire earns more at the starting rate
and at the maximum rate and the same may be true 1n LéCrosse, if
proper consideration is given to the number of hours worked.

Turning its attention to the evidence concerning internal
comparisons, the Union notes that the wage increases granted to 11
of the County managers clearly exceeded the 3% wage 1ncrease,
alleged to be the settlement pattern for 1989, Several of those
managers received adjustments of as much as 11%, on top of the 3%,
the Union notes. The parks department settlement also departed
from the alleged pattern, according to the Union, since it involved
reclassifications for 19 of the 32 employees in that debartment in
July of 13990. Finally, the settlement involving the deputy
sheriffs also exceeded the alleged pattern, the Union notes. Due
to changes in the classification system, detectives will receive
a total of 15% over the two years of the agreement and most of the
deputies wi1ll move up a classification, which will generate between

5 and 5.8%, 1n additional compensation. While the County alleges
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that the new classification system requires additional training,
the evidence discloses that all but one of the deputies will
gualify. When consideration is given to existing wage levels and
educational requirements for deputies and detectives, in relation
to the members of this bargaining unit, this settlement will
exacerbate the already large wage differential that exists between
the two groups.

It is aiso significant, according to the Union, that deputies
are indisputably hired from a local labor market and ought to be
compensated on the basis of local comparisons. Professionals on
the other hand are hiFed in a different labor market and both
federal and state laws on labor relations recognize they have a
separate community of interests, from non-professicnal employees.
This 18 particularly significant now, since health care
professionals are enjoying Jlarge wage 1ncreases nationally,
according to the Unicn’'s evidence.

The claim that the County has always followed a "pattern of
settlements” 1is not borne out by the evidence, according to the
Union. However, even 1f it were borne out by the evidence, that
pattern does not mean that employees are forever tied to such
patterns. Otherwise, needed changes, reflecting a larger reality,
could never bé brought about. Thus, arbitrators have already
recognized that, when 1internal c¢omparables come 1into direct
conflict with the labor market, the labor market must be allowed
to prevail.

Turning to private sector comparisons, the Union acknowledges
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that this particular criterion 1is not often given controlling
waight in arbitration proceedings involving public sector
employees. However, 1in the case of the dental hygienist, the
results of a survey conducted in the County, on behalf of dental
hygienists, strongly supports that portion of the Uhion's finail
offer, 1t argues. It showed that 88 of 89 ex{stihg positions
enjoyed starting wages in excess of the wages paid the County’s
dental hygienist and only about a third of the 89 earned less than
the present County maximum. Further, citing settlements and
ex1sting wage schedules in Madison, Wausau and various cities
throughout the Un*iteci*l States, the Union notes that registered
nurses have been making substantial gains in hourly wage rates and
yearly earnings.

The cost of living criterion supports 1ts offer, laccording to
the Union, because the percentage increases sought by the Union
more closely approximate increases in the Consumer Price Index and
because of the relatively high disposable incomed enjoved by
residents of the County.

In the Union’s view, the criterion dealing with overall
compensation and other conditions of employment is not implicated
by the evidence or the arguments of the parties and there have been
no changes 1n the criteria already discussed, which were not
brought out at the hearing.

The "other factors” criterion is relevant in this proceeding,
according to the Union. The evidence concerning the pattern of

settlements, 1nternal comparisons, and bargaining history point to
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the fundamenta) unfairness of the Employer’'s position in this case.
Specifically, the County has granted substantial wage increases to
the deputies, with little or no rationale to support doing so, but
has resisted the proposals of this bargaining unit, which are weli
supported. This 1s so, in spite of the "high hopes” members of the
unit had, going into negotiaticns, because of the County’s apparent
recognition of a need to increase the compensation for
professionals.

Finally, turning to the travel reimbursement issue, the Union
argues that 1ts proposal 1s merely designed to grant that which it
thought the agreement provided for 1in the first place. While
acknowledging that the decision of a grievance arbitrator may moot
this 1ssue, 1t argues that 1ts proposal 1s reasconable and ought to
be favored,

In reply to County arguments, the Union makes the following
points:

1. While geographic proximity may be an appropriate basis for
establishing comparability pools for public employees in some
circumstances, it is not in a case like this, where the evidence
shows that professionais come from a statewide and national Job
market,

2. Cases cited by the Employer to support comparables drawn
from close proximity all involved employee groups where such
comparisons were more appropriately made.

3. The County’s reliance upon the award of Arbitrator Jos.

B. Kerkman (Marathon County, Department of_ Social Services,
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Decision No. 19615~A, 1981) is misplaced because the Union filed
no brief in that case, which i1nvolved a different bargaining unit,
and because Kerkman has recognized that changes 1in Section
111,.70(4)(cm)7.d establish that arbitrators no longer need to
confine their compariscons to “"comparable comﬁunities."

4, Other arbitrators have also used statewide comparisons,
in cases where traditional comparisons were unavailab]g.

5. The County is being inconsistent 1n relying upon the 1981
comparisons adopted by Kerkman, even though it abandoned those
comparisons when it established salary ranges for managers.

6. The County is wrong when it contends that employees have
consistently accepted pattern settlements, since the evidence
discloses that there have frequently been significant deviations
within the alleged pattern.

7. Some cases cited by the Employer to support the importance
of internal comparisons are 1inapposite, because they 1nvolved
fringe benefits rather than wages.

8. Contrary to the County’'s assertion, 1t does. hot damage
bargaining relationships for individual Eargaining units to seek
to establish deviations from a pattern, where they have a valid
basis for doing so. If they do not have a valid basis, the
rejection of their efforts is sufficient to discourage others from
doing the same. The cases cited by the Employer recognize that
1ncreases beyond the pattern are Jjustified, where the Union can
show "overriding considerations” requiring such deviations.

9. As anticipated, the County uses misleading comparisons
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based upon yearly wages.
10. The County 1is wrong in its contention that the Unicn

offers no support for its position on the dental hygienist rate,
and offers only one compariscon in support of its defense of the
status quo on that rate.

11. The County misstates the record when it alleges that the
County accepted a catch-up argument ¥for deputies, based upon
suburban police forces. The personnel director denied that the
County did so.

12. The County is attempting to camouflage a general wage
increase for deputies by creating a new classification system,
under which deputies will nearly all qualify for advancement
immediately.

13, The County seeks to distinguish department heads from
members of this group, even though department heads are often
professionals, must have college degrees and are otherwise
comparable. Even the cover page to the study itself, reflected the
judgment that the principles applied in interest arbitrations
involving professionals were applicable. Further, the chairperson
of the personnel committee did not 1imit her observations to
managers, but spoke of all professional people employed in the
County, when she acknowledged that there was a problem.

County’'s Position

According to the County, the first issue that must be decided
in thi1s proceeding relates to the appropriate comparable pool,

which ought to be utilized for purposes of public sector
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comparisons. Citing the decisions of numerous arbitrators, the
County argues that 1t appropriately took geographic proximity into
account, when it proposed its list of comparables, while the Union
did not.

The County notes that eight of its comparables (Clark,
Langlade, Lincoln, Portage, Shawano, Taylor, Waupaca, apd Wood} are
all contiguous counties. Because Marathon is the largest county
in this group, it added Chippewa, Eau Claire, and LaCFosse. Even
so, the County argues that the latter three counties should be
consi1dered as “secondary” comparables. Together these counties are
nearly identical to the counties found appropriate for comparison
purposes by Arbitrator Kerkman, in a proceeding 1nvolving a sister
local of the Union, representing professional social service
employees [cited above under the Union's position]. Citing
arbitrator opinions to that effect, the County argues that it is
destablizing to the parties’® collective bargaining relationship,
to allow them to rely on different comparables 1nl subseguent
proceedings, after a comparability group has been est§b1ished.

The comparables chosen by the Union are 1n%ppropr1ate,
according to the County, since they include counties located within
the Fox Valley labor market (Outagamie, Winnebago, Fond du Lac,
Sheboygan, and Manitowoc), and the Milwaukee and Madison labor
markets (Washington County and Rock County). The oﬁ]y central
Wisconsin labor market counties included in the Union’s proposed
comparables are Portage and Wood County.

The statewide comparisons, also relied upon by the Union, are
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even more inappropriate, according to the County. Not only does
this grouping include counties which are larger and influenced by
other labor markets, they are so gecgraphically dispersed, that
they provide no valid basis for comparison, This was the
conclusion that Arbitrator Kerkman reached 1n the above cited case,
when the Union there sought to compare itself to the 20 largest
counties, the County notes.

Turning to the merits of the two final offers, the County
argues that 1ts final offer should be judged the more reasconable
offer, when 1t 1is viewed 1in light of the historical settlement
pattern that has been mailntained among public employees 1n the
County over the years. Citing evidence introduced 1n the record
going hack to 1976, the County notes that a settlement pattern has
been followed in the 11 bargaining units (and among the non-union
crdinance employees) over those years and that, for 1989, six of
the eleven bargaining units have already agreed to a 3% wage
increase for 1989 and split 2% increases for 1890. These groups
represent 77% of all County employees, it notes, For this reason
alone, it would be improper to award a 5.4% increase in 1983 and
a 5% increase in 1990 to this bargaining unit, according to the
County. To do so would severely injure the negotiating
relationship between the County and all of its other bargaining
units.

In support of this argument, the County cites a number of
arbitration awards recognizing the disruptive impact that pattern

breaking awards have on future negotiations. To grant an across-
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the-board increase which is greater than increases granted to any
of the other bargaining units which have already settled would
penalize those bargaining units which have sett]e& under the
pattern and discourage them from settliing voluntarily 1n the
future.

The Union's additional proposal to upgrade the public health
nurse rates by 20 cents per hour, on top of the pattérn breaking
percentage increases sought is "unnecessary, avaricious, and not
Justified,” in the County’s view. Citing arbitration awards to
that effect, the County argues that, in order to justify such an
adjustment on top of an across-the-board increase, the Union has
the burden of proving that there exist significant, overriding
considerations which require such an 1ncrease. That evidence is
lacking in this proceeding, according to the County. There is no
evidence that the wages of nurses 1n the bargaining unit have been
suffering 1n comparison to the wages of nurses in other counties
within the County’'s comparability groups. In fact,'the maximum
1988 annual rate for Marathon County 1n 1988 ranked third out of
12, the County notes. Undar the County’s offer, nurses would
remain second out of 11 counties settled. If wages and i1nsurance
benefits are considered together, the County will rank number one
among the eleven settled counties for 1989, it notes.

Even the Union’s data supports a finding that public health
nursqs 1n Marathon County are well compensated, according to the
County. Utilizing selected statewide comparisons of:minimum and

maximum salaries for 1988 and 1989, invoiving 22 counties, the
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County asserts that the minimum and maximum hourly rates In
Marathon County compare guite favorably to the average of this
group. While the use of statewide comparisons is 1inapprooriate,
according to the County, this comparison nevertheless shows that
public health nurses in Marathon County are well compensated, it
argues.

The Union has also failed to meet its burden of establishing
the need for the proposed upgrade of the dental hygienist position,
according to the County. While only Portage County, among the
comparables, has a similar position, that position 1s part-time,
the County notes. Even so, on an hourly basis, the County’s wages
are considerably higher. The proposal to upgrade the position
would merely widen the gap that already exists, the County nctes.
On the other hand, according to the County, the Union has ¢offered
“no justification” to support this proposed upgrade.

The Union cannot rely upon the settlement 1in the sheriff's
department to support its request for a higher than normal
1ncrease, according to the County. This is so because the evidence
demonstrates that it was based upon a need for "catch up,” with
other police departments located 1n Marathon County and there 1s
no similar showing of a need for "catch up” in this bargaining
unit. In order to prevall 1n arbitration, the Union must produce
compelling evidence of a need for “catch up" and 1t has failed to
doc so 1n this case, according to the County. It is also
significant that the settlement in the sheriff’s department also

1nvolved substantia?l changes mn  the wage structure and
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classification system. Promotions are no longer autom§t1c and a
number of qualificaticns must now be met for promotion purposes.

Stmilarty, the Unicon’s relilance upon the equity adjustments
granted department heads, is misplaced, according to the County.
Those adjustments were based upon a combination of surveys of
contiguous counties and counties located throughout the state and
were not granted to all positions. Only specific positions, with
a proven need, received equity adjustments, over andlabove the
across—-the-board 3% increase.

Finally, the Union has failed to justify its proposal for an
increase in the mi]eage'rate for travel reimbursement, according
to the County. By this proposal, the Union would 1ncrease the
mi1leage rate from 21 cents per mile to 24 cents per mile, without
regquiring employees to provide evidence of personal i1nsurance, as
required for other County employees. The evidence discloses that
the Union could have agreed to accept the increase 1in tHe mileage
rate under the same conditions 1ts was 1increased %or those
employees, but declined to do so. It should not be é11owed to
obtain the same Yncrease under different conditions, according to
the County. Further, the Union’s proposal would estabT%sh a rate
which is higher than eight out of eleven comparable counties, the
County notes. Therefore, the Union has failed to meet its burden
of proof and the County’s proposal to maintain the status quo on
this benefit should be sustained, it argues.

In reply to Union arguments, the Ccunty makes a number of

points, as follows:
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1. The fact that the Union did not submit a brief to
Arbitrator Kerkman in the 1981 proceeding does not constitute a
basis for rejecting the conclusion reached by the arbitrator
therein, concerning the appropriate comparables.

2. The Union's arguments must be evaluated 1n light of the
fact that 1t does not just seek equity adjustments similar to those
granted certain managerial positions, but also seeks across—-the-
board increases which are substantially greater than the pattern
of across-the-board increases granted to all emplioyees, including
the managerial employees. This constitutes obvious overreaching.

3. The Union ;s being 1nconsistent by arguing that
professional employees should be treated differentiy than other
County employees, but yet insisting on making hourtly wage rate
comparisons.,

4, It is aliso 1important to note that the same percentaage
across-the-board increases were granted employees in the sheriff’s
department and parks department and yet the Union seeks larger than
pattern across-the-board 1increases, in addition to its claimed
equity adjustments. In the case of public health nurses this will
result 1n a 7.05% increase i1n 1989 and an additional 5% increase
in 1990 and in the case of the dental hygienist it will result 11n
a 17.55% 1ncrease in 1989 and a 5.0% increase in 1990.

5. The across-the-board increases sought by the U;1on not
only exceed those granted other County employees, but also exceed
those granted other groups, among the Union's comparables. The

County’s proposal of a 3% increase 1n 1982 1s much closer tc the



1ncreases and the average increase among a number of statewide
comparablies relied upon by the Union.

6. Within the County’s comparable pool, 1ts 3% increase even
more closely approximates the increases granted for 1989, Only n
Shawano County did the parties reach a voluntary settlement, which
called for a substantially larger increase.

7. The selected 1989 maximum public health nurse hourly rates
relied upon in its principal arguments demonstrate that the County
ranks at or above average, even if those 1nappropriate comparisons
are drawn,

8. Even the modif{ed group of counties utilized in connection
with "option A" under the department head study (whiéh excluded
Kenosha and Racine Counties) support the County’s position with
regard to the maximum hourly rate for public health nurses. The
increases granted and maximum hourly rates established in Eau
Claire, Fond du Lac, LaCrosse, Outagamie, Sheboygan, Rock,
wWashington, and Winnebago Counties all compare more favorably to
the 1ncreases granted and maximum rates established under the
County’s final offer for 1989.

9. The Union’s reliance upon national statistics and data,
while 1nteresting reading, offers nc support for its overreaching
wage demands in this proceeding. Statistical data démonstrates
that all employees hired by the health department in the last two
vyears have been hired from within the City of Wausau and there is
no showing that the County has ever recruited public health nurses

from across the country. In fact, most positions have been filled
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through recruttment 1n the local newspaper,

10. While the Union claims that this hiring from the local
Tabor market supports a finding that the County’s recruitment
efforts are failing to attract professionals from elsewhere, 'the
fact that the greatest number of responses are local actually
suggests that professiocnals are not as mobile as the Union argues.

11, The Union argues 1n effect that public health nurse
1ssues faced in Marathon County are different than those faced 1n
contiguous counties, but are comparable to 1ssues faced in
Cleveland, New York, etc. This argument is obviously spurious, and
designed to justify a larger wage increase for all employees 1n the
pargaining unit, than otherwise supported by comparable evidence.

12. The Union’s effort to convaince the arbitrator that
professionals are "different” is really an argument of convenience,
desi1gned to break out of a pattern of bargaining established over
the years. Under the rationale that the results of arbitration
should reflect what the parties should have agreed to, had they
been able to reach a voluntary agreement, that effort should not
be allowed to succeed.

DISCUSSION

At the outset, 1t shoulc be noted that the evidence strongly
supports the County’s position that there exists, a pattern of
bargaining, going back many years, under which the same across-the-
board i1ncreases have been granied emplioyees 1in the 11 bargaining
units with which the County bargains. Further, that same pattern

has generally been extended to the unrepresented employees of the

23



County. On the other hand, there 1s also some evidence that, from
time to time, the County has agreed to some "deviations’ from that
pattern, wusually in the form of split increases which were
apparently designed to create additional "11ft,” w1thoutlincreas1ng
the percentage wage increase actually received during the year 1in
guestion. Further, 1t 1s 1mportant to note that‘ the same
percentage across-the~board increases offered the Union here have
been agreed tc in the six bargaining units which are already
settled.’

Under these circumstances, the undersigned is very reluctant
to accept a final offer,by either party, which would si§n1ficant1y
deviate from the pattern, as it has developed, for 1989 and 1990.
To do so, without compelling evidence reqgquiring such a result,
would undoubtedly prove to be very disruptive and possibly
destructive of a voluntarily established pattern of bargaining,
spanning many years.

On the other hand, the existence of this pattern of'bargain1ng
ought not preclude the possibility of ei1ther party seeking
deviations from the pattern in a given y=ar, when there 1s
compelling evidence Justifying such a deviation. :To give a
relevant example, if there is compelling evidence estab]ﬁsh1ng that

the wage rates for a particular job classification, such as public

health nurse or dental hygienist, have fallen substantially behind

*The undersigned recognizes that there were significant other
aspects to the agreement in two of those settlements, involving the
sher1ff’'s department and parks department. They are discussed
below.
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appropriate external comparables and/or the County 1s unable to
recruit and retain employees 1n those classifications because of
the existing wage rates, a “"reallocation” or upward adjustment in
the rates, over and above that called for under the across-the-
board increase, might be required. Simitarly, if- there exists
compelling evidence that the existing wage rates for an entire
bargaining unit, such as the health department, have fallen behind
appropriate external comparables and/or the County 1s experiencing
difficulties in recruiting and retaining employees 1in tha:
department, then scome additional "1i1ft" might be Justified.
However, 1t would be more consistent with the parties’ established
pattern to provide that 11ft 1n the form of split 1ncreases,
designed to maintain internal eguity during the year in which the
additional 1ift 1s provided. Finally, the existence of this
pattern of bargasning ought not preclude the parties from
introducing change, such as the new salary schedule and prcmotion
requirements established in the sheriff’s department, especially
1f they do so through voluntary bargaining.

Here, the Union seeks to justify deviations from the pattern
in the form of significantly larger across-the-board increases,
without the use of split increases, and upward adjustment i1n the
rates for two classifications. It offers a number of arguments in
support of 1its proposals and the County seeks to rebut those
arguments. Because the outcome of this aspect of the dispute 1is
crucial to the outcome of this proceeding, the undersigned will

engdeavor to analyze those arguments, before discussing scme of the



other arguments presented.

At the outset of this analysis, 1t should be cbserved that
those Union arguments which are based upon national trends 1n the
nursing profession, 1ncluding the results of negotiations at large
urban hospitals, are not deemed persuasive, for present purposes.
While it may be that those trends wi1ll ultimately have an 1mpact
upon the County’s abi1l1ty to recrult and retain qua11f;ed nursing
personnel, the undersigned does not believe that 1t 1s appropriate
to base a decision 1n an interest arbitration 1n a local dispute
upon such general evidence. Wh1le that evidence ' may raise
important legislative policy questions on a national and statewide
basis, it does not 1implicate the criterion dealing with the
interests and welfare of the public 1n this proceeding. To take
such an expansive view of the "public” affected by this proceeding
would be a usurpation of legislative authority which has not been
delegated to 1nterest arbitrators, in the view of the undersigned.

The other arguments advanced by the Union in support of 1ts
wage proposals can generally be broken into two grons: those
which are based upon the history of these negotiations, including
deviations and alleged deviations from the pattern, and those
dealing with external comparisons. Because the dispute in this
case had its apparent origin in the history of negotiaticns and the
deviations and alleged deviations from the pattern, that group of
arguments will be addressed first.

While there may have been significant events which preceded

1t 1n time, which were not made a part of the record herein, this
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dispute apparently had 1its origin 1in 1988, when the County
encountered di1fficulity 1in hiring an assistant district attorney,
because the existing pay range was insufficient to attract a
gualified candidate without hiring above the minimum. Thereafter,
the head of the County’s personnel committee publicly expressed the
view that the salary ranges for 'professionals.” which was
apparently intended to include department heads, were insufficient
to attract and retain gqualified personnel.

At that point a study was conducted in an effort to determine
what would be the appropriate pay range for department heads, based
upon the assumption that Racine, Rock, Winnebago, OQOutagamie,
Kenosha, Sheboygan, LaCrosse, Fond du Lac, Washington and Eau
Claire Counties were appropriate for comparison purposes because
of similarities 1in equalized valuations. While the ultimate
political solution arrived at apparently inveolved a compromise,
whereby the importance of comparisons with Racine and Kehosha
Counties was downplayed, a majority of the department heads did
receive equity adjustments over and above the across-the-board
increases granted non-represented personnel, which is the same as
the pattern proposed by the Employer herein.

In the view of the undersigned, there are a number of reasons
for questioning the significance of these equity adjustments and
the rationale behind them, for present purposes. Thus, even thcugh
tha County has apparently extended the same across-the-board
1ncreases to department heads over the years, there is no showing

that 1ncreases for such non-represented personnel were Jjointly
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viewed as relevant comparisons. Also, while 11t 1s obviously
impolitic to grant large ncreases to managerial personnel while
attempting to impose modest increases on other personnel, there are
obvious differences between the reguirements and responsibilities
of such positions and the reguirements and responsibilities of
professional positions, While both may require co]1ege'degrees 1N
most 1nstances, it can be argued that the relative size of a
department of County governmant is more significant when
endeavoring to recruit and retain department heads, as opposed to
the professiconals they supervise,

Perhaps more s1gﬂificant in the case of the professional
employees are the social, economic, and political conditions
existing in the area served by the department 1n question,
Further, the County asserts, without contradiction, that 1t
recruits department heads on a national basis. Wh11€:the Union
asserts that members of the bargaining unit also come from a
national labor market, the evidence will really notlsupport a
finding that they are recruited on that basis. In;tead, most
recrulting efforts have been conducted locally, and ne§r1y all of
the professionals in the unit who have been hired recently have
come from a local tabor market. Predictably, they acqﬁired their
educational background elsewhere, in most stances.

The Union also places great emphasis on the voluntary
settlements involving the sheriff’'s and parks departments, The
record is not really adequate for purposes of determining whether

the 1increases voluntarily agreed to in those departments were
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“justified” in the sense that there was compelling evidence, as
described above. However, that is not a controlling consideration
1n this proceeding. It is significant that the acreoss-the-becard
1tncreases 1in both departments followed the pattern. It is also
significant that there was a claim made by the ‘Union 1n the
sheri1ff's department that the wages being paid deputies and
detectives did not compare favorably within the local labor market.
While the Union points out that the County’s personnel manager dxd
not actually state whether he agreed with that argument, the County
sought to establish a new salary schedule and promotion scheme
within the sheriff's department and it was successful 1n that
effort. As noted above, the undersigned does not believe that an
ex1sting pattern of settlements cught to preclude the parties from
making such 1nnovations through voluntary settlements. Finally,
the Union has failed to demonstrate that either settlement was a
subterfuge devised to break out of the pattern or to offer any
explanation why the County would be motivated to do so,

If the Union’'s wage propcsals are to be found to be supported
by compelling evidence, that evidence must come from appreopriate
external comparisons. Unfortunately, the parties do not agree on
the appropriate external comparisons. The undersigned 1s reluctant
to saddle the parties with any particular set of comparables
through arbitration. In the view of the undersigned, agreement on
an appropriate set of comparables 1s far more desirable for
purposes of future stability in bargaining. Even so, the available

evidence would not appear to justify the use of comparables as
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widely dispersed and diverse, the soci1al, economic and poiitical
sense, as those advanced by the Union. Clearly, greater weight
should be given to proximity, th view of the evidence
substantiating the County’s claim that most recruiting and nearly
all hiring occurs within a more localized tabor market.

On the other hand, labor market considerations are not the
only considerations which are relevant for purposes of establishing
appropriate comparables. In the private sector, where the ability
to make a profit is crucial to survival, the product market 1is
deemed to be of nearly equal importance. In the public sector, 1t
is the social, econom:ic and political environment whifch ought %o
he given some consideration. Thus, contiguous counties may very
well be appropriate for most labor market purposes. Even so, work
as a public health nurse 1n Marathon County, which 18 much more
populous than its contiguous counties, 1s arguably comparable to
work in that profession 1n other more populous countﬁes, with a
similar social, economic and political environment. This 1is
particularly true if there 1s evidence that the Taborumarkets do
overlap to some extent. Thus, 11n this case, there 1is some
suggestion that professionals have been successfully recruited 1in
the past from Eau Claire County, Chippewa County, and Brown County.

As a practical matter, the decision in this case must be based
upon the evidence and arguments as presented by the parties,
including the evidence and arguments presented with regard to their
respective comparables. In general, that evidence d1sé1oses that

the wage rates paid by the County compare favorably to those paid



by contiguous counties and are competitive with those paid by some
other, more populous counties. There i1s no evidence of erosion In
the relative standtng of the County, over time. More 1mportantiy,
even though the average increase granted for 198% by these other
counties 1s slightly larger than that proposed by the County here,
1t more nearly approximates the County's proposail of 3% across-the-
board than it does the Union’s proposal of 5.4% across—-the-board,
with additional adjustments for public health nurses and the dental
hygienist. There 1s 1nsufficient data with regard to 139C tc dreaw
any meaningful conclusions.

If there were strong evidence that the County was experiencing
a high rate of =zurnocver or arn inability to recruit and retain
emplcyees as a result of the exi1sting wage rates, the Union would
have a much stronger case. Such evidence, combined with the fact
that the County does not necessarily pay "top rates” in comparison
to the contiguous counties, might arguably suffice as a basis for
Justifying the relevant portions of the Union's wage proposals.

Without getting into all of the details of the evidence, the
available evidence fails to demonstrate the existence of a
recruiting or retention probiem as this point in time. A number
of employess have quit their employment, for a variety of reasons,
some of which related in part to the hope of earning more money or
working fewer hours (in the case of the school district). However,
there 1s no showing that any employee has been "recruited away' by
another county on a wage rate basis or that the County has had a

shortage of willing applicants to fi1l1 vacant positions. While



one emergency room nurse was required to accept a $2.00 pay
decrease 1n order to accept a position as a County public health
nurse, the County points out that there must have been some
incentive for her to do so. One might speculate whether 1t w;s due
to working conditions, hours, or available benefits,.but the point
15 made that the County was able to recruit her successfully at
ex1sting wage levels. This 1s unlike the situation experienced in
the case of the assistant district attorney.

None of the other evidence and arguments relat:ng to the wage
proposals or the mileage rate dssue 1s deemed sufficien£ Lo
overcome the conclusion which flows from the above analysis. The
Union's evidence 1n support of 1ts proposal on behalf of Lthe dental
hygienist all comes from the private sector. If working cond1£1ons
and benefits are disregarded, that evidence does tend to support
the possible need for a higher wage rate, particutarly in view of
the educational reguirements and educational respensibilities of
the position. However, neilther party presented much in the wa? of
persuasive evidence with regard to this aspect of the Unien’s
proposal, which is clearly not of controlling 1mportance to“the
outcome, 1n any event.

Similariy, some of the other criteria arguably support the
Union’'s position, but not with sufficient compelling importance,
to affect the outcome. Thus, for example, the Union’s across-the-
board propcsal more nearly approximates recent increases 1n the
cost~of-Ti1ving in most cases, depending upon the index chosen and

the time period analyzed for purposes of making such comparisons.



Even so, other area settiements and even many of the statewide
settlements 1n evidence, which presumably take cost-of-Tiving 1nto
account, more nearly approximate the County’s final offer,

The Union’s inclusion of a proposal to i1ncrease the mileage
rate by 3 cents per mile 1s not deemed to be of major conseguence,
particularly in view of the fact that all bargaining units with "me
too” clauses, 1ncluding this bargaining unit, are likely to be
found to Lte entitled to such an increase, with or without the
1nsurance reguirement attached., Thus, even though it might result
1n the establishment of a different benefi1t for this bargaining
unit, the undersigned would not hesitate to select the Unicon's
final offer, f 1t was otherwise suppeorted by the evidence and
arguments pertaining to 1s wage proposals.

For these reasons, and based upon all of the evidence and
arguments of record, 1ncluding those not specifically addressed
herein, the undersigned concludes that the County’'s final offer is
the more reasonable final offer under the statutory criteria and
renders the following

AWARD

The final offer of the County 1s selected for 1nclusion 1n the
parties’ 1989-1990 collective bargaining agreement, along with any
changes agreec to by the parties and the provisions of the expired
agreement which are to remain unchanged.

Dated at Madison, Wisconsin, this ¢2§k{an of January, 1990.

George R. Fleischii o

Arbitrator
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APPENDIX A = HOURLY RATES

FtFFCTIVE - January 1, 1988

Step A Step B Step C Step b
Adult Aging Nurse Specialist 516.598 $11.221 $11.844 512,467
Maternal & Child Health Nurse Spec
Kealth Educator
CSYP Coordinator
Sanitarian 11
Eprdemiclogist
Public Health Nurse 10.292 10.898 11.504 12.110
*Groundwater Speclalist
Sanitarian I 9.52% 10.085 10.644 11.204
Pental Hygienist 9.231 9.77) 10.315%5 10.858
AUVPENDIX A - MONTILY RATLUS
EFFECTIVE -~ January 1, 1988
Step A Step B Step C Step D
Adulec Aging Nurse Speclalist $1,837 $1,945 52,053 $2,161
Maternal & Child Health Nurse Spec
Kealrh Educazor
CS5YP Coordinator
Sanitarian II
Epidemiclogiat
Public Health Nurse 1,784 1,889 1,994 2,09%
Groundwater Specialist
Sanitarian I 1,651 1,748 1,845 1,942
Dental Hygienist 1,600 1,6%4 1,788 1,882
APDENDLIX A - ANNUAL RATES
S
EFFECTIVE ~ January 1, 19889
. Step A Step B Step C Step D
Adult Aging Nurse Specialist 522,044 $23,340 $24,616 $25,9132
Maternal & Child Health Nurse Spec
Yealth Educator
CSTP Coordinator
Sanitarian II
EpidemiologLst
Publie Health Nurse 21,408 22,668 23,928 25,188 |
Groundwater Specialist
Sanltarian I 19,812 20,376 22,140 23,304
Dental Hyglenlst 19,200 20,328 21,456 22,584

ATTACHMENT "1"



