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INTRODUCTION

Negoti1ations between Marathon County, hereinafter called the County,
and Marathon County Courthouse Professional Emplovees Union, Lecal 2e92D,
AFSCME Council 4O, AFL-CI0, hereinafter called the Union, commenced on
October 12, 1988. Fatling to reach agreement, the Union filed a pet:tior
for arbitration on April 7, 1989 pursuant to Sec. 111.70(4)(=m)& of the
Municipal Employment Relations Act. An tnvestigation was conducted by a
WERC staff member on May 17, 1989 who found that an 1mpasse existet and
received final offers on that date. The WERC 1ssued an order fcr
arbitration dated June 1, 1989 along with a parnel of arbtitrators. The
parties notified the WERC of their selection and i1n an order dated July
10, 1989, the WERC appointed the undersigned as the arbitrator 1n this
dispute.

The arbitration hearing was held on November 3, 1989, Appearing for
the County was Dean R. Dietrich, Attorney of Mulcahy % Wherry; aopearing
for the Union wae Phil Salamone, Staff Representative of AFSCME Counc:!
40. Exhibits and testimony were presented at the hearirg. Post hearing
briefs were erchanged through the arbitrator on December 18, 1939.
Retuttal briefs were received by the arbitrator by February &, 1999,

ISSUES

Final Offer eof the County:

Increase salaries by 3% for 1989 and provide a 2% i1ncrease for
1/1/90 and a 2% 1ncrease aon 7/1/90.

Final Offer of the Union:

Effective 1/1/89 -Increase all wages by 5.4%, Effective 1/1/90,
tncrease all wages by S%.

Effective 3/28/89 increase travel reimbursement mileage to 24 cents
per mile.

Upgrades: Effective 1/1/89 provide a one time increase 1n salarv of
cne thousand dollars far all represented positions 1n the zoning office,
{(On Site Waste Special:ist, Reclamation Specialist & Land Use Specialist)
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Article 5A,3e - Allow for payout of compensatory time for
accumulations accrued abaove 24 and 40 hours for the week day and weekend
staffs respectively.

Article 3C - Amend to provide for 15 minrutes compensatory time for
phone calls related to placement of juveniles. '

NOTE: By stipulation dated November 22, 1989, the County and the Lnion
agreed that the last two 1ssues stated above faddit:onal aceruzal and
compensatory time for telephone contacts! would be handled separately
from the final offers. The parties further stipulated that the arfitrator
should t-eat each of the above 1ssues ac sepaerate final offer disputes
subject to the normal procedures and the criteria in Section
1117004y femd (7)) of Wiscansin Statutes.

DISCUSSIDN '

Comparables:
The County reli1ed on the comparables which 1t had proposed and, which

had been selected by an arbitrator 1n an 1981 arbitration case. The rigr
relied on comparables used by the County i1n 1988 to readjust the salaries
of department heads. In this dispute, the County comparables were all of
the counties contiguous to Marathon County (Woed, Portage, Waupaca,
Shawano, Langlade, Lincoln, Taylor and Elark}) plus the nmeighboring
counties of Price, Chippewa and Eau Claire. The Union comparables, based
primarily on population and equalized value, were Eau Cla:re, La Cresse,
Qutagamie, Rac:ine, Rock, Washington, Kenasha, Sheboygan, Fcnd Du Lac and
Wirnnebago. ;

The County argues that this arbitrator should not upset the patterr
of comparables set by Arbitratar Kirkman in the 158! dispute oetween the
Countv and the Professional Socral Service Employees Union (WERC Case L,
No. 27464, MED/ARB-1027, Decision No. 18615-A). In that instance. the
arbitrator had to choose between the Counties noted above on whicn tre
County still relies and the twenty largest counties 1n the State an which
the Union relied primarily. This arbitrator believes that significance
differences exist 1n this dispute which warrart a review of the
comparables historically relied upon.

First of all, the County, i1n i1ts 1988 determination of fair salaries
for 1ts department heads, used population size and equalized valuation as
the bas:is for selecting comparables (See Er. Ex. 33 & Un. Ex. %A).
Second, 1n this dispute the Union does not rely upon the largest twenty
counties as 1t did 1n 1981 but instead accepts the criteri1a and counties
used by the County 1n 1988. This arbitratar believes that these changes
are sufficiently 1mportant to warrant the adoption of different criter:a
than those used 1n the 1981 dispute.

Therefore, this arbitrator concludes that, under criteria "e" in
Section t1t.70(4(cm) (7} of the statute, comparables reflecting size as
well as proximity should be used in this dispute. The arbitrator shares
the reservation voiced by the County Personnel Director to the effect
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that Facine and Kenosha Counties should be excluded frem the list of
comparables hecause of their different economic environments and their
location 1n south eastern Wisconsin., Also, this arbitrator believes that
counties close to Milwaukee or Madison should be excluded because of the
influence of those large metropolitan areas and therefore excluded
Washington County. On the same grounds (econamtic environment and
location) 1t can be argued that Rock and Sheboygan could also be deleted.

Likewise, on grounds af size, the arbitrator has deleted the sevan
smallest counties 1n the 1981 list of comparables. The:r average
population 1s about 28,000 and they range i1n size from approximately
16,000 to 45,000, that is, from about one seventh to less than one half
of the 112,800 population of Marathon County. Counties that much smaller
than Marathon are likely to have a far smaller total number of public
employees with the resulting differences that one usually finds between
small and large employers.

For the purpose of determining the relative ranking of Professional
Courthouse Employees the arbitrator constructed a panel of comparablecs
cansi1sting aof the four larger nearby counties used in the 1981 dispute
(Chippewa, Eau Claire, Portage and Wood) and four of the closer counties
that are camparable to Maratheon County on the basis of population and
egqualized value (Winnebago, Outagamie, Fond Du Lac and La Crosse}. The
arbitrator does not regard this list of comparables as “untouchable,” to
be honored by the parties in all future disputes. The arbitrator finds
only that the original list of comparables needs to be revised in order
to meet the needs of the parties and suggests that they develop such a
list jointly rather than have them determined by an arbitrator.

In the companion dispute 1nvolving the proafess:icnal social workers,
this arbitrator determined that the appropriate comparables are the eight
counties listed 1n the preceding paragraph, four drawn from ths
comparables cited by the County and four drawn froem the comparables c:ted
by the Unton. The arbitrator therefore will rely again upon the same
comparables.

External Comparables:

For two reasons, this arbitrator finds that it 15 not poss:ible to
make meaningful external comparisons. First of all, there 15 only ane
class:ification in the Professional Courthouse Unit that is sufficiently
populated to warrant a classification comparison. And, second, neither
the County nor the Union provided data to make a meaningful comparison,

County Exh:ibit 3 shows that there 30 employees 1n the HUnit in 19
different classifications. There 1s one employee in each of nine of the
classifications, there are two employees in four classificatians, there
are four employees 1n one classification (Assistant District Attorney I
and nine employees i1n one classification (Shelter Home Youth Worker).
Since the Assistant District Attorney position has now become a State
position, it does not seem logical to consider 1t a bench mark job for
determining the proper salary 1ncrease for the Unit,



The one classificatien that has a large encugh population to warrant
a meaningful comparison 15 the Shelter Home Youth Worker classification
trnvalving nine employees. Unfortunately, there 15 little comparative
salary information aon this classification. The Union mentions Bruwn:
County which is not normally considered an appropriate comparable and
therefore 1s given no weight by the arbitrator 1n this matter. The Union
also mentions Eau Claire County but states that 1t pavs less than
Marathen County (Union Brief, p. 17). County Erhibit 22 shows only one
comparable 1n this classification. It 1s also Eau Claire wh:ich 1s
substantially below the Marathon salary ang which, 1f the arbztrator
correctly interprets the footnote in County Exhibit 22, may not raguire
that the i1ndividual be a professioral.

Therefore, as this arbitrator stated at the outset of this secf1on
of his apinion, the absence of meaningful external comparisons means that
the decision tn this matter will depend upon other cons:ideraticons.

COMPARABLE SETTLEMENTS

The i1nformation about salary increases of prafessignals 1n
comparakle units 1s limited. The only data about the 1ncreases of
professionals 1n the comparable counties selected by the arbitrator,are
found 1n County Exhibit 48A. The 1ncreases 1n 1989 1n Chippewa, Eau,
Claire, Portage and Wood Counties were 34, 3.9%, 4% (staggered 2%/2%),
and 3% percent. So far as i1ncreases are concerned, there 15 greater.
support for the County offer of 3% than for the Union offer of S.4%)

Internal Comparables:

County Exhibit 5@ lists eleven groups of County employees, four cf
which tad not settled., i1ncluding two professioral groups currently 1in
arbitration before this arbitrataor. County Exhibit 51 shows that six of
the sever that had settled, did so for 3% 1n 1989 and 2% on 1/1/90 and 2%
on 7/1/90. A revised pay structure was instituted for the seventh unm:t,
cavering the deputy sheri1ffs, Accarding te County Exhibit 30 and 51, the
total population of the si1x units which settled for the three, two/two
pattern was 349 with 110 not settled and gone unit of 50 employees with a
new pay system. In addition, the Caunty gave eleven of the twenty two

department heads substantial increases aver the 1989 3% pattern, f
!

The Union claims that the Deputy Sheri1ff settlement and the Park
Pepartment settlement broke the 3 and 2 plus 2 pattern and that the
professional employees also should be freed from an unfair pattern.
According to Union Exhibits 6A,B,C and E, 39 of the 47 employees 1n the
Deputy Sheriff Umit received 1increases over and above the 3 and & plus 2
increases received by other employees---11 Detectives received an
additional 8% increase effective July 1, 1989, and 28 Deputies received
an extra 3% 1increase also effective July 1, 1989, Under the coentract 1n
effect prior to 1989, the only two classifications in the unit were
Detective and Deputy Sheri1ff; under the new caontract there are four |
classifications --- Detective, and Deputy Sheri1ffs I, Il and I1!. The
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Unign calculates that the effect of these restructurirg pav 1ncreases the
average salary of members of that unit by S.4% 1n 198%2 angd 5.3% 1n 1990
{See Union Exhibit &F).

Sim:larly, the Urion contends that the majority of the employees in
the Park Department received :ncreases aver and above the 3% and the 2%
plus 2% tncreases. From Union Exhibits 68, 68 and &4C the arb:itracor
determined that, of the 32 empleoyees listed 1n Union Exh:ibit 4C, four
emplovees received an additional increase of 52 cents per hour effective
July 1, 1990, and fifteen employees received an add:t.onal 1ncrease cof 2&
cents per hour effective Julvy 1, 1990. In both cases, the timine of t-e
e«tra pay means that the 1ncrease 1c effect:ve for orly one-fourth cf tns
'B9 and 'S0 contract.

The arbitrator does not find that the classificaticn adjustrments 1np
tne Deputy Sheri1ff and Park Departments provide sufficient grounds for 2
general increase for the Profess:ional Courthouse Employees. Nor does ‘he
magnitude of the adjustments made far eleven department hgads persuade
the arbitrator that the Prufessional Courthouse Emplovees deserve an
acress tne board :ncrease of 5.4%. The arbitrator 15 not saying that all
classifications 1n that unit are properly pa:id. There mav be grounds for
special i1ncreases for some other employees, 1n addition to the Assistant
District Attorneys for whom a case was well documented and which 1
resalved by the transfer of these employees to the State. However, the
arbitrator does not bel:ieve that the special one—-time extra 1ncreases for
5B of the 599 employees who have settled, warrants an across-the-baard
increase for the Professional Courthouse Department 1n escess of the 3%
and 2% plus 2% pattern. It is clear that there i1s such a pattern and thar
with the exceptions noted above, all urit settlements reflected this
oattern.

Given the limit on this arbitrator of having to chocse ore of the
final offers, this arbitrater finds that 1nterral comparisors le-ad
greater suppo-t for the County affer than for the Union offer.

Other Craiteria:

The arbitrator considered the other criteria listed 1n the statute
and the arguments of the County and the Union as they applied to the
cther criteria. None of these provide reasaons for the arbitrator to
disregard the findings based on internal comparisons. The arbitrator
notes also that the County claim that its fringes are equal or super:ior
to those of its comparables 1s not challenged by the Union.

Mileage:
The arbitrator makes no findings on the mileage 1ssue because 1t 1s

relatively unimportant compared to the wage 1ssue which i1s determinative
in this dispute regardless cof the merit of the Union or County position
on the mileage i1ssue.



Upgrades:
The testimony of Jim Burgener, the Zoning Administrator, and County

Exhibit BE suggest that i1t 1s difficult to obtain qualified candidates
for the On-Site Waste Specialist. Burgener stated that there was a state
wide competitian for individuals for this position and that the fact that
the County did not supply a vehicle also was a problem because of the
high miieage driven by the On-Site Waste Specialist (County Exhibit.B8E).
County Exhibit BE also contains salary figures for the 2:ght comparables
chasen by the arbitrator. Under the County propocal, tne 7/1/89 Marathon
maximum would rank 1r. the middle, below Winnebago, Eau Claire, Outagamie
and La Crosse courties but ahove Fond du Lac, Sortace, Weod and Shebowvganr
counties. Under the Union proposal, the Marathon claszificatian would
rank abcve La Crosse, thereby placing five below 1t ant three above it.

On the whole, the evidence does not make a strang case for the
upgrade except for the question of supplying a vebicle. As County Exhibit
8t indicates, many of the comparables supply a vehicle. This would be
tmportant to at least two of the employees in the Zoning department who
drave more than ten thousand miles 1n 1988. The arbitrator corcludes,
however, that the salary 1ssue is the basic 1ssue and the relatively
equal positions on the upgrade mean that this 1ssue will not affect the
decision determined by the findings on the salary 1ssue.

COMPENSATORY TIME ACCUMULATION (Separate Issue)

Under Article 5,A.3.e. comp time accumulation :s limited to 24 hours
for the week day staff and 40 hours for the weekend staff. Jim Schwéter
explained that the Shelter Home Workers would orefer to take time -ver
the maximum 1n the form of cash rather than comg time, The queemen;
recommends that comp time for weekend shift coverage be taken during the
week prior to or following weekend coverage. It also states that comp
time will be taken at the mutual convenience of the worker and the Ln:it
Supervisor (Art, 3,R.3.e).

No testimony was presented to show employees were nat taking comp
time promptly and why they were accumulating the maximum time allowed and
then being forced to take time off to bring them under the maximum. Nor
was any testimony presented abaut the practice i1n external comparables.
In the absence of testimony showing that the present system causes a
hardship for employees or 1s administered unfairly, the arbitrator w:ill
reject this proposal. In doing so, however, the arbitrator wishes to make
clear that he does so without endorsing the arguments advanced by the
County that the empioyees must tender a guid pro que er that the Unior
has the burden of proof.

In 1nterest arbitration, in determining whether an ecognomic benefit
should be changed, as 1n & wage or benef1t dispute, there 15 no burden of
proof on the petitioning party. The parties share the burden egualiy. Nor
15 a2 gquld pro gquo necessary 1n situations where the Urnion 15 seeking
catch up ar a pattern increase. Where a Union seeks a greater than usual
benefit 1n one category 1t may accept a lesser benef:t 1n another. This



could be consifered a trade off ar quid pro quo. In the cispute seeking
payment in cash of comp time 1n excess of an agreed upon maximum, nQ
evidence was 1ntroduced to show the need for a quid preo quo.

NON CDOMPENSATED PHONE CALLS (Separate Issue)

Lee Sprengelmeyer, who has been a Dispositional Intake Worker for
five years testified that the number of uncompensated phone calls 1n the
first ten months of 1989 had increased to 94 from 40 and 33 in 1987 and
19688 respectively (Union Exhibit 12R). He explained that calls which
result 1n placements or detentions were compensated at the rate of
fifteen minutes of compensatory time for each call but that calls whaizgh
did not result 1n pltacement or detention were not compensated. If the
Unian position 1s accepted, Sprengelmever would be entitled to
appro«imately 28 more compensatary hours for the calls (94 x 12710
divided by 4).

The County argues that no evidence was presented about the practices
in comparable counties and that the Union bears the burden of proaof.
Also, the County cites other arbitrators who have required that a quid
prc quo be provided when one party wishes to move from the existing
contract language. The County argues also that the Union proposal 1s
ambiguous because 1t does not define calis which do not result 1n a
placement.

fAs the arbitrator stated in connection with the maximum compensatorv
time accumulation 1ssue, the argument cla:ming that the Umion bore the
burden of proof or must offer a guid pro guo 1s alst rejected dy this
arbitrator 1n so far as this issue 15 cancerned.

The arbitrator helieves that Dispositicnal Intake Workere sheculd be
nard for business calls, whether or rot they result in placement c-
detention. The arbttrator will not select the Union aoffer on tnic 1ssue,
however, for twe reasons. First of all, there 1s ne i1nformation supglied
about the practice 1n comparable counties. Second. the arb:i:trater does
not know whether 1% minutes 1s a fair estimate of the time taken to
handle calls that do not result in placement or detent:on. However, the
County 15 hereby put on notice that the practice of requiring employeecs
to respond to calls from police about juveniles without compensation
cannot continue 1f 1t has gone beyond the de minimls point.
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AWARD

With full consideration of the testimony, exhibits and argumenﬁs of
the Countv and the Unign, the arbitrator finds for the reasons ewpl%xned
above that the County final offer 1s preferable under the statutary
criteria to the Unmien offer 1n each of the three disputes discussed

above.

Therefare, the arbitrator selects the County affer on salaries and
arders that the predecesser agreement be amended by inclusion in 1t of
the County final offer on the salary issue and the stipulations agreed to
by the County and the dnion.

2 fre] 90 A

February 26, 1990 \\\ ames L. Stern'
rbitrator




