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BACKGROUND OF THE CASE

This is a statutory interest arbitration proceeding between the City of
Marinette, Wsconsin and the Marinette Firefighters Association, with the
matter at issue the terns and conditions of a two year renewal |abor agreenent
covering January 1, 2003 through Decenmber 31, 2004. After the parties had
failed to reach full agreement in their contract negotiations, the Association
on June 12, 2003, filed a petition with the Wsconsin Enpl oynment Rel ations
seeking final and binding interest arbitration pursuant to Wsconsin's
Muni ci pal Enpl oynment Rel ations Act. After an informal investigation by a
menber of its Staff, the Conm ssion issued certain findings of fact,
conclusions of law, certification of results of investigation and an order
requiring arbitration on January 22, 2004, and on March 4, 2004, it issued an
order appointing the undersigned to hear and decide the matter.

A hearing took place in the City of Marinette on July 29, 2004, and both
parties received full opportunities to present evidence and argunent in
support of their respective positions, and each thereafter closed with the
subm ssi on of post-hearing briefs and reply briefs, after which the record was
cl osed effective Cctober 26, 2004.

THE FI NAL OFFERS OF THE PARTI ES

In the two final offers, hereby incorporated by reference into this
deci sion, the parties propose as foll ows:

(1) The Enpl oyer's final offer contains the follow ng proposed
changes.

(a) Repl acenent of paragraphs a-i of Article 14, entitled
Hospitalization Plan - Insurance, with | anguage agreed upon
by the parties, effective January 1, 2004.

(b) Creation of a Health Rei nbursenent Account for each full-
time enployee enrolled in the City's health insurance plan
with Enpl oyer contributions in the amounts of $250 per year
for single plan and $500 per year for famly plan
partici pants, effective January 1, 2004.

(c) Modi ficati on of Appendix A - Wages to provide for the
foll owi ng across-the-board wage increases: 1.5%effective
January 1, 2003; and 2.35%effective January 1, 2004.

(2) The Association's final offer proposes the foll ow ng described
changes.

(a) Repl acenent of paragraphs a-i of Article 14, entitled
Hospitalization Plan - Insurance, wth | anguage agreed upon
by the parties, effective January 1, 2004.




(b) Creation of a Health Rei mbursenent Account for each full-
time enployee enrolled in the City's health insurance plan
with Enpl oyer contributions in the amounts of $350 per year
for single plan and $1, 100 per year for famly plan
partici pants, effective January 1, 2004.

(c) Modi fication of the existing dental insurance to provide a
City contribution of 75% of the prem um costs for either
single or famly plans, with an enpl oyee contributing 25% of
t hese costs, effective January 1, 2004.

(d) Modi fi cati on of Appendix A - Wages to provide for the
foll owi ng across-the-board wages increases: 3.3%effective
December 31, 2003; and 2.85%effective January 1, 2004.

THE ARBI TRAL CRITERI A

Section 111.77(6) of the Wsconsin Statutes provides that the Arbitrator

shall give weight to the following arbitral criteria in reaching a decision
sel ecting the nore appropriate final offer, and rendering an award in these

pr oceedi ngs:

"a. The lawful authority of the enployer.
b. Stipul ations of the parties.
C. The interests and welfare of the public and the financial ability

of the unit of government to nmeet these costs.

d. Conpari son of the wages, hours and conditions of enploynment of the
enpl oyees involved in the arbitrati on proceeding with the wages,
hours and conditions of enployment of other enpl oyees performn ng
simlar services and with other enpl oyees generally:

(1) In public enploynent in conparable conmuniti es.
(2) In private enpl oynent in conparable conmunities.
e. The average consuner prices for goods and services, comonly known

as the cost of Iliving.

f. The overall conpensation presently received by the enpl oyees,
i ncludi ng direct wage conpensation, vacation, holidays and excused
time, insurance and pensions, nedical and hospitalization
benefits, the continuity and stability of employnent, and al
ot her benefits received.

g. Changes in any of the foregoing circunstances during the pendency
of the arbitration proceedings.

h. Such ot her factors, not confined to the foregoing, which are
normally or traditionally taken into consideration in the
det erm nati on of wages, hours and conditions of enploynent through
vol untary col |l ective bargaining, mediation, fact-finding,
arbitration or otherw se between the parties, in the public

service or in private enploynent."



THE POSI TI ON OF THE ASSOCI ATl ON

In support of the contention that its final offer is the nore

appropriate of the two final offers, the Association enphasized the follow ng

sunmari zed, princ

(1)  That t

pal considerations and argunents.

he primary external conparables for these proceedi ngs shoul d

consist of the cities of Allouez, DePere, Kaukauna, Sturgeon Bay
and Two Rivers, which cities were selected and used in the parties
only prior interest arbitration.’

(a)

(b)

(c)

(d)

The cities proposed by the Enployer, Antigo, Kaukauna,
Merrill, Rhinelander, Sturgeon Bay and Two Rivers, were not
used by the parties for conparison purposes during

negoti ations, and the City of Antigo had been disnissed by
Arbitral Mchelstetter in his earlier decision

In the other arbitrations in which the enmpl oyer has been
involved,zno consi stent set of conparabl es has been
utilized.

Even if the Enpl oyer recomended conparabl es are determ ned
to be adequate, the Enmpl oyer has not submtted enough

i nformati on on the overall wages and benefits packages of
their firefighters, to appropriately conpare themwth
Marinette; in this case, it uses only the base wages,

| ongevity, pension contributions and the costs associ at ed
with health and dental insurance.

The Union has provided a nore extensive exam nation of its
recormended conparabl es, as required by the statutory
criteria.® The Union proposed conparables are close to
Marinette in average nunber of firefighters per popul ation
average net county tax rates, average tax rate per $1,000 of
assessed val uation, and per capita personal income."’

(2) That arbitral consideration of the internal conparables favors

sel ect

(a)

ion of the final offer of the Union in these proceedings.

None of the six bargaining units in the City of Marinette
have settled during these proceedings. Three of these units
are in final and binding arbitration, the Enployer had made
the sane wage offer to each, and the Union's wage offer is
the nost affordable, due to the 12/31/03 effective date of
its proposed 2003 wage i ncrease.’

'Citing the

decision of Arbitrator Stanley M chelstetter in

I nternational Association of Fire Fighters, Local 226 -and- City of Marinette,

Deci sion No. 27642-A (April 12, 1994).

2 Citing the
*Citing the
“Citing the

* Citing the

contents of Enployer Exhibit 31

contents of Union Exhibit 2 and Enployer Exhibit 11

contents of Union Exhibits 4, 5 and 7

contents of Enpl oyer Exhibit 57.




(b) The City Enpl oyees, Police and Firefighters have all agreed
to the Enployer's new PPO plan and have included this
| anguage 1n their final offers, with the only issue
remai ning the level of Enployer funding of the Health
Rei mbur sement Accounts (HRAs).° The City Enployees unit has
proposed HRA at the l[evel of $400 for single and $1,000 for
famly plan participants, the Police unit at |levels of $500
and $1, 250, respectively, and the Union final offer herein
proposes $350 and $1, 100, respectively, all of which are
relatively close

(c) The City Enpl oyees, Police and the Union have all included

the sane offers regarding dental insurance, i.e., an
increasg i n Empl oyer paid dental insurance prem unms from 45%
to 75%

(3) That the position of the Union is favored by arbitra
consi deration of the overall l|evel of conpensation criterion.

(a) Four of the five conparabl es urged by the Union provide
Dental Insurance, three provide coverage equivalent to that
provided by Marinette, Marinette pays |ess per nonth than
two of the four and nore than the renmaining two, and in
three of the four Marinette Firefighters pay nore for dental
i nsurance. ®

(b) In the areas of Health Insurance, two of five conparables
offer a traditional plan and three offer a PPO plan: average
nonthly prem umcontributions for famly plans average
$79.95, and firefighters here have agreed to pay $56.50 per
nonth for family plans with the institution of the 5%
prem um co-pay; average out-of-pocket expenses for the PPO
famly plans is $600 i n-network and $934 out-of -network, and
the Uni on here proposes $400 in-network and $1, 400 out - of -
networ k, while the Enpl oyer offers $1,000 in-network and
$2, 000 out-of-network.® “Although the Enployer relies upon a
recent history of increases in famly plan health insurance
costs, the inplenmentation of the new PPO plan reduces recent
i ncreases. *

(c) Al of the conparable cities offer retiree health insurance,
and the average benefit is significantly higher than that
received by Marinette Firefighters.™

(d) Al of the conparable cities have sick | eave benefits, and
while their annual accrual rate is conpetitive, Marinette
Firefighters have a 26% | ower than average maxi num accrua
of sick |leave, and a | ower than average annual cash payment
for enpl oyees who do not use any sick |eave."

Citing the contents of Enployer Exhibit 36

" Citing the contents of Enployer Exhibits 3, 13 and 16

Citing the contents of Union Exhibit 17 and Enployer Exhibit 54-A

°* Citing the contents of Union Exhibit 18.

 Citing the contents of Enployer Exhibit 33.

" Citing the contents of Enployer Union Exhibit 19.

" Citing the contents of Union Exhibit 20.




(4)

(e)

(f)

(9)

(h)

(i)

(k)

bel
(a)

ow.

Marinette Firefighters have fewer vacation days over a 25
year career, than the average anong the conparables.’®

Marinette Firefighters receive | ower annual cash paynents
for holidays, than the average anong the conparabl es.™

Marinette Firefighters with 20 years of service, receive
annual paynents for longevity, significantly higher than the
conpar abl es. !

Marinette Firefighters may el ect to receive conpensatory
time in lieu of cash overtime at the rate of time and one-
hal f for hours worked, with the nunber of hours of
conpensatory tine capped at 480 of which 240 hours may be
cashed out each cal endar year.

Marinette Firefighters receive an annual $550 uniform
al | owance, which is $205 above the average of the
conpar abl es.

Marinette Firefighters receive either cash paynents or
conpensatory tine for attendance at required or approved
school ing and training, as do the conparables."’

In consideration of fringe benefits as a whole, Marinette
Firefighters receive about $2,430 |less in wages and benefits
each year, than the average of the conparables.

That the various inpasse itens in these proceedi ngs are descri bed

That the wage increases proposed by the City and the Union
provide 3.85%and 6.15% lifts during the termof the
agreenment, but their costs do not significantly differ
because of the effective dates of the Union proposed wage
i ncreases.

(1) That when the 2003 wage increase cost is added to
2004, thus correcting the Union's exhibit, the total
cost differential between the two final wage offers is
$5,551.74. "

(ii) That the Enployer's calculations and data listed in
its exhibits are based upon a 40 hour wor kweek and
2,080 hours per year, rather than a 56 hour wor kweek
and 2,912 hours per year, thus overstat|ng hourly
rates by approxi mately 4096per year.

13

15

17

18

19

of the | abor

Cting
Cting
Cting
Cting
Cting

Cting

t he
t he
t he
t he
t he

t he

contents of Enployer Union Exhibit 21

contents of Enployer Union Exhibit 22.

contents of Union Exhibit 23.

contents of Union Exhibit 24.

contents of Union Exhibit 26.

contents of Union Exhibit 14, and corrections thereto.

Referring to the contents of Enployer Exhibits 5-10, and to Article 8

agreemnment .



(b)

(c)

(iii) The Enpl oyer provided data al so contains other errors:

(iv)

(v)

(vi)

it lists a FICA cost of 7.65%for all enployees of
the Fire Departnent, but they are in the Protective
Service w thout Social Security category of the
W sconsin Retirenent System and the City does not
make this contribution; because of changes in the | aw
in 1986, the City nust nake 1.45%contributions to the
Medi care Systemonly for the five enpl oyees hired
after 1986, rather than the larger sumlisted inits
exhibits; the actual cost of the Union's 2003 wage
i ncrease proposal should be reduced to show that it
applied to only a single day;

There has been a deterioration of the percentage wage
i ncreases and the wage rankings of the Marinette
Firefighters, relative to the conmparable cities

bet ween 1992 and 2004. That this is apparent under
either the Union or the City proposed prinmary externa
conpar abl es.

VWil e the Union has no problemw th the Enpl oyer

i ncluding | ongevity paynents in its calculations, it
is only one of many fringe benefits that nust be
exam ned to determ ne a conplete wage and benefits
package.

That the Enpl oyer's conparison, using wages, |ongevity
and health insurance costs, incorrectly shows 2004

i ncreases of 5.99% under its offer and 6.54% under the
Union's offer; the actual cost increases from 2003 to
2004 should be 0.66% under the City's offer and 2. 1%
under the Union's offer.” That Marinette Firefighters
are actually 6.09% behind the conparabl e aver age

i ncrease under the Enployer's offer and 4.65% behi nd

t he conparabl e average i ncrease under the Union's

of fer.

That the health rei nbursenment account fundi ng proposal s of
the parties should be considered in light of the follow ng
consi der ati ons.

(i)

(ii)

The Union seeks a funding level that is $100 higher
for single plan participants and $600 hi gher for
fam |y plan participants than that proposed by the

Enpl oyer.

That consideration of the total possible cost

i ncreases to enpl oyees for the PPO plan, under the
final offers, nust be considered in connection with
this inpasse item?®

That the dental insurance prem um contribution |evels
proposed by the parties should be considered in light of the
fol |l owi ng consi derati ons.

® Citing the contents of Enployer Exhibit 61-A

 Citing the contents of Union Exhibit 15, pages 1-2.




(5)

(6)

(1) The Uni on proposes to increase the Enpl oyer share of
nmont hly dental insurance prem uns from45%to 75% and
to apply the sanme contribution level for single
cover age. *

(ii) The additional cost to the Enployer woul d average
$333. 83 per year per enployee, which is justified as a
quid pro quo, despite the City's denial of the
necessity for such a quid pro quo.®

(d) That while the Union does not believe that the Enployer has
any intention of not continuing to offer a Section 125 pl an,
it prefers to include |anguage in the agreenment to preserve
this status quo.

The arbitral consideration of novement in the consuner price index
since 1994, favors selection of the final offer of the Union in
t hese proceedi ngs. *

(a) That cumul ati ve wage increases since 1995 for Marinette
Firefighters under the Enployer's final offer would be
24.85% and 27.15% under the Union's final offer.”

(b) That the history of wage increases during the above period
have not been out of Iine with the CPI and, accordingly,
that the Union's wage proposal for 2003 and 2004 is
appropri ate.

That the ability to pay considerations relied upon by the Enpl oyer
shoul d not preclude adoption of the final offer of the Union in
t hese proceedi ngs.

(a) At the hearing Mayor QG tzinger testified to budget
difficulties over the past few years, and referred to
i ncreased health care costs, reductions in shared revenues,
i ncreased personnel costs such as wages and pension
contributions, and noted that 2004 had been a particularly
difficult year with a projected deficit of nearly $1
mllion.

(1) He noted that the City Council had approached the
problemw th the goal of not raising taxes, had
surveyed the public on how to solve the problem had
devel oped a plan that included enpl oyee |ayoffs,
shifting hydrant fees, use of surplus nonies, reducing
capi tal spending, raising fees, and inposing | ower
heal th care costs on non-represented enpl oyees.

(ii) He added that the budget had been bal anced wit hout
rai sing taxes, and that taxes had not been raised for
three consecutive years.”

* Citing the contents of Union Exhibit 16.

23

Citing the contents of Union Exhibit 8.

“ Citing the contents of Union Exhibits 9 & 10.

25

Citing the contents of Union Exhibit 11

* Citing the contents of Enployer Exhibit 76, page 3.




(iii) He testified to his concern about the City's ranking
on muni ci pal taxes, noted that it had gone fromd4th
hi ghest in the state to 69th highest, anbng 190 cities
in Wsconsin.

(iv) A graph showing Marinette Property Tax MII| History
from1998 to 2004, shows that the City has had a
stable tax rate since 2000, the first year of a
consi derabl e rate reduction.”

(b) The Union is not unsynpathetic to the Enpl oyer's concerns
about its budgeting difficulties.

(1) It attenpted to address its concerns by making an

of fer which did not cost significantly nore than the
Enpl oyer's of fer, and agreed to accept the same health
i nsurance plan inposed upon non-represented enpl oyees,
except for the funding of the HRA; although proposing
a higher level of funding for the HRA this proposa
is still a reduction in the amount of reinbursenent

for out-of-pocket expenses the Enployer is paying on

the present plan, and represents considerabl e cost

savi ngs.

(ii) In return for helping the City neet its budget crisis,
however, it seeks an increase in the Cty's
contribution rate for dental insurance as a
appropriate quid pro quo.

(iii) Wiile the Employer may feel that its goal of not
rai sing taxes outwei ghs the cuts in the workforce
necessary to achieve that goal, at some point it wl
have to address the reality of an approach, and it
in the best interest and welfare of the public to do
So.

I
s

(iv) It urges that the Union has nmade a good faith effort
to assist the Enployer with its budgetary concerns by
maki ng affordable proposals in its final offer, and
urges that the City has the ability to neet the costs
of the Union's offer w thout severely inpacting upon
t he budget.

(7) That the Enpl oyer should be required to provide a quid pro quo to
justify the Union's agreenent to changes in health insurance.

(a) That no negotiated internal pattern exists to support the
City's contention that no quid pro quo is required in
support of the changes in health insurance. Wile it has
been i nmposed by the City upon its non-represented enpl oyees,
none of the six bargaining units has agreed to the change
wi t hout an acconpanyi ng quid pro quo.

(b) VWere arbitrators are presented with proposals for a
significant change in the status quo, they deternmine if the
proposi ng party has denonstrated a need for the change,
whet her the proposal reasonably addresses the need, and, if
so, whether the proposing party has provided an appropriate
quid pro quo? *

 Citing the contents of Enployer Exhibit 76, page 4.

® Citing the following principal arbitral decisions: Arbitrator Ml anud
in Cty of Verona (Police Departnment), Dec, No. 28066-A (12/94), and in D.C.




Everest Area School District, Dec. No. 26678-A (2/88); Arbitrator Krinsky in
Cty of Plymouth (Police Departnment), Dec. No. 24607-A (12/87); Arbitrator

Bi lder in Lafayette County (Hi ghway Departnent), Dec. No. 24548-A (10/87); and
Arbitrator Reynolds in Adans County, Dec. No. 24579-A




(c) It cited and discussed in detail various other arbitra
deci sions which it urged in support of its demand for a quid
pro quo in these proceedings.?

(d) That while it does not have to be of equal value, a quid pro
gquo nust be accorded the other party in cases such as the
one at hand.

(8) That the arguments in support of the position of the Union in
t hese proceedi ngs are sunmmari zed as foll ows.

(a) The Enpl oyer proposed four significant changes in health
i nsurance to the Union in the negotiations process: first,
changi ng the present plan to a PPO plan; second, providing
for enpl oyee prem um contributions of 5% third, Increases
i n deductibl e anbunts and co-paynents; and, fourth, a
reduction in the anpbunt of reinmbursenent to enpl oyees for
out - of - pocket expenses (Health Rei mbursenent Account
funding). It naintained that the proposal was necessary to
rein in escalating costs in health insurance and to ease
ot her budgeting difficulties, it took the position that no
quid pro quo was needed to make these changes, and it failed
to of fer one.

(b) The Union, not unsynpathetic to the Enployer's concerns,
agreed to address changes in health insurance and the
parties reached agreenment on the first three proposed
changes.

(1) The fourth change, while agreed to in principle, left
the level of funding to arbitral deternination

(ii) The Union also insisted that a quid pro quo be nade
for the changes, and proposed that the Enpl oyer offset
sone of the new costs to the Union by picking up a
greater share of the dental insurance prem uns.

(iii) The Union did not seek a dollar for dollar offset, and
the Enployer will still realize significant savings
fromthe present costs of health insurance by its
ability to reduce nonthly prem ums and by shifting 5%
of the costs to the enpl oyees, and reduci ng the offset
for out-of-pocket expenses.

(iv) The Union is not proposing to change the status quo of
the dental insurance, and it could be said that it has
of fered the Enpl oyer a substantial quid pro quo for
t he change in dental insurance prem unms by accepting
t he changes in health insurance.

(c) The Union's wage proposal clearly denonstrates that it
under st ood and dealt with the Enployer's financial concerns

#® Citing and discussing the follow ng additional arbitral decisions:
Arbitrator Vernon in Elkhart Lake-d enbeul ah School District, Dec. No. 26491-A
(12/90); Arbitrator Yaffe in Hawkins School District, Dec. No. 26897-a
(11/91); Arbitrator Kessler in Colunbia County (Health Care Center), Dec. No.
28960- A (8/97); Arbitrator Petrie, the undersigned, in Town of Beloit (Police
Department), Dec. No. 3022-A (4/97), and Town of Beloit (Waste Water, Road and
Clerical), Dec. No. 30219-A (4/02); Arbitrator Malamud in didden Schoo
District, Dec. No. 27244-A (10/92); Arbitrator Callowin Village of Bayside
(Police and Fire), Dec. No. 29456 (7/99); and Arbitrator Torosian in Cconto
Unified School District, Dec. No. 30295-A (10/02).




at the bargaining table.

(1) It does not cost significantly nore over the life of
t he agreenent than the wage proposal of the City.

(ii) Its proposal will result in a higher lift at the end
of the contract, thus preventing Marinette
firefighters fromfalling further behind firefighters
in conparable cities.

(iii) The Enpl oyer has provided insufficient data about the
total wage and benefit packages of the firefighters in
its reconmended cities.

(d) The Section 125 plan issue should be found in favor of the
Union. It is not a new issue between the parties, but
nerely an inclusion of a long standing practice of the
Enpl oyer to offer a Section 125 plan to enpl oyees.

(e) The Uni on does not urge that the Enployer has attenpted to
i npose too nmuch too fast with its health insurance changes.
It does offer, however, that it has failed to offer the
requisite quid pro quo for such changes, which will cause
further deterioration of the status of its firefighters with
those in other cities.

(f) The Arbitrator nust select the final offer of one of the
parties, and has the burden of determ ning which of the
offers is closest to what they woul d have or shoul d have
agreed to during the negotiation process.

(1) The Empl oyer's final offer addresses its financial
concerns, but does so to the extent that it is overly
detrimental to the Union

(ii) The Union's final offer also addresses the financi al
concerns of the Enployer but does so in a manner that
attenpts to naintain the present standing with the
conpar abl es.

(iii) It submits that the Union's final offer is the
fairest, and that it nmost closely resenbles the
settl enent that should have been reached at the
bar gai ni ng tabl e.

On the basis of all of the above, the Union asks that the Arbitrator

select its final offer in these proceedings.

Inits reply brief, the Union enphasized, reenphasized and expanded upon

the followi ng, generally described considerations.

(1)

That it is fully aware that the Enployer faced a decrease in
revenues going into negotiations, but its woes are significantly
self-inposed, in that it had not raised taxes in three years and
with property taxes accounting for a |arge percentage of its
revenues it has capped its revenue stream and it now finds itself
in arbitration in three of its bargaining units and with no

vol untary agreements reached with the remaining three.

(a) The Union accepted the Enployer's changes in health
i nsurance, and presented it with an affordable final offer
t hat shoul d have satisfied its demands at the bargaining
tabl e.



(2)

(3)

(4)

(b) Its final offer is the nost affordable of the three fina
offers currently involved in arbitration

The Union provided a synopsis of three critical issues: first,
the Heal th Rei nbursenent Account; second, the dental insurance;
and, third, the wage rate adjustnents.

(a) In connection with the Health Rei nbursenment Account issue it
general ly urges as foll ows.

(1) The heal th plan changes are nmerely a cost shifting
fromthe Enployer to its enpl oyees, and nothing in the
changes actually reduces the cost of health care.

(ii) The Enmployer offer setting the |evel of funding for
HRA fam |y plans at $500 does little to offset
i ncreased costs. Even the Union proposed HRA famly
pl an contribution of $1,100 shifts costs to enpl oyees
in significant anmpunts.

(iii) The Union's final offer is not an additional cost to
t he Enpl oyer, but nerely a difference in the anount of
costs shifted to the enpl oyees; the Enployer is going
to save significant amunts of noney even under the
Union's final offer

(b) In connection with the dental insurance issue, it generally
urges that the Union's proposal would both equalize the
prem um contribution rate between single and famly
coverage, and provide the requisite quid pro quo for the
heal t h i nsurance changes.

(c) In connection with the wage rate adjustments issue, it
general ly urges as foll ows.

(1) As noted above, the Enployer nust accept a portion of
the blame for its budget woes.

(ii) The Enmployer has presented a final wage offer which
asks the arbitrator to give it what it couldn't get at
t he bargai ning table.

(iii) The Union's final offer absolutely takes budgets into
consideration, as it provides the Enployer with a near
zero wage increase cost for 2003, in addition to
future savings in health insurance costs; it nmade its
wage request in terns of percentage increases in line
wi th external conparisons.

(iv) Wile the Enmpl oyer urges that the Union seeks to gain
too much, the health insurance changes, coupled with a
sub- par wage increase and no quid pro quo is
financially devastating to the Union.

I n addressing the conmposition of the primary intraindustry
conparables, it reiterated and reenphasi zed vari ous argunents
already dealt with in detail

It reviewed and conpared virtually all currently existing fringe
benefits on the basis of the Enpl oyer urged intraindustry
conpar abl es, including dental insurance, health insurance, retiree
heal th i nsurance, sick |eave, vacations, holidays, |ongevity,
overtime, uniform allowances and educati on/training.



(5) It revisited the matter of wage conpari sons, submtting that
Marinette firefighters are | osing ground under either the Union
proposed or the Enpl oyer proposed conparabl es.

(a) In reviewi ng the wage conpari son data submtted by the
Enpl oyer it submits as follows.™

(1) The maxi mum annual salary of the Marinette
firefighters in 2001, $38,763.41, was $2,543.778 over
t he average of the Enpl oyer proposed conparabl es and
ranked at the top of this group; in 2002 this nmaximm
annual sal ary was $39, 538.68, $1, 716.88 above the
conpar abl es and ranked nunber three in the group.™

(ii) The maxi mum annual salary of the Marinette
firefighters offered by the Enmpl oyer for 2003,
$40, 131. 76, woul d be $815.27 over the average of the
Enpl oyer proposed conparables and would retain the
third ranking in the group. The Union's final offer
$40, 843. 46, would represent a salary $1,526.97 over
t he average conparabl es, and would return themto the
second ranking; it would, however, reduce the anpunt
above the average by approxi mately $200, even though
the Union's offer did not take affect until 12/31/03.%

(iii) The maxi mum annual salary of the Marinette
firefighters offered by the Enpl oyer for 2004,
$41,074.86, would be $127.07 over the average of the
Enpl oyer proposed conparabl es and woul d drop themto
fourth ranking in the group. The Union's final offer,
$42,007.50, would represent a salary $1,059.71 over
the average conparables, a drop of about $500 in such
excess, and woul d keep them at the second ranking.*

(b) The Enpl oyer's own data, therefore, shows how detri nental
its final offer is to the Union, and illustrates why it
wants to add | ongevity benefits to the Marinette
firefighters' salary and to ignore all other fringe
benefits. At the rate proposed by the Enpl oyer Marinette
firefighters will be at the bottomof the list in another
three years, but this pattern nust stop
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 Citing the contents of Enployer Exhibit 58.
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(6) It characterized the Enployer's quid pro quo based argunents as
i nconsi stent, essentially reenphasi zed arguments previously
di scussed, and discussed in detail its reliance on an arbitra
deci sion particularly enphasized in the City's initial brief.™

(7) It submitted that the Enployer's argunents based upon interna
consi stency are msplaced, in that there is no negotiated interna
pattern for it to rely upon

(8) It enphasi zed that the undersigned must select one of the fina
offers inits entirety, nmust consider all the statutory criteria,
and nust decide which will be given the nost weight. In so doing
it urges that the Union has presented the rel evant data needed to
reach a decision, has applied arbitral standards in a consistent
manner, and has presented the fairest final offer. Accordingly,
it asks that the Union's final offer be selected in these
pr oceedi ngs.

THE POSITION OF THE CI TY

In support of the contention that its offer is the nore appropriate of
the two final offers, the City enphasized the foll ow ng principa
consi derati ons and argunents.

(1) | mpl enentation of the Association's final offer would place
unjustifiable pressure on the City's already waveri ng budget.

(a) Section 111.77 of the Wsconsin Statutes requires that the
Arbitrator consider the budgetary inpact of the two fina
offers, in that the inmpact of the |local municipal enployer's
budget certainly falls within the guidelines of the
"interest and welfare of the public" criterion. Wth
declining state aids and attendant budget cuts, Marinette
can no | onger pay any salary demand w thout recognizing its
i mpact on the |ocal budget.

(b) At the hearing, Mayor Qtzinger highlighted the budget
crisis, including the real need for controlled spendi ng, how
the Union's final offer inpacts this equation, and the
City's initial projection of a $1 nmillion deficit for 2004.

He additionally noted that if the Association's proposa
were inplemented, the City would be faced with the need to
make additional cuts el sewhere in the system The City is
not, however, meking an inability to pay argument.
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(c)

(d)

(2) The G
commun

(a)

(b)

(c)

(3) The As
rei mbu
are fa

(a)

It cites various Wsconsin interest arbitration decisions in
support of the above referenced considerations.® Marinette
has not proposed the extrene wage freezes presented in the
cited cases, but rather has offered nbpdest wage increases
and generous total package increases in its contract
negoti ati ons, and has enpl oyed other cash savi ng nechani sns
in order to avoid a budget deficit.

If the Association's final offer is selected, the City wll
have to deterni ne what additional cuts need to be made, i
order to absorb the costs into the budget, as Mayor
Gtzinger's testinony confirmed, quite sinply that the

dol lars are not there.

I
n

ty proposed conparabl e pool is nore relevant than those
ities proposed as conparable by the Association.

The history of interest arbitration proceedi ngs between the
City of Marinette and its various bargaining units, was
considered in framing its reconmendation.®

In the single prior arbitration between the City and the
Firefighters Association, Arbitrator Mchel stetter sel ected
a conparable pool only "...for the purposes of this award."”

It was troubl esone that he used the Village of Allouez and
the City of DePere, as both conmunities are part of the
Green Bay netropolitan area.

The traditional criteria considered by arbitrators and
parties in determ ning the makeup of primary interna
conparables were utilized in determning that the Cties of
Anti go, Kaukauna, Merrill, Rhinelander, Sturgeon Bay and Two
Rivers should be the prinmary external conparables.®*

soci ation's proposed |levels of single and fam |y health
rsement generate continued Enpl oyer health care costs that
r greater than the conparabl e average.

One of the nost troubling conponents of the Association's
final offer is its proposed |evels of enployer contributions
to each enpl oyee's Health Rei nbursenent Account (HRA). This
i ssue, coupled with wages, were the nmajor stunbling bl ocks
in the contract negotiations process.

(1) The HRA is a plan intended to quality under Section
105 of the Internal Revenue Code.* Enployees are able
to take advantage of tax-free health care benefits
of fered under the plan, with the City contributing a
speci fied anpbunt each year to each enpl oyee's account.

* Referring

Uility, Dec. No.

Drivers, Dec. No.
®* Citing the
“ Citing the

® Citing the

to the decisions of Arbitrator G| Vernon in Sheboygan Water
21723-A (1985), and Sherwood Malanud in Gty of Beloit - Bus
22374- A (1985).

contents of Enpl oyer Exhibit 20.

contents of Enployer Exhibit 31

contents of Enployer Exhibits 20, 21, 24 and 26 and Uni on

Exhibits 12 and 13.

® Citing the

contents of Enployer Exhibit 38, page 3.




(b)

(c)

(ii)

(iii)

Enpl oyees are then able to get rei nbursenent fromthe
plan for qualified expenses such as co-pay costs,
deducti bl es or prescription drug costs. Unused
amounts are rolled over into the next plan year with
no accunul ation limtations.

The Associ ati on proposes annual contributions of $350
for single participants or $1,100 for famly
participants, while the City proposes annua
contributions of $250 or $500, respectively; the City
proposal matches the HRA threshol ds i npl emented on
January 1, 2004, for non represented enpl oyees.®

In determ ning the adequacy of the above referenced
annual HRA contributions, it is helpful to consider
the old and the new heal th insurance plan designs,
coupled with an anal ysis of enpl oyer and enpl oyee out -
of - pocket expenses.

The old health plan was a BC/ BS Co-Pay $500 Deductible Plan

(i)

(ii)

(iii)

(iv)

In 2001 the City was paying $7,670.16 per year for
each fanmly health plan participant in the BC BS Co-
Pay $500 deductible plan, an excruciatingly critical
issue for the City; the issue, however, is conpounded
by the fact that these insurance prem uns were not the
whol e story.

The BC/ BS co-pay $500 deductible plan requires a
famly front-end deductible of $1,500 along with an
annual family co-pay of 20% of $5,000, with famly

out - of - pocket maxi muns costs at $2,500. The City

rei mburses enpl oyees for the full front-end deductible
costs (up to $1,500) and 50% of the co-pay maxi mum (up
to $500), and there has been no enpl oyee prem um
contribution. The City's cunul ative cost, therefore,
is the full prem umplus the additional $2000 per

fam |y participant. In 2003, the City's full prem ums
wer e somewhat hi gher than the conparables, but it was
payi ng nore than the conparabl e averages because it
was continuing to fund the prem umcosts for

enpl oyees, and no ot her comnparabl e enpl oyer provided a
simlar type of reinbursement program for deducti bl es
or co-pays as the City.*

VWiile its health care premium alone, is conmpetitively
priced, the nature of the benefits received under the
old plan cost the City $2,599.96 per enpl oyee nore

t han the conparabl e average. ©

On the above bases, the City had full justification
for seeking relief, and some was achieved in the
current round of contract negoti ations.

The new health plan is a BC/BS PPO Plan, with enpl oyee
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contents of Enployer Exhibit 38, pages 3-4.

contents of Enpl oyer Exhibit 33.

contents of Enployer Exhibits 40 and 44.
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prem um contri butions.

(1) Securing the 5% enpl oyee prenmi um contribution, coupled
with the much needed changes in benefit design, were
critical in containing the City's health care costs,
and gai ning a 5.4% preni um bel ow 2004 proj ections. ™

“ Citing the contents of Enployer Exhibit 33.




(d)

(ii)

(iii)

(ii)

The City was successful in acquiring agreenments in
each of its bargaining units to switch to the BC/ BS
PPO Pl an, and it inplenmented the changes for its non-
represented enpl oyees on January 1, 2004.*
Unfortunately, however, the new plan has not yet been
i mpl enented for any union represented enpl oyees, and
the City is thus still paying for the old BC/ BS Co- Pay
$500 Pl an, at the high prem umthreshol ds.

Enpl oyee prem um sharing coupled with the much needed
changes in plan design, were critical in containing
the City's health care costs. These revised costs,
however, are still slightly above average.™®

Because those in the bargaining unit have enjoyed near
zero dollar coverage for nmany years, the notion that a
quid pro quo should be required for themis

unf at homabl e. ¥

The heal th rei nbursement account - how rmuch is necessary?

(i)

(ii)

(iii)

(iv)

The City offered the HRA as an opportunity for

enpl oyees to of fset sone, not all, of the deductible
costs attributable to the new health care plan; it
shoul d not be viewed as an opportunity for themto
recei ve continued full funding for health care

cover age.

Wi | e the new BC/ BS PPO pl an has hi gher co-pay

maxi muns than what is required under the co-pay $500
plan, it must be renmenbered that they may not even
reach the co-pay maxi numthreshol ds; further, the new
plan is a traditional PPO wth enployees having the
option to secure health care outside of the PPO

net wor k.

The City's final offer provides for a famly HRA
contribution of $500 or a 33% rei nbursenent of the in-
networ k maxi mum fam |y exposure, with the City's
annual contribution nade, regardl ess of the enployee's
co-pay costs, and any unused HRA contributions are
roll ed over to the next year

The 5% enpl oyee contribution toward health care

i nsurance prenmuns i s demanded by a review of the
external conparables. Under the City's final offer

i nclusive of the $500 HRA, its health care costs
continue to exceed the conparabl es by nearly $500 per
enpl oyee, which would grow to an excess of $1, 000 per
enpl oyee under the Association's final offer.”

® Citing
® Citing

“ Citing
Wi tefish Bay,

® Citing

t he
t he

t he

Dec.

t he

contents of Enpl oyer Exhibit 36.

contents of Enployer Exhibits 42-A and 43-A

deci sion of Arbitrator Edward Krinsky in School District of

No.

27513- A (1993).

contents of Enpl oyer Exhibits 48-A and 49-A.




(v) None of the conparabl es provide any type of HRA there
is no support for the additional HRA contribution
sought by the Union, and inplenentation of its fina
of fer woul d generate in-network enpl oyee costs
significantly | ower than those bei ng absorbed by
conpar abl e enpl oyers. *

(vi) The Association's final offer fails to recognize the
City's need for health care cost nobderation
reflecting its unwillingness to take responsibility
for the health care crisis that the Cty has faced
over the past three years.

(vii) This round of bargaining has becone protracted with
the net result of the City receiving zero savings thus
far fromthe changes in health benefit plan design
wi th the unionized enpl oyees, in that it continues to
pay for health care prem uns under the old Cb-gay $500
pl an, while funding the $500 annual HRA costs.™

(e) The heal th rei nbursenment account and the need for interna
consi st ency.

(1) The need for internal consistency in health insurance
benef&ts supports selection of the final offer of the
Cty.

(ii) The City's non-represented enpl oyees have been
contributing 5% of the health care prem uns since
January 1, 2004, and the City has al so established an
HRA for these non-represented enpl oyees.

(iii) No internal bargaining units have Provided consi stency
in their HRA contribution demands.

(iv) Acceptance of the Association's final offer in this
proceedi ng, will encourage each and every one of the
City's units to proceed to arbitration, even with
issues as critical as health care coverage.

(v) The Associ ati on proposed HRA contributions, is self-
centered and unreasonabl e, without regard to the
desires of the other City enployees, and out of touch
with the realities of health care.

(vi) The City's final offer is nore reasonable and
equi t abl e among each of the internal units.

(4) The Association's cost shift for dental insurance coverage is a
significant change in the parties' status quo.

“ Citing the contents of Enployer Exhibit 49-A

® Citing the contents of Enployer Exhibit 34.

* Citing the following arbitral decisions: Arbitrator Zel Rice in
Wal worth County Handi capped Children's Education Board, Dec. No. 27422-A
(1993); Arbitrator Raynond McAlpin in Gty of Oshkosh, Dec. No. 28284-A and
28285-A (1995); and Arbitrator Daniel J. N elsen in Dane County, Dec. No.
25576- A (1989).

* Citing the contents of Enployer Exhibit 36.




(a) A review of arbitral status quo/quid pro quo standards
supports the position of the City in these proceedings.”
Pursuant to the cited cases, the Union nust establish the
need for a change and convince the arbitrator of that need,
and, thereafter, provide a quid pro quo to the City in
exchange for the status quo change.

(b) The Association's final offer seriously deviates fromthe
status quo ante, and should include sone nmeasured restraint
as an appropriate quid pro quo, but it has failed to neet
this requirenment.

(c) | mpl enentation of the Association's final offer would nake a
maj or structural change in the econom c rel ationship between
the parties, a change which should not, in good conscience,
be i mposed through arbitration; this is particularly true,
in that no quid pro quo has been advanced in support of such
of fer.

(d) The City's final offer preserves the econom c relationship
between the parties, and they are free to address the issue
in the future.

(5) The Association has failed to provide a conpelling need for the
i ncreased dental insurance contribution

(a) The City currently pays 100% of the single dental coverage,
and 45% of the fam |y coverage; the Association is seeking
a 75% contribution for both the single and the fam |y denta
prem umns.

(b) The Union's proposal is without regard to either the City's
current dental insurance costs or to consistency wth other
i nternal units.

(c) The City's cal endar year 2004 nonthly prem um for single
coverage is $42.91, and for fanily coverage is $1, 323. 29;
and these nmonthly premunms are significantly higher than any
ot her external community is charged for full denta
cover age. *

(d) Al of the city's internal units receive the sane enpl oyer
percentage contributions as what is currently provided for
in this bargaining unit.*

(6) The City's final wage and benefit offer maintains the bargaining
unit's historical ranking and its above average sal ary/l ongevity
| evel s, regardl ess of which cluster of external conparables is
used.

(a) Consi deration of the City's annual salary and | ongevity

® Citing the following arbitral decisions: Arbitrator Mary J. Schi avon
in Colunmbia County, Dec. No. 28983-A (1997); Arbitrator Sherwood Ml anud in
Cty of Verona Police Departnment, Dec. No. 28066-A (1994), and in D. C
Everest Area School District, Dec. No. 24678-A (1988).

* Citing the decision of Arbitrator Frederick Kessler in Wbster Schoo
District, Dec. No. 2333-A (1986).

*® Citing the contents of Enployer Exhibit 54-A

*® Citing the contents of Enployer Exhibits 13 to 19.




paynments support its position in these proceedings.

(1) Clear data is avail able anbng the City proposed
conpar abl es for 2001, 2002, 2003 and 2004, and its
exhibits outline the mnimum and maxi mum annua
salaries for the firefighter classification, including
t he maxi mum | ongevity.

(ii) The Association provided only the maxi num annual wage
rate data for its conparable pool for 1992, 2002 and
2004. 1t thus conveniently ignores the lucrative
| ongevity position that this bargaining unit enjoys.

(iii) Examination of the firefighter classification confirmns
the City's position that while its wage rate increases
during the contract may be bel ow average, the wages to
be earned by those in the bargaining unit will remain
solidly within the average for the other conmunities.

(iv) The City's final offer keeps the unit's maxi mum annua
sal ary and Iongevity benefits significantly above the
conpar abl e average. ™’

(v) The Association's contention that wage rates nust
increase with the intensity of the conparables, but
this ignores the above average costs for health care
benefits and the stressful budget dilema that the
City has faced over the past two years.

(vi) The City's final offer provides for a successful
conpil ati on of wage rate increases while not
undernm ning the basic integrity of the budget.

(vii) Reliance on the annual salary data outlined in Union
Exhibits 12 and 13 is misleading in that they do not
i nclude I ongevity earnings; when the longevity data
contained in Union Exhibit 23 is reviewed, however, it
shows maxi mum | ongevity in the bargaining unit would
be $1, 700 per year above the average of the Union
proposed comparabl es, under the Association's fina
offer.

(b) Consi deration of the City's annual salary and health
i nsurance costs, favor its position in these proceedings.

(1) The City has incurred far greater costs for health
i nsurance coverage than the conparables, due, in part,
to its 100% prem um contri butions and al so because it
has funded nearly 100% of the deductible and co-pay
costs that enpl oyees have incurred under the old BC/ BS
$500 PI an.

* Citing the contents of Enployer Exhibits 58 through 60-A.




(ii) The 2003 annual sal ary maxi mumthreshol ds under either
final offer are above average. Because of Marinette's
exorbitantly high health insurance costs in 2003,
above average payouts of $2,599.96, the City's fina
sal ary and health insurance of fer exceeds the
conpar abl e average by $4, 364.18, and the Association's
final offer is $5,097.23 above the conparable
aver age. **

(iii) The City's final wage offer in 2004, realigns closer
to the conparabl e average, and its final health
i nsurance offer continues above average payouts.
Cunul ative 2004 salary and health i nsurance costs
under the City's final offer will be $1,289.28 above
t he conparabl e average; the Association's fina
salary and health insurance of fer exceeds the
conpar abl e average by $2, 849. 90.

(iv) Both recruiting and staff retention in the City
evi dence the quality of its wages and
heal th i nsurance package.

(v) The Union is sinply seeking too nuch at a tinme when
t he budgetary crisis nmust be controlled. The City's
final offer provides an extrenely healthy salary and
heal th i nsurance benefit package that is wholly
conpetitive with the external conparables.

(7) The City's final econonic offer is consistent anong its bargaining
units and seeks to maintain a relatively consistent pattern of
internal settlenents.

(8) The Association is attenpting to gain too nuch in this bargain.

(a)

(b)

(c)

(d)

(e)

(f)

Nearly all the City's bargaining units are the sane size,
and no one has nore bargaining strength than the others.*

The Associ ati on, however, is seeking a two year wage

adj ustment hi gher than that sought in the police bargaining
unit, it is seeking the second | argest HRA contribution
sought by any union, and is al so seeking a higher City
contribution to dental insurance. |Its final offer would cut
to the core of the City's budget.

Wil e the health insurance coverage was the nost inportant
issue for the City, it has yet to feel any relief because of
differences in the HRA contributions.

Chaos would result fromattenpting to inplenent the varying
| evel s of HRA contributions.

Adoption of the Union's final offer would require additiona
budget cuts, and would require too great a conmtnent of
resources within the confines of the 2004 budget.

Adoption of the Union's final offer would disrupt the
econoni c

* Citing the contents of Enployer Exhibit 61-A.

*® Citing the contents of Enployer Exhibit 64.

® Citing the contents of Enployer Exhibit 12.




status quo,
with a tota
| ack of a
quid pro quo
for any or
all of the
itenms
cont ai ned

t her ei n.

In summary and conclusion it notes that the parties have presented
wi dely divergent final offers covering wage rate increases, health insurance
and dental insurance benefits. It submts that the City's offer is fair: it
mai ntai ns the units wage ranking anong the conparables; its wage, health and
dental insurance "package" maintains above average benefits for the bargaining
unit enployees; and its final offer is an economic necessity for the City
right now. The Association's offer does not recognize that the existing pie
cannot be made any bigger: the decrease in its shared revenue budget has
pressured the City's budget, and it is unreasonable to assunme that it wll
have to make additional cuts to accept the Association's final offer; its
final offer undermnes its budget and inplenents a seriously deficient fina
offer; unfortunate as it may be, the Association is using the interest
arbitration process to gain nuch nore than what the City woul d ever accept at
the bargaining table; and, it is trying to achieve these i nprovenents without
a single quid pro quo to the City.

Based upon the record evidence, hearing testinony, and each party's
respective briefs, the City requests arbitral selection of its final offer in
this proceeding.

Inits reply brief, the Enpl oyer enphasized, reenphasized and expanded
upon the follow ng, generally described considerations.

(1) That the Enpl oyer's proposed change in the external conparable

group i s necessary given the economnmi c divergence that has occurred

since the original 1994 M chel stetter award.

(2) That the Union's final wage offer sti

| generates substantially
hi gher salary costs than the City's fina

offer.®

(a) That its total package cal cul ati ons show di fferences between
the two final offers of nearly $26,000.%

Inthis area it corrected and resubmitted copies of revised Enployer

Exhibits 5 through 10.

® Citing the contents of revised Enployer Exhibit 10.




(b) That the total lift of the Union's two year wage of fer
shoul d be 6.247% *

(c) The Union urges that the wage cost difference of the two
final offers is $5,551.74, versus the Enpl oyer's cal cul ati on
of $4,900.56.*

(3) That the Union's wage settlenments seek payback for their own prior
vol untary settl enents.

(a) VWiile it is true that the Cty's offer is slightly | ower
than the current prevailing wage settlenment pattern, the
size of its offer is dictated by econonic considerations
within the City's budget. Both final offers, however,
retain the previous wage ranking anong the comnparabl es.

® Citing the contents of revised Enployer Exhibit 9.

*“ Citing the contents of revised Enployer Exhibit 10.




(b) Firefighters receive a nmaxi mum of 3% of their base nonthly
salary tinmes the nunber of years of service after conpleting
seven years of service, and the addition of this benefit
keeps these enpl oyee's sal ari es above the conparable
aver age. *

(4) The external conparables do not support the Union's denta
i nsurance proposal .

(5) Al though the City is not required to offer a quid pro quo for the
heal th pl an changes, the HRAs provi de enough of an offset if a
quid pro quo were required.

(a) Cost sharing for health insurance has become standard, and
continued expectation of dollar-for-dollar payback for
changes in order to maintain a Iid on skyrocketing insurance
premuns is extrenely troubling.

(b) Heal th benefits are a nmutual concern, as are the costs of
such plans, and the parties have crafted a health benefit
whi ch all ows noderate prem umincreases with the necessary
of fset for related benefit design changes.

(c) The additional "health compensation" sought by the Union is
simply unnecessary and, if awarded, would create potentia
unequal treatnent anmong other City units.

FlI NDI NGS AND CONCLUSI ONS

In the case at hand the parties differ on three basic inpasse itens:
first, the size and inplenmentation schedul e for general wage increases during
2003 and 2004; second, the level of Enployer funding for single and famly
plan participants in connection with the agreed upon creation of health
rei mbursement accounts; and, third, the |evel of Enployer contribution to the
monthly premi unms for the preexisting dental insurance program |n arguing
their respective positions the parties enphasized a variety of considerations
i ncluding the perceived necessity for a quid pro quo in these proceedi ngs, the
conposition of the primary intraindustry conparables, and the application of
the remaining statutory criteria, in the final offer selection process in
t hese proceedi ngs. Each of these considerations will be addressed bel ow,
prior to selecting the nore appropriate of the two final offers.

The Necessity for Quid Pro Quos in Certain Situations
| nvol vi ng Proposed Changes in the Status Quo Ante

® Citing the contents of revised Enployer Exhibit 60-A.




VWhen uni |l ateral demands for significant nodification or elimnation of
previ ously negoti ated wages, hours or ternms and conditions of enploynent arise
at the bargaining table, the proponent of change is nornmally faced with the
need to provide an adequate quid pro quo, in support of such proposals.® The
application of this principle was di scussed by the undersigned, as follows, in
the recent decision involving the City's Police Departnent bargaining unit:

"I'f an enpl oyer, for exanple, has proposed elinination or
reduction of a previously negotiated benefit, its arbitral approval is
general ly conditioned upon three determ native prerequisites: first,
that a significant and unantici pated problemexists; second, that the
proposed change reasonably addresses the underlying problem and,
third, that the proposed change is normally, but not always, accomnpanied
by an otherw se appropriate quid pro quo.

In addressing the disagreenent of the parties relative to the
presence of an adequate quid pro quo in the case at hand, the
under si gned notes recognition by certain Wsconsin interest arbitrators,
i ncludi ng the undersigned, that sone types of proposed changes in the
status quo ante directed toward the resolution of nutual problens, may
require either none or a substantially reduced quid pro quo.

(1) A reduced quid pro quo has been required by the undersigned,
as follows, in sone situations involving nedical insurance
prem um shari ng:

"What next of the disagreement of the parties relative
to the sufficiency of the Enployer proposed quid pro quos?
In this connection, it is noted that certain [ong term and
unanti ci pated changes in the underlying character of
previously negotiated practices or benefits may constitute
significant mutual problens of the parties which do not
require traditional levels of quid pro quos to justify
change. In the case at hand, the spiraling costs of
providing health care insurance for its current enployees is
a nutual problemfor the Enployer and the Association, and
the trend has been ongoi ng, foreseeable, anticipated, and
open to bargaining by the parties during their periodic
contract renewal negotiations. In light of the nutuality of
t he underlying problem the requisite quid pro quo would
normal |y be somewhat |ess than would be required to justify
atraditional arnms length proposal to elimnate or to nodify
negoti ated benefits or advantageous contract |anguage.'
[Cting therein the decisions of the undersigned in Village
of Fox Point, Dec. No. 30337-A (11/7/02) pp. 21-22, and in
Mel Il en School District, Dec. No. 30408-A (3/21/02), pp
39-40.]

(2) A situation where no quid pro quo was required, arose in
connection with a proposed future reduction in the period
wi thin which a school district would continue to pay ful
heal th insurance premuns for early retirees:
"\What, however, of the situation where the costs and/or
t he substance of a |long standing policy or benefit have
substantially changed over an extended period of time, to

® This quid pro quo requirenent falls well within the scope of Section
111.77(6)(h) of the Wsconsin Statutes.



the extent that they no longer reflect the conditions
present at their inception? Just as conventionally

negoti ated | abor agreenments nust evolve and change in
response to changi ng external circunstances which are of
nutual concern, Wsconsin interest arbitrators nust address
simlar considerations pursuant to the requirenents of
Section 111.70(4)(cm(7)(j) of the Wsconsin Statutes; in
such circumnstances, the proponent of change nust establish
that a significant and unantici pated probl em exists and that
t he proposed change reasonably addresses the problem but it
is difficult to conclude that a bargaining quid pro quo
shoul d be required to correct a nmutual problem which was
neither anticipated nor previously bargai ned about by the
parties.

The parties agreed upon the ten year maxi mum period of
Enpl oyer paynment of unreduced health care premuns for early
retirees in the late 1970s, but the neteoric escalation in
the cost of health insurance since that tine has exceeded
al |l reasonabl e expectations, and the inmredi ate prospect for
future escalation is also significantly higher than could
have been anticipated by either party some twel ve or
thirteen years ago. |In short, the situation represents a
significant mutual problem and it is clearly
di stingui shable froma situati on where one party is nerely
attenpting to change a recently bargained for and/or a
stable policy or benefit for its own purposes.' [Citing
therein the decision of the undersigned in Al goma Schoo
District, Case 18, No. 46716, |NT/ARB-6278 (11/10/92),

pg. 25.]

(3) Two deci sions in which enployer proposed medi cal insurance
changes were determned to require an appropriate quid pro
quo, indicated in part as follows:

"In applying the above described principles to the
situation at hand, it nust be recognized that while there
have been continuing increases in the cost of nedical
i nsurance since the parties earlier negotiations, this trend
was ongoi ng, foreseeable, anticipated and bargai ned upon by
the parties in reaching the predecessor agreenent covering
January 1, 1998 through Decenmber 31, 2000; indeed, the
letter of agreenent and the nedical insurance reopener
cl auses were the quid pro quos for the medical insurance
changes then agreed upon by the parties, which the Enpl oyer
is now seeking to elinmnate. While it is entirely proper
for the Enployer to have continued to pursue this goal in
t hese proceedi ngs, the record falls far short of
establishing that its current final offer falls within the
cat egory of proposals which need not be acconpani ed by
appropriate quid pro quos.'[Citing therein the decisions of
t he undersigned in Town of Beloit, Dec. Nos. 30219-A and
30220- A (4/25/02), pp. 13-14.]

In applying the above described considerations to the group
medi cal insurance inmpasse itens in these proceedi ngs, the undersigned
nmust recogni ze that those in the bargaining unit have enjoyed excellent,
fully paid health insurance for an extended period of years, and the
current nonthly cost of famly health insurance premiuns is far in
excess of what coul d reasonably have been anticipated by the parties
either when they initially agreed to provide enployees with fully paid
medi cal insurance prem unms, and/or when they |last went to the table and
renewed this commtnent; indeed, between the year preceding the
i medi at e predecessor agreenment and these proceedings, the monthly costs
of fam |y health insurance prem uns have nore than doubl ed.



This escalation in the costs of health insurance, constitutes the
requisite very significant problem and the parties agreed upon

i nsurance changes, constitute a reasonabl e approach to the problem Due
to the nature and nmutuality of the underlying problem however, it is
clear to the undersigned that no significant quid pro quo requirenent
has been created by the parties' acceptance of the Blue Cross/Blue
Shield PPO form of medical insurance, acconpanied by 5% enpl oyee

i nsurance premi umcontributions."*

Wt hout unnecessary el aboration the undersigned will nerely recognize
t hat the above di scussion and application of the quid pro quo arbitra
criterion have equal application to these proceedings.

The Conposition of the Prinmary I ntrai ndustry Conparabl es

VWhat next of the disagreement of the parties relative to the identity of
the primary intraindustry conparabl es?” Urging deference to arbitral history,
the Union urges utilization herein of the cities of Allouez, DePere, Kaukauna,
Sturgeon Bay and Two Rivers as the prinmary conparabl es, those sel ected when
the City and the Firefighters last went to interest arbitration in 1994.% The
City, pointing out the limted intended scope of Arbitrator Mchelstetter's
1994 decision, referring to other interest arbitrations involving the Gty of
Marinette, and conparing various characteristics of its broader reconmended
group, proposes arbitral use herein of the cities of Antigo, Kaukauna,

Merrill, Rhinelander, Sturgeon Bay and Two Rivers.

* See the decision of the undersigned in City of Marinette (Police
Patrol nen & Sergeants) -and- Marinette Police Departnment Enployees
Associ ation, Local 230, Decision No. 30872-A (11/27/04), at pages 15-18.
(footnotes omtted)

® The terns intraindustry conparisons derive fromtheir long use in the
private sector, but the sane principles of comparison apply in public sector
I npasses, in which case so-called intraindustry conpari sons nornally consi st
of simlar units of enployees performng simlar services and enpl oyed by
conpar abl e units of governnment.

* See the decision of Arbitrator Stanley Mchelstetter in | nternationa
Association of Fire Fighters, Local 226 -and- City of Marinette, Decision No.
27642- A (April 12, 1994).




Arbitrators will not normally disturb parties' past identification and
ongoi ng use of a specific group of primary intraindustry conparabl es when one
party to the process unilaterally attenpts to change the conposition of such a
group. Arbitrator Mchelstetter's well reasoned 1994 deci sion, however, was
specifically limted inits intended application to the negotiations inmpasse
then before him and there is no evidence that the parties had continued to
utilize the primary intraindustry conparables then tenporarily utilized by
him indeed, the Union noted in its initial brief that "In all of the other

arbitrations in which the Enpl oyer has been involved there is no consistent

n 70

set of conparable cities. Since a simlar determnati on was required of the

undersi gned in the contenporaneous Police Departnent arbitration, and in the
absence of any appropriate basis for different external conparables in these
proceedi ngs, | conclude, as described bel ow, that the same set of primary

i ntrai ndustry conparables should be utilized in these proceedi ngs.

"Al though the City of Marinette has gone to interest arbitration on
several past occasions over an extended period of years, there has been
no definitive arbitral identification of the nmakeup of the prinary
i ntraindustry conparabl es applicable in those proceedings. On the basis
of the proposals and the data provided by the parties, in addition to
particul ar review and consideration of the 1994 and 1997 deci si ons of
arbitrators Stanley H Mchelstetter and John C. Qestreicher, the
under si gned has deternined that the primary intraindustry conparables to
the City of Marinette should consist of those recomended by it in these
proceedings (i.e. the cities of Antigo, Kaukauna, Merrill, Rhinel ander
Sturgeon Bay and Two Rivers). 1In addition to the reconmendati ons and/ or
usages of Arbitrators Mchelstetter and Qestreicher, these cities
conpare reasonably well on the bases of the evaluations urged by the
Enmpl oyer."™ The conparisons referenced therein included popul ati ons,

di stances fromthe City of Marinette, 2003 equalized val uations, 2004
AG per tax return, and 2003 effective full value tax rates.”

Wt hout unnecessary additional elaboration, therefore, the undersigned
has determined that the primary intraindustry conparables to the City of
Marinette, consist of the cities of Antigo, Kaukauna, Merrill, Rhinel ander

Sturgeon Bay and Two Rivers.

” See the Union's initial brief at page 3.

" See the decision of the undersigned in City of Marinette (Police
Patrol nen & Sergeants) -and- Marinette Police Departnent Enployees'
Associ ation, Local 230, Decision No. 30872-A (11/27/04), at pages 18-19.
(footnotes omtted)

” These considerations are addressed in Enployer Exhibits 21-30 in these
pr oceedi ngs.




The Significance of the Primary Intraindustry and the Interna
Comparison Criteria in the Arbitrati on of Wages

It has been wi dely and generally recognized by interest arbitrators
for decades, that conparisons are normally the nost frequently cited, the nost
i mportant, and the nost persuasive of the various arbitral criteria in the
arbitration of wages, that the npst persuasive of these are normally
i ntraindustry conparisons, and that this criterion normally takes precedence
when it comes into conflict with other arbitral criteria, including an
inmpaired ability to pay. These considerations are well addressed as foll ows,
in the still highly respected book by the late Irving Bernstein:

"Conparisons are preeminent in wage determ nation because all parties at
interest derive benefit fromthem To the worker they pernit a decision
on the adequacy of his income. He feels no discrimnation if he stays
abreast of other workers in his industry, his locality, his

nei ghborhood. They are vital to the Union because they provide gui dance
toits officials upon what nust be insisted upon and a yardstick for
measuring their bargaining skill...Arbitrators benefit no |l ess from
conpari sons. They have the appeal of precedent...and awards, based
thereon are apt to satisfy the normal expectations of the parties and to
appear just to the public.

* *x * % %

a. I ntrai ndustry Conparisons. The intraindustry conparison is nore
commonly cited than any other form of conparisons, or, for that matter,
any other criterion. Mdst inportant, the weight that it receives is
clearly preeminent; it leads by a wide margin in the first rankings of
arbitrators. Hence there is no risk in concluding that it is of

par amount i nmportance anong the wage-determ ni ng standards.

* k *x k* %

A corollary of the preem nence of the intraindustry conparison is
the superior weight it wins when found in conflict with another standard
of wage determi nation. The bal anci ng of opposing factors, of course, is
central in the arbitration function, and npbst commonly arises in the
present context over an enpl oyer argunent of financial adversity."”

The normal weight traditionally accorded primary intraindustry
conpari sons and the natter of actual versus professed inability to pay in
public sector interest arbitrations, was authoritatively and presciently
addressed by Arbitrator Howard S. Block, in part as follows:

"Ability to Pay: The Problemof Priorities
Nowhere in the public sector is the problemof interest

arbitration nore critical than in the nmajor urban areas of the nation
Muni ci pal governments are highly dependent, vul nerable public agencies.

" See Bernstein, Irving, The Arbitration of Wages, University of
California Press, Berkeley and Los Angel es (1954), pages 54, 56 and 67.
(footnotes omtted)




Their options for maki ng concessions in collective bargaining are at
best imted, and are often nullified by social and econom c forces
whi ch command mar kets, resources, and political power extending far
beyond the city linmts. City and county adm nistration are buffeted by
wi nds of controversy over conflicting clains upon the tax dollar. On
the federal level, the ultinmate source of tax revenues, the order of
priorities between mlitary expenditures and the needs of the cities are
a persistent focus of debate. On the state level, the counterclainms
over priorities in nost states seemto be education over all others.

* *x * % %

...How does an arbitration panel respond to a municipal government that
says, 'We just don't have the noney'?

Pi oneeri ng deci sions of interest neutrals have assigned no greater
wei ght to such an assertion than they have to an inability-to-pay
position of private managenent. An arbitration panel constituted under
M chigan's Public Act 312 rejected an argunent by the City of Detroit
whi ch woul d have precluded the panel from awardi ng noney because of an
asserted inability to pay. Wat would be the point of an arbitration
t he panel asks in effect, if its function were sinply to rubber-stanp
the city's position that it had no noney for salary iIncreases? Wat
enpl oyer could resist a claimof inability to pay if such clai mwould
becorme, as a matter of course, the basis of a binding arbitration award
that would relieve it of the grinding pressures of arduous negotiations?

Wil e the panel considered the city's argunent on this point, it was
not a controlling conclusion.

Inability to pay may often be the result of an unwillingness to
bell the cat by raising | ocal taxes or reassessing property to nake nore
funds available. Arnold Zack gives a realistic depiction of the
i nherent elasticity of nanagenment's position in the foll owi ng coment:

"It is generally true that the funds can be nade avail able to pay
for settlement of an inm nent negotiation, although the
consequences may wel | be depletion of needed reserves for

unantici pated contingencies, the failure to undertake new pl anned
services such as hiring nore teachers, or even the curtail nent of
exi sting services, such as elimnation of subsidized student
activities, to finance the settlement.' "™

The Iimted weight placed upon unwi | lingness to pay, as opposed to
situations where operative limtations create an actual inability to pay in
wage related interest arbitrations, are discussed in the follow ng excerpts
fromthe authoritative book originally authored by El kouri and El kouri

"In granting a wage increase to police officers to bring them
generally in line with police in other conmunities, an arbitration board
recogni zed the financial problens of the city resulting fromtenporarily
reduced property valuations during an urban redevel opment program but
the board stated that a police officer should be treated as a skilled
enpl oyee whose wages reflect the caliber of the work expected from such
enpl oyees. The Board declared that 'it cannot accept the concl usion
that the Police Departnent nust continue to suffer until the
redevel opment programis conpleted.' However, the board did give

™ See Arbitration and the Public Interest, Proceedings of the 24th
Annual Meeting of the National Acadeny of Arbitrators, Bureau of Nationa
Affairs, Inc., 1971, pages 169, 171-172. (footnotes omitted)




definite weight to the city's budget limtations by denying a request
for inmproved vacation benefits, additional insurance, a shift
differential, and a cost-of-living escalator clause. |In another case

i nvol ving police officers and firefighters, an arbitrator awarded a 6
percent wage increase (which he recognized as the prevailing pattern in
private industry) despite the city's financial problems. He linted the
increase to this figure, though a larger increase was deserved, in order
to keep the city within the statutory taxing limt and in |light of the

i npact of the award on the wages of other city enpl oyees.

In sone cases, neutrals have expressly asserted an obligation of
public enployers to make added efforts to obtain additional funds to
finance inproved terns of enploynent found to be justified. In one
case, the neutral refused to excuse a public enployer fromits
obligation to pay certain autonmatic increases that the enployer had
voluntarily contracted to pay, the neutral ordering the enployer to
"take all required steps to provide the funds necessary to inplenent his
award in favor of the enpl oyees.'

Finally, where one city submitted information regarding its
revenues and expenditures to support its claimof inability to pay an
otherwi se justified wage increase, the arbitrator responded that the
"information is interesting, but is not really relevant to the issues,'
and expl ai ned:

The price of labor nust be viewed |like any other conmodity which

needs to be purchased. |If a new truck is needed, the City does
not plead poverty and ask to buy the truck for 25%of it
established price. 1t can shop various deal ers and nakes of

trucks to get the best possible buy. But in the end the City
ei ther pays the asked price or gets along without a new truck.”

 See Ruben, Allan Mles, Editor in Chief, Elkouri & Elkouri HOW
ARBI TRATI ON WORKS, Bureau of National Affairs, Sixth Edition - 2003, pages
1434-1436. (footnotes onitted)




In conparing the wage i ncrease conponents of the parties' final offers
with those of the primary intraindustry conparables, it is apparent that the
City has not offered fully conpetitive wage increases to its Firefighters in
ei ther 2003 or 2004. The six prinmary intraindustry conparabl es had wage
i ncreases averaging 3.16%in 2003 and 4.10% in 2004, as conpared to City
proposed wage i ncreases of 1.5% and 2.35% and Union proposed increases of
3.30% and 2.85% each year. On the basis of |ift, therefore, the general wage
i ncrease conponents of both final offers fell below the intraindustry averages
during the two year termof the renewal agreenment, with the Cty proposed
3.85%in increases 2.48% bel ow, and the Uni on proposed 6.15%in increases
1.11% bel ow the intraindustry average of 7.26%in increases.” In addition to
the disparities between the proposed wage i ncrease percentages of the parties
and the intraindustry average, is the fact that the Union proposed increase
for 2003, with an effective date of Decenber 31 rather than January 1, 2003,
woul d apparently save the City $20,908.08 in 2003."

The wage increase conponent of the City's final offer is fully
consistent with increases granted to its non-represented enpl oyees, and with
those offered in negotiations in its other bargaining units. Arbitral
consi derations of the internal conparison criterion, therefore, at |east
slightly favors selection of the wage conponent of the City's final offer but,
as noted by the Union, no negotiated settlenent has included the wage
conponent of the City's final offer

In applying the above determ nations to the case at hand the undersigned
has determ ned that application of the intraindustry conparison criterion
strongly favors the wage increase conponent of the final offer of the Union
it clearly takes precedence over the internal conparison criterion which
sonewhat favors the wage conponent of the final offer of the City, and it
woul d normal Iy al so take precedence over the Enpl oyer professed inpaired

ability to pay which fell short of an actual inability to pay.

" See the contents of revised Enpl oyer Exhibits 59 & 60-A.

" The ampunt saved was determined fromdata contained in revised
Enpl oyer Exhibits 5 and 7.




The undersigned is, however, faced with nultiple inpasses itens and
nmul tiple considerations in these proceedings, and is linmted to sel ection of
the final offer of either party in its entirety; accordingly, the various
statutory arbitral criteria nust be considered in conjunction with all of the
i npasse itens prior to the final offer selection process.

The Significance of the Conparison Criterion
to the ther Inpasse Itens

In next considering the health insurance costs and coverage comnpari sons
between the City and the external conparables, it is apparent that its net
nonthly health insurance premunms in 2003 were a $11.37 per nonth less for
single, and $71.70 per nonth nore for famly coverage, than the externa
conpar abl es. ”® For 2004, with the inplementation of the agreed upon changes,
its net nonthly prem unms were anticipated to be $33.92 per nonth less for
single, and $21.22 per nonth nore for famly coverage than the conparabl es,
and the 5% enpl oyee contributions would be $8.71 and $18.06 per nonth |ess,
respectively, than the conparables.”

On the above bases, it is clear that the parties' adoption of the basic
BC/ BS PPO plan with a 5% enpl oyee prem um contribution was clearly supported
by conparisons with the primary intraindustry conparables. The parties
di ffer, however, in connection with the funding |level of the agreed upon
Heal t h Rei nbursement Accounts for enployees, with the Cty proposing an annua
HRA rei nbursenent in the anounts of $250 for single plan and $500.00 for
fam |y plan enpl oyees, and the Association proposing such rei nbursement in the
anmounts of $350 for single plan and $1,100 for fanmily plan enployees. Al
sixteen of the participants in the programare fanmly plan enpl oyees, which
nmeans that this conponent of the City's proposal would cost $8,000 per year
and the Union proposal $17,600 per year, a difference of $9,600. The
principal rationale offered by the Union in support of its proposal is that it
i nvol ves not an additional cost to the Enployer but rather a | esser |evel of

heal th i nsurance cost-shifting to enpl oyees than the proposal of the Enployer.

® Citing the contents of Enployer Exhibits 40 and 41.

® Citing the contents of Enployer Exhibits 42-A and 43-A




The average cunul ative 2004 enpl oyer contribution for fanmly plan health
i nsurance premuns is $12,876.74 for the prinmary external conparables. The
2004 costs to the City of Marinette would be $13, 362. 08 under the City's
offer, and $13,962.08 under the Union's final offer.® The City's final offer
woul d thus exceed the conparabl es by $485.34 per year per enployee, and the
Union's final offer would exceed the conparabl es by $1,085.34 per year per
enpl oyee. Arbitral consideration of the intraindustry conparison criterion

thus favors selection of the final offer of the City in this area.

® See the contents of revised Enployer Exhibit #48-A, which data include
the costs of the Enpl oyee HRAs provided for under the two final offers, a
benefit not provided for by any of the primary external comnparables.




In next considering the dental insurance inpasse itemit is noted that
one of the six conparables offers no dental insurance plan, a second offers a
pl an at enpl oyee cost, and the remaining four offer forns of conventiona
dental insurance coverage. The Enployer's final offer contenpl ates
continuation of the prior dental insurance with it paying 100% of the single
coverage and 45% of the fam |y coverage, and the Union's final offer proposes
that the Gty pay 75% of the premiumfor both categories of coverage.® Either
final offer contenplates single and fam |y insurance contributions greater
than the average costs incurred by the primary external conparables, and
arbitral consideration of the intraindustry conparison criterion thus favors
the position of the City rather than the Union on this inpasse item?®

As noted above in connection with the wage rate inpasse item the
undersigned is faced with nultiple inpasses itens, is limted to selection of
the final offer of either party in its entirety, and nust consider all of the
statutory arbitral criteria prior to the final offer selection process.

The Significance of the Overall Conpensation
Criterion in these Proceedings

The overall conpensation presently received by enpl oyees, including
di rect wages conpensation, vacation, holidays and excused tinme, insurance and
pensi ons, nedical and hospitalization benefits, continuity and stability of
enpl oyment and ot her benefits received, are grouped together in Section
111.77(6) (f) of the Wsconsin Statutes, and its significance in these
proceedi ngs was argued by both parties.

As enphasi zed by the undersigned in various prior interest arbitration
proceedi ngs, it must be understood that while this arbitral criterion may be
initially used to justify the establishnent of differential wages or

i ndi vi dual benefits, for exanple, it generally has little to do with the

® See the contents of Enployer Exhibit 54.

® The principal basis advanced for the Union's higher dental insurance
proposal was characterized as its perceived need for a significant quid pro
gquo to offset the negotiated changes in health insurance changes, primarily
t he acceptance of enployee prem um contributions.



application of general wage increases thereafter, which principle is wel
addressed as follows by Bernstein

"...Such 'fringes' as vacations, holidays, and welfare plans may vary
among firnms in the same industry and thereby conplicate the wage
conparison. This question, too, is treated bel ow

* *x * *x %

...In the Reading Street Railway case, for exanple, the conpany
argued strenuously that its fringes were superior to those on conparable
properties and should be credited agai nst wage rates.

Arbitrators have had little difficulty in establishing a rule to
cover this point. They hold that features of the work, though
appropriate for fixing differential between jobs, should not influence a
general wage nmovenent. As a consequence, in across-the-board wage
cases, they have ignored clains that tractor-trailer drivers were
entitled to a prem umfor physical strain; that fringe benefits should
be charged of f agai nst wage rates; that offensive odors in a fish-
reduction plant nerited a differential; that weight should be given the
fact that enployees of a utility, generally speaking, were nore skilled
than workers in the conmunity at large; that nmerit and experience
deserved special recognition; and that regularity of enploynment should
bar an otherwi se justified increase..

The theory behind this rule is that the parties accounted for
these factors in their past collective bargaining over rates.®

The overall |evel of conpensation criterion mght be utilized to justify
a lower than average wage i ncrease where there is an unusual or extraordinary
benefit package which the parties have opted for in Iieu of higher wages, but
a long standing and very good nedical and dental insurance package, for
exanpl e, cannot alone justify |lower than otherw se appropriate wage increases
on an after-the-fact basis. Accordingly, the overall conpensation criterion
cannot be assigned significant weight in the final offer selection process in
t hese proceedi ngs.

The Significance of the Interests and
Welfare of the Public Criterion

® The Arbitration of Wages, pages 65-66 and 90. (Included citation at 6
LA 860)




This factor has frequently been urged by Wsconsin enployers in
connection with clains of financial adversity under two principal sets of
circunstances: first, where the record establishes an absolute inability pay;

and second, where the selection of one of the final offers would clearly
require a significantly disproportional or unreasonable effort on the part of
an enployer. This financial adversity factor has al one been accorded

determ native weight in the final offer selection process, only where the
record establishes an absolute inability to pay, i.e., where an enpl oyer both
| acks sufficient funds and the ability to raise sufficient funds to neet an

otherwi se justified final offer.®

Wi | e the Enpl oyer has urged herein that
its ability to pay is rendered nore difficult by various considerations, it
has not clainmed an absolute inability to pay; accordingly, the undersigned
finds nothing unique to the City of Marinette which would al one justify
providing significantly | ower than market wages or benefits to those in the
bar gai ning unit.

On the above descri bed bases the undersigned has deternined that while
t he econonic considerations advanced by the City in support of its position
nmust be considered in these proceedings, the ability to pay conponent of the
interest and welfare of the public criterion cannot be assigned determ nate

weight in the final offer selection process in these proceedings.

The Significance of the Cost-of-Living Criterion

The relative inportance in interest arbitration of the cost of l|iving
criterion varies with the state of the national and the W sconsin econoni es.
During periods of rapid novenent in prices, cost-of-living considerations may
be one of the nost inportant criteria in interest arbitration, but during
periods of relative price stability, it declines significantly in inportance.

One inportant consideration to keep in mnd in connection with cost-of-1iving
considerations is that only CPlI novenent since the effective date of parties
| ast negotiated agreenent is subject to arbitral consideration, because of the

normal presunption that such settlenent di sposed of all prior wage and

84

Note the earlier discussion of the greater weight normally accorded
the intraindustry conparison criterion in the arbitration of wages, in
situations involving enployer clainms of financial adversity.



benefits factors. The Union's arguments based upon novenent in the CPl dating
back to the mid-1990s are |argely applicable to these proceedings.”

Due to the recent stability in the CPlI, the undersigned has determ ned
that cost-of-living considerations are not entitled to significant weight in

the overall final selection process in these proceedings.

Summary of Prelimnarily Concl usions

As addressed in nore significant detail above, the Arbitrator has
reached the followi ng sunmari zed, principal prelimnary concl usions.

(1) In the case at hand the parties differ on three basic inpasse
items: the size and inplenentation
schedul e for general wage increases
during 2003 and 2004; the |evel of
Enpl oyer funding for single and
fam |y plan participants in
connection wth the agreed upon
creation of health reinbursenent
accounts; and the |level of Enployer
contribution to the nonthly premni uns
for the preexisting dental insurance
program

(2) In arguing their respective positions the parties enphasized a
vari ety of considerations including the
percei ved necessity for a quid pro quo in
t hese proceedi ngs, the conposition of the
primary intraindustry comnparables, and the
application of the remmining statutory
criteria.

(3) Due to the nature and rmutuality of the underlying problem
however, no significant quid pro quo requirenent was created by
the parties' acceptance of the Blue Cross/Blue Shield PPO form of
nmedi cal insurance, acconpani ed by 5% enpl oyee i nsurance prem um
contri butions.

(4) The primary intraindustry conmparables to the City of Marinette,
consist of the cities of Antigo, Kaukauna, Merrill, Rhinel ander
Sturgeon Bay and Two Rivers.

(5) In determ ning the significance of the primary intraindustry and
i nternal conparables to the wage increase conponents of the two
final offers the undersigned finds as foll ows:

(a) That comparisons are normally the nost frequently cited, the
nost inportant, and the nost persuasive of the various
arbitral criteria in the arbitration of wages, that the nost
persuasi ve of these are nornmally intraindustry conpari sons,
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In a related observation, the Union's reference to all eged
deterioration in firefighter wage rates dating back to 1992 is not relevant in
t hese proceedi ngs, because the interest arbitration process is not a vehicle
for revisiting the propriety of such previously negotiated wages, hours and
terms and conditions of enploynent.



their

(6)

(7)

(8)

(9)

and that this criterion normally takes precedence when it
cones into conflict with other arbitral criteria, including
an inpaired ability to pay.

(b) The application of the intraindustry conparison criterion
strongly favors the wage increase conmponent of the fina
of fer of the Union, it clearly takes precedence over the
i nternal comparison criterion which somewhat favors the wage
conponent of the final offer of the City, and it takes
precedence over the Enployer professed inmpaired ability to

pay.

(c) The undersigned is faced with nultiple inpasse itens, is
limted to selection of the final offer of either party in
its entirety, and nust consider all of the statutory
arbitral criteria prior to the final offer selection
process.

In determ ning the significance of the conparison criteria to the
ot her inpasse itens, the undersigned finds as foll ows:

(a) Consi deration of the intraindustry conparison criterion
favors the City proposed annual reinbursenent |evels for
enpl oyee Heal th Rei mbursenent Accounts.

(b) Since both final offers contenplate single and fam |y dental
i nsurance contributions greater than the average costs
incurred by the primary external conparabl es, consideration
of the intraindustry conparison criterion thus favors the
City proposed premiumcontribution |evels for dental
i nsur ance.

(c) As noted above in connection with the wage rate inmpasse
item the undersigned is faced with nultiple inpasse items,
islimted to selection of the final offer of either party
inits entirety, and nust consider all of the statutory
arbitral criteria prior to the final offer selection
process.

The overall conpensation criterion cannot be assigned significant
weight in the final offer selection process in these proceedings.

Wi | e the econom ¢ considerations advanced by the City in support
of its position rmust be considered in these proceedi ngs, the
ability to pay conponent of the interest and welfare of the public
criterion cannot al one be assigned determ nate weight in the fina
of fer selection process in these proceedi ngs.

Due to the recent stability in the Consuner Price |Index, the cost-
of-living criterion cannot be assigned significant weight in the
overall final selection process in these proceedings.

Sel ection of Final Ofer

Arbitrators work as extensions of the collective bargai ning process and

nor mal

goal is to put the parties into the sane position they would have

reached at the bargaining table had they been able to agree upon a ful

settl enent.

In the case at hand, the undersigned finds the follow ng

consi derations to be determ nati ve.



(1)

(2)

(3)

In their final offers the parties disagree on three inpasse itens:
t he percentage based wage increases to be applied in 2003 and

2004;

t he annual |evels of Enployer contribution to enpl oyee HRA

accounts during 2004; and the extent of Enpl oyer contribution
toward enpl oyee dental insurance prem uns during 2004.

(a)

(b)

(c)

(d)

Wth t

As di scussed above, the Union proposed percentage wage

i ncreases for 2003 and 2004 were clearly and persuasively
supported, principally by application of the intraindustry
conparison criterion, normally the nost frequently cited and
persuasi ve of the various arbitral criteria, even when it
cones into conflict with inmpaired ability to pay on the part
of an enployer. This conclusion is justified, even w thout
consi deration of the fact that the Union proposed effective
date of its 2003 wage i ncrease proposal, if inplenented,
woul d save the Enpl oyer an estimated $20, 908.08 during the
first year of the agreenent.

In connection with the annual funding of HRA accounts, the
Uni on's proposal, if inplenented, would cost the Enpl oyer
$9, 600 per year nore than its proposal

The Uni on proposed increase in the Enployer's |evel of
fundi ng of dental insurance prem ums, would cost the

Enpl oyer $6,667.42 per year nore than its own proposal

VWil e the second and third conponents of the Union's fina

of fer are not supported by consideration of the

i ntraindustry or internal conparables, their conbined costs
for 2004, fall below the savings which woul d be generated by
December 31, 2003, effective date of the Union proposed 3.3%
wage increase for 2003.

he above considerations in mnd, it is clear to the

undersi gned that the nost |ogical settlement the parties m ght

have r

eached at the bargaining table, would have been agreenent to

a conventional two year inplenmentation of the Union's wage

i ncrease proposal, acceptance of the Enpl oyer proposed HRA

fundi ng, and rejection of the Union proposed increase in the
Enpl oyer contribution level to dental insurance prem unms. Since
the undersigned is limted to selection of the final offer of

ei t her
est abl

party, in toto, however, no basis exists for arbitra
i shment of such a settlenent.

The role of the arbitrator, within the framework of the two fina
offers, is to cone as close as possible to the settlenment they

nmi ght
(a)

(b)

have reached at the bargaining table.

If these proceedings had involved a multi-year agreenent for
future years, the one year, $20,908.08 saving resulting from
t he Union proposed effective date of its 2003 wage i ncrease
proposal, woul d have been erased in the second year of such
an agreement by virtue of the fact that the increases in

Enpl oyer HRA and dental insurance prem um contributions
woul d be incurred in each year of such an agreenent. The
two year duration of the renewal agreenent under

consi deration in these proceedi ngs, however, ends on
Decenber 31, 2004.

If the Union's final offer is selected in these proceedings,
therefore, the $20,908.08 in savings attributable to the
deferred i npl enentation date of its proposed 2003 wage

i ncrease woul d exceed the conbined, one tine costs of the

i ncreased Enpl oyer HRA and dental insurance contributions,
after which the parties could be returning to the bargaining
table within a matter of days.



(c) If the Enployer's final offer is accepted in these
proceedi ngs, its proposed | evels of HRA and dental insurance
contributions woul d have been retained, and the Union woul d
be saddl ed with begi nning negotiation with wage rates bel ow
the levels clearly justified by the application of the
statutory arbitral criteria for 2003 and 2004. It is one
thing to conclude that reasonable nodification of a mutual
problemin the area of health care insurance need not be
acconpani ed by a significant quid pro quo, but quite another
to determ ne that such health care insurance changes shoul d
be acconpani ed by a |l ower than otherw se justified wage or
sal ary increase

On the basis of a careful consideration of the entire record in these
proceedi ngs, including the above sumari zed considerations, and all of the

statutory criteria contained in Section 111.77(6) of the Wsconsin Statutes,

t he undersi gned has concluded that the final offer of the Association is the
nore appropriate of the two final offers, due to the specific circunstances

descri bed above, and it will be ordered i npl emented by the parties.



AWARD

Based upon a careful consideration of all of the evidence and argunents
and a review of all of the various arbitral criteria provided in Section
111.77(6) of the Wsconsin Statutes, it is the decision of the Inpartial
Arbitrator that:

(1) The final offer of Marinette Firefighters Local 226 is the nore
appropriate of the two final offers before the Arbitrator.

(b) Accordingly, the final offer of Local 226, herein incorporated by
reference into this award, is ordered inplenented by the parti es.

WLLIAMW PETRIE
I mpartial Arbitrator

Decenber 21, 2004






