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On January 29, 1973, the Wisconsin EmploTDent Relations Commission desig- 
nated the undersigned to serve as the Arbitrator to determine matters in dispute 
between the Milwaukee Professional Policemen's Protective Association, herein 
called the Association, and the City of Milwaukee, herein called the City, 
pursuant to Section lll.'70(4)(jm) of the Wisconsin Statutes. On February 15, 1973 
the Arbitrator met with representatives of the Association and the City to define 
the issues in dispute, to make arrangements for and to discuss the procedures 
to be followed in the hearing. The formal hearing began on March 1, 1973 and 
was conducted for 32 days between that date and May 17, 1973. A record of 7,192 
pages was developed in the hearing. The Association submitted 66 exhibits and 
the City submitted 2.7 exhibits. Many of the exhibits were lengthy documents or 
reports that set out the history of the collective bargaining relationship 
between the Association and the City or detailed compilations of data dealing 
with salaries, fringe benefits, and operating practices, statistics on crime, 
per capita police coverage and expenditure that prevailed in police departments 
in the larger metropolitan areas of the United States, in the larger cities 
of Wisconsin and the suburban communities adjoining Milwaukee. Data about wages, 
fringe benefits and operating practices were presented for other employees of 
the City of Milwaukee and for employees in manufacturing and construction in the 
private sector of the economy for Milwaukee and the adjoining area. The City 
also presented extensive data about changing patterns in employment, housing, and 
household composition and incomes for Milwaukee and detailed analyses of existing 
City revenues and revenue sources, the tax burdens on Milwaukee residents and 
property owners and the numerous and varied budgetary constraints under which 
the City is currently operating. 

On June 11, 19'73 the parties filed post-hearing briefs summarizing their 
positions about the issues in controversy. The Association brief was 191 pages 



and the City brief was 207 pages. On June lo, 1973 the parties presented oral 
argument before the Arbitrator in lieu of filing reply briefs and s&so 
responded to certain specific questions which the Arbitrator had directed to 
them. The transcript of the oral argument was received by the Arbitrator on 
July 2. 

Historical Background 

Although it is not essential for the resolution of the issues involved in 
the current dispute, the Arbitrator is persuaded that a brief description of the 
setting and a hurried sketch of the historical development of the r;'elationship 
between the City and the Association are desirable for a full understanding of 
the issues in dispute, and more particularly, the attitudes and approaches of 
the parties to those issues. 

For many years prior to 1961, informal consultative relationships about 
employment conditions existed between the City and groups of its employees. 
However, after 1961 when Section lll.70 of the Wisconsin Statutesl~established 
administrative machinery to implement collective bargaining between municipal 
employers and their employees under certain prescribed conditions, ,these were 
transformed into more formalized collective bargaining relationship,s. This same 
pattern of developm:nt occurred in the relationship between the City and the 
Association repres=ating the police officers even though the latter group, until 
recent years, had more limited rights under Section lll.70. 

In 1963 an impasse developed between the City and the Association over 
salaries and working conditions. That impasse was consolidated with several 
others between the City and different groups of City employees for factfinding 
and recommendations. Hearings on these disputes before a Panel of Factfinders 
extended over a period of almost a year and resulted in breaking out police 
salaries from the overall City job classification system and adjustments in the 
police salary schedule for 1964 and 1965. 

In 1966 the City and the Association again reached an impasse'in their 
discussions and the Wisccnsin Employment Relations Board appoinbed8ia factfinder 
to make findings of fact ani. recommendations for the resolution of'the impasse. 
Extensive hearings were held at various times from October 1966 until May 1957. 
In June 195'1 the factfinder made recozmmndations on the issues in dispute and 
for the salaries that should prevail through 1967 and 1968. These;included a 
recommendation for an educational incentive program. These recommendations 
served as the basis for further discussions between the City and the Association 
which finally resulted in an agreement in early July 1967 which was to cover 
the employment relationship for the period January 1, 1967 through~~December 3, 
1968. Substantial salary and benefit changes as well as amendments in working 
conditions were made in this agreement. 
incentive program was adopted. 

In particular, an educational 

In early 1969 the City and the Association reached an agreement in direct 
negotiations over the terms of employment that were to prevail during calendar 

1. Section 111.70 was originally adopted in 1959 but at that time was limited 
to a declaration of public policy granting municipal employees the right to 
organize and bargain collectively. 
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years 1969 and 1970. This aSreement provided for salary adjustments for both 
years, for amendments in the ot!ler employment conditions, and for major improve- 
ments in the retirement program including a provision whereby the City agreed 
to pay 6 of the 7% employee contribution to the Employees Retirement System.2 
However, one issue in those negotiations+the structure and operation of the 
grievance procedure--was left open for further discussion during the contract 
period. Discussions over this issue were not successful and ended with the 
submission of that question to a factfinder in late 1969. The factfinding 
procedure on this question extended over a period of many months, primarily 
because the parties tried again to work out a satisfactory solution themselves. 
A major problem in those discussions concerned the role of the Chief of Police 
in the grievance procedure. In July 1970 the factfinder issued his recommen- 
dations. These served as a basis for further direct discussions between the 
parties which finally produced an agreement. 

The negotiations which ultimately produced the agreement for the period from 
January 1, 1971 through November 3, 1972 were long, complex, and, at times, 
stormy. They began in February 1970. They continued throughout the year, 
increased in frequency and intensity as the agreement expiration date approached 
and culminated in what has been described as a "blue flu," for a period of four 
or five days in early January 1972. The "blue flu" terminated as a result of 
court proceedings, a?d thereafter negotiations continued. Ro agreement was 
reached in these negotiations, so in ?.~ay 1972, the City petitioned the Wisconsin 
Employment Relations Commission to appoint a factfinder to make recommendations 
to resolve the dispute. A factfinder was appointed and conducted eldensive 
hearings during the months of June and July 1972. On November 4, 1972 the 
Factfinder issued his recommendations. Thereafter the City and the Association 
again carried on negotiations based on the Factfinder's recommendations. These 
negotiations ultimately resulted in an agreement in the chambers of Judge Ernest 
Watts who became involved in the negotiations because of the earlier court 
proceedings following the "blue flu" episode. The agreement was reduced to 
memorandum form and signed on December 22, 1971. The economic terms of this 
agreement required the approval of the Pay Board. As a result, from 
December 1971 through June 1972, City and Association representatives in 
various ways appealed to the Pay Board to act upon their agreement. On 
March 31, 1972 the Pay Ro-r D d approved the economic proposals that were to be 
effective for 1971, and in June 1972 reduced the agreed-upon salary provisions 
for 1972 by .7$ and as so rciluced approved the economic terms for 1972. There- 
after the City and the Association executed a formal collective bargaining 
agreement that embraced all of the understandings previously reached except as 
they were amended by the Pay Board. 

One important and difficult issue in the 1971-72 negotiations concerned 
a procedure for negotiating and administering rules affecting wages, hours, and 
working conditions that fell within the scope of the Chief of Police's authority 
to promulgate rules and regulations applicable to the operation of the Police 
Department under the provisions of Chapter 586, Session Laws of 19ll of the 
Wisconsin Statutes. In the 1971-72 Agreement, the parties negotiated a 

2. A few active police officers are covered by the Patrolmen's Annuity and 
Benefit Pund. The employee contribution to that Fund is 4 7185 of salary. 
Apparently the City agreed to pay this employee contribution to that fund. 
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procedure to deal with ouch :ulcr. This ~xm?dure provided for either the 
Chief of Police or the Association to propose rule changes, for discussion of 
the proposed changes, and for a grievance procedure to handle grievances over 
rules and regulations that affect wages, hours, and working conditions but with 
the express provision that the Chief of Police's decision on all such matters 
was to be final. 

Negotiations Background to the Present Dispute 

On August 9, 1972 the Association formally submitted its proposals for the 
1973 Agreement to the City. These proposals included 30 major items many of 
which contained numerous subitems. For example, the Pension and Disability item 
alone contained some 30 subitems. These proposals were discussed very generally 
for approximately two hours in a formal meeting on August 29, 1972.; 

On October 13, 1972 8 second meeting w8S held. In this meeting the City 
presented its proposals for the 1973 Agreement. These were 14 in number and 
also were very general in character. These proposals and a few of ;,the Associ- 
ation items were briefly discussed in the meeting which lasted for approximately 
3 hours. 

On October 25, 1373 the Association sent the City a 65-page document in 
which it presented in specific language the general demands it hadlpreviously 
made. On October 3l, 1973 the parties met to discuss the proposals already 
advanced. 
advance. 

The Association inquired whether the City had a formal proposal to 
The City representatives indicated they had none, but they did 

present the 1971-72 Agreement with hand-written amendments that reflected the 
changes the City was then proposing. The parties discussed various aspects of 
their proposals during the meeting which lasted for approximately 8 hours 
including a luncheon break and several short recesses for caucuses; 

II 
The parties met again at about 1:00 P.M. on November 3, 1973.:! Commissioner 

Zel Rice of the Wisconsin Employment Relations Commission was present as a 
mediator during the discussions. However, no progress was made inthe negoti- 
ations, and at the end of the afternoon, the Association representatives stated 
that they believed nn impasse had been reached in negotiations and,;that the 
Association would petition the Commission to initiate final and binding 
arbitration of the issues in dispute. 

On November 6, 1972 the Association filed a petition with the,:Commission 
for that purpose. Thereafter the Commission submitted a panel of 8rbitr8tOrS to 
the parties and in due course the undersigned was formally selected to serve as 
the Arbitrator. 

Without in any way attempting to find fault with either or both parties, 
the Arbitrator believes several observations can be made about the,,historical 
relationship and that they may shed light on the issues that me in dispute in 
the current controversy and on the parties' approaches to each other in dealing 
with them. These are 

(1) The parties have not been able to develop a negotiating relationship whereby 
they jointly attack mutual problems and resolve them on the basis of a 
collective search for solutions that reflect their own experiences and con- 
terns. Instead they have made very intensive use of third-party neutrals 
and administrative bodies to propose solutions for them. 



(2) Running through these ncgotietions, ad particularly those in more recent 
years, is the problem of coordinating responsibility for the negotiation 
and administration of the agreements on wages, hours, and working conditions 
es between the Common Council, the Chief of Police, and to a much lesser 
degree, the Board of Fire end Police Commissioners. Although the evidence 
is not conclusive on the point, there is et least a strong suggestion that 
this division of responsibility and uncertainty about authority to act, 
may have been a contributing factor to the parties' inability to work out 
solutions to problems in direct negotiations. 

(3) Despite the very long and trying negotiations that finally culminated in 
the 1971-72 Agreement, the parties spent virtually no time in direct 
negotiations on the issues in dispute in the present case, but once again, 
left them for resolution by a third party. 

The Institutional Setting 

The most difficult problem in this proceeding has been to identify the 
"municipal employer" as that term is used in Section lll.70 of the Wisconsin 
Statutes end more particularly as it is applicable to the compulsory arbitration 
proceedings provided for in Section lll.'j'0(4)(jm) of the Statutes, and to fix 
employer responsibility for carrying out the statutorily mandated collective 
bargaining negotiations over wages, hours, end conditions of employment between 
the "municipal employer" and the Association, the chosen representative of 
certain employees of the Police Department. 

There are three municipal entities who have statutory responsibility for 
matters that fall within "wages, hours, end conditions of employment." The 
predominant entity is the Common Council of the City which has authority and 
responsibility for broadly defining the scope of the Police Department's 
activities and to provide the funds to undertake them, Because so many of the 
bargainable matters are either directly or indirectly economic in nature, and 
therefore readily within the Common Council's responsibility, negotiations have 
primarily involved the Labor Negotiator, the functionsl representative of the 
Common Council, and the Association. However, by careful statutory design set 
out in Chapter 586 of the Laws of lvll, two other municipal entities--the Chief 
of Police and the Board of Fire and Police Commissioners--also have defined 
responsibilities that embrace matters, primarily those that are more commonly 
referred to as working conditions, that come within statutorily defined "wages, 
hours, and conditions of employment." These are particularly critical in so 
far es they touch on the Chief of Police's broad authority to promulgate rules 
and regulations for the direction of police personnel and for the on-going, 
day-to-day administration of the Police Department in order to attain the 
prescribed statutory end--police administration free from political influence 
and outside intervention. This authority is understandably defined in general 
terms so that the Chief of Police can readily respond to changing conditions and 
circumstances. Yet that same generality creates uncertainty about the breadth 
of his authority and is a potential source of difficulty and tension in so far 
es negotiations over "conditions of employment" are concerned. In the case of 
the Board of Fire and Police Commissioners, the statutory responsibilities are 
much more narrowly and precisely defined and there is therefore less uncertainty 
about the matters which are subject to its authority end the degree to which 
they are "working conditions" subject to collective bargaining negotiations. 



us the hearing progressed and testimony and documentary evid+ce about the 
issues in dispute and their historical background built up, the Arbitrator 
became increasingly aware of the very complex relationship that exists between 
the three municipsl entities and their apparent inability to work out a functional 
procedural relationship that affords the eligible employees of the Police 
Department their full statutory rights to collective bargaining and also 
preserves for the respective municipal entities the special responsibilities 
defined for them under the law. The history of the relationship between the 
Association and the City disclosed instances of tension and conflict about the 
authority and responsibility of the different municipal entities which suggested 
that instead of taking steps to establish procedures whereby the municipal 
entities could develop a coordinated response to the Association through the 
Labor Negotiator of the Common Council and utilize his skill and experience in 
collective bargaining negotiations, there was a disposition to shift the respon- 
sibility for a response from one of the entities to another. This condition has 
given rise to litigation and possibly has been a factor in the extensive utili- 
zation of third party neutrals to resolve impasses in negotiations instead of 
solving them through face-to-face collective bargaining. That same condition 
runs through some of the major procedural and substantive issues that are 
involved in this dispute. 

Even though he is aware of the legal complexities involved and the strong 
desire of the different municipal entities to maintain their unrestrained 
authority in order to fulfill their statutory responsibilities to~;the public, 
the Arbitrator is convinced that if the public policy of Section Ill.70 of the 
Wisconsin Statutes is to be realized, steps must be taken to encourage these 
entities to coordinate those responsibilities and to present their response to 
the eligible police employees involved through one public employer spokesman. 
Obviously that spokesman cannot respond to issues without obtaining instructions 
and guidance from the different entities in prior conferences andl,discussions 
and without the advice and counsel of one of their representatives in the 
negotiations themselves. Yet such a coordinated response will more likely 
produce a result that will meet the goals of these different entities because 
it will represent a coordinated rather than a differentiated strategy. 
Hopefully, the Arbitrator's findings and determinations on some of the specific 
issues in controversy and particularly his determination about the dispute over 
the grievance procedure and the day-to-day administration of the Rules and 
Regulations of the Police Department which are under the control of the Chief 
of Police, will be steps in that direction. 

The Question of Impasse 

At the outset of the formal hearings and again in its post-hearing brief, 
the City contended that no impasse within the meaning of Section Ill.70 had been 
reached in the negotiations between the City and the Association./ It asserted 
that the document signed by the Labor Negotiator of the Common Council and the 
representative of the Association which the Association attached to its petition 
to WERC to initiate final and binding arbitration was in fact only a press 
release setting forth what the Association intended to do and was not a stipu- 
lation of fact that was to serve as a jurisdictional basis for WRRC action. 
More particularly, the City argued that even if that document were considered to 
be a recognition of the existence of an impasse in the negotiations between the 
Common Council and the Association, it clearly did not apply to the negotiations 
over the Association demands that fell within the statutory responsibilities of 
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the Chief of Police and of the Board of Fire and Police Commissioners. Therefore, 
it argued, the Arbitrator does not have jurisdiction to make determinations at 
least with respect to these latter demands. 

The Arbitrator simply notes that WRRC has responsibility for administering 
the provisions of Section Ill.70 and that in its order appointing him to serve, 
WERC found that an impasse had been reached. However, he notes further that 
the representatives of the Common Council clearly were not surprised that an 
impasse had been declared and had developed a detailed and full response to the 
Association's demands. Finally, he notes that throughout the hearing repre- 
sentatives of the Chief of Police were in attendance and that Inspector Ziarnek, 
a highly knowledgeable and informed supervisory official of the Police Depart- 
ment, testified in great detail about the Department's position on the Association 
demands that related to the Department's Rules and Regulations. It is thus 
clear that, whatever the state of the negotiations as to matters falling within 
the statutory authority of the Chief of Police may have been at the outset of 
the hearing, his representatives heard the Association's position about them 
developed in 5%ll at the hearing and had ample time to, and in fact did, prepare 
responses and alternative positions to them. Similarly, even though no 
specifically identified representatives of the Board of Fire and Police 
Commissioners were in attendance throughout the hearing, it is clear that Counsel 
kept representatives of the Board informed about the Association's demands that 
affected their statutory responsibilities, and later the Vice Chairman and the 
Executive Secretary of the Board testified at some length about those demands 
and fully developed the Board's position with respect to them. Consequently, 
neither the Chief of Police nor the Board was caught by surprise as far as the 
Association's demands are concerned or denied the opportunity to prepare a full 
response to them. 

The Issues in Controversy 

(A) General Approach 

When the Arbitrator met with the parties on February 15, 1973 he was 
informed that there were about 150 items in dispute. It seemed obvious to him 
that some were minute and not of major significance whereas others were large 
in scope and consequences. At that time he urged the parties to try to reduce 
the issues and to sort those that remained into some related groups, The parties 
had a meeting between that date and the day on which the formal hearing began. 
Unfortunately they were not successful in coming to any agreement on items to be 
dropped or on groupings for those that remained. However, at the outset of 
the hearing the Association on its own reduced its demands to hh, some of which 
had multiple parts, and generally differentiated these as economic and non- 
economic demands, but deliberately made no differentiation between them with 
respect to the City entity that had statutory responsibility for them. It 
prepared its post-hearing brief on the same basis. The City responded to these 

,demands in a different way and differentiated them in terms of the items that it 
felt came within the statutory responsibility of the different public employer 
entities--the Chief of Police, the Board of Fire and Police Commissioners, and 
the Common Council, and in turn grouped the last of these into four categories 
of benefits and a category of issues relating to the contract. Thus, although 
the approach is somewhat different, at least with respect to the matters which 
the City contends are within the authority of the Common Council, the Association 
and City approaches are not too different. The Arbitrator will generally follow 
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this approach but he will not differentiate the statutory entitles as decisively 
as the City did. 

(B) The Statutory Standards to be Applied 

Subsections 4, 5, end 6 of Section lJ.l.70(4)(jm) of the Wisconsin Statutes 
set out the matters that are subject to the Arbitrator's jurisdiction and the 
standards that the Arbitrator is to apply to issues that come before him. 
Although no ext-nded reference to these standards was specifically(;made by the 
parties in the presentation of their cases, the Arbitrator believes it is useful 
to set out those provisions here. 

4. In determining those terms of the agreement on which:there is no 
mutual agreement and on which the parties heve negotiated to impaSSe, as 
determined by the commission, the arbitrator, without restriction because 
of enumeration, shall have the power to: 

a. Set all items of compensation, including base wages,'longevity 
pay, health, accident end disability insurance programs, pension programs, 
including amount of pension, relative contributions, end aI2 eligibility 
conditions, the terms and conditions of overtime compensation:, vacation 
pay, and vacation eligibility, sickness pay amounts, and sickness pay 
eligibility, life insurance, uniform allowances and any other similar item 
of compensation. 

b. Determine regular hours of work, what activities sh+ll constitute 
overtime work and aU sttindards and criteria for the assignment and 
scheduling of work. 

c. Determine a seniority system, and how seniority shail affect 
wages, hours and working conditions. 

a. Determine a promotional program. 

e. Determine criteria for merit increases in compensation and the 
procedures for applying such criteria. 

f. Determine all. work rules affecting the members of the police 
department, except those work rules created by law. 

P. Establish any educational program for the members of the police 
department deemed appropriate, together with a mechanism for financing 
the program. 

h. Establish a system for resolving ell. disputes under the ttgreement, 
including final and binding 3rd party arbitration. 

i. Determine the duration of the agreement and the members of the 
department to which it shall apply. 

5. In determining the proper compensation to be received by members 
of the department under subd. 4, the arbitrator sha.Ll utiliee: 
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a. The most recently published U.S. bureau of labor statistics 
"Standards of Living Dudgets for Urban Families, Moderate and Higher Level," 
as a guideline to determine the compensation necessary for members to enjoy 
a standard of living commensurate with their needs, abilities and responsi- 
bilities; and 

b. Increases in the cost of living as measured by the average annual 
increases In the U.S. bureau of labor statistics "Consumer Price Index" 
since the last adjustment in compensation for those members. 

6. In determining all noncompensatory working conditions and relation- 
ships under subd. 4, including methods for resolving disputes under the 
labor agreement, the arbitrator shell consider the patterns of employe- 
employer relationships generally prevailing between technical and profession- 
al employes and their employers in both the private and public sectors of 
the economy where those relationships have been established by a labor 
agreement between the representative of those emplcyes and their employer. 

7. AX subjects described in subd. 4 shall be negotiable between the 
representative of the members of the police department and the city. 

(C) The Parties' Approach to the Items in Dispute 

Both the Association and the City developed questionnaires to determine 
what conditions and practices prevailed in the police departments of other 
large metropolitan areas with respect to the issues that are in dispute here. 
The Association sent its questionnaire to 24 large cities in the United States 
and Canada. The largest cities in the country were included among,the 
Association's sample but some relatively smaller ones (Las Vegas and Windsor, 
Ontario) were also included. The City sent its questionnaire to the 27 cities 
in the United States with populations between 400,000 and l,OOU,OOO. Both 
also sent questionnaires to and gathered information about communities 
surrounding Milwaukee, and the City developed some data about practices and 
conditions that prevailed in larger cities in Wisconsin. In addition the 
Association introduced and made reference to surveys about police employment 
practices made by the Police Departments of Philadelphia and Kansas City, and 
the City made reference to the data in the Kansas City survey. Finally, the 
Association called witnesses from New York, Chicago, Detroit, and Minneapolis 
who testified about specific benefits, practices, and conditions that prevailed 
in the police departments of those cities. 

These data were used primarily in relation to the parties' positions about 
salaries and economic benefits and will be discussed in greater detail in the 
section of this Opinion which deals with those issues. Note is made of these 
data here because occasional references were made by the parties to comparable 
practices in their discussions of some of the non-economic issues which will 
be considered next. 
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The Ron-Economic Issues 

Introduction 

There is an element of artificiality in attempting to divide ;,issues into 
economic and non-economic categories since all issues, in varying degrees, raise 
questions about direct and indirect economic costs as well as questions about 
rights, principles, administrative responsibility, and efficiency and fairness. 
However, such a division tends to direct attention to the degree 40 which the 
economic or the rights and administrative aspect of the issue is at the core 
of the dispute and helps to develop tests and standards that can be applied in 
resolving them. Thus in approaching the so-called non-economic igSUeS, more 
emphasis is customarily placed on the effect the selected resolution will have 
on the rights and administrative discretion and efficiency of the:employees 
and the managers in the particular organization in which the issue prevails 
than on how those issues are resolved in comparable organizationselsewhere. 
Consequently, although not totally ignored, there is little emphasis on 
comparability in dealing with many non-economic issues. 

Against this background we will examine the so-c&Led non-economic iSSUeS 
which we have further divided into what the Arbitrator will call "institutional 
relationships" and "general working conditions." I 

Institutional Relationships 

(1) 

The Association requested that the classifications of Detective Lieutenant 
and Police Aides be included in the bargaining Unit; the City opposed this 
request, and, in turn, asked that the classifications of Police Sergeant, 
Police Sergeant Garage, Administrative Police Sergeant, Police Identification 
Supervisor, Chief Document Examiner, Custodian of Police and Property Stores 
and Radio Mechanic Foreman, which are currently in the bargaining unit,be 
excluded from the bargaining Unit. 

In support of its proposal, the Association argued that the Detective 
Lieutenant position was created by the Board of Fire and Police &missioners 
without negotiation with the Association and that thereafter some~:Sl persons 
previously classified as Detective Sergeants, who had been included In the 
bargaining Unit, were promoted to the Detective Lieutenant classification and 
were thereby removed from the bargaining unit. 
should be returned to the bargaining unit. 

It argues that these persons 
The Association also argued that 

Police Aides are, in fact, trainee police patrolmen who have a clear and 
readily identifiable community of interest with those police officers who are 
in the bargaining Unit and therefore should be included in the bargaining Unit. 
The City disputed the Association's arguments about both these classifications. 
It contended that the reclassification of the Detective Sergeants,resulted from 
a petition filed by a large number of the Detective Sergeants with the Board of 
Fire and Police Commissioners and was made only after a careful investigation 
of their duties and a public hearing on the question of their reclassification. 
That investigatory process established that the duties of the Detective 
Sergeants were comparable withthose of thePolice Lieutenants and therefore they 
were reclassified, and since they had clear supervisory responsibilities they 
were properly excluded from the bargaining Unit. W ith respect to the Police 
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Aides, the City argues that the duties and responsibilities of the Police Aides 
are significantly different from those of police officers, that they are in a 
probationary period during their entire service as Police Aides, that they have 
no police powers, and that the training program is administered by the Board of 
Fire and Police Commissioners and is, in part, funded by LEAA federal funds. 
Consequently they do not have a community of interest with the police officers 
in the bargaining unit and should not be included in the unit. Finally, the City 
argues that the testimony of Inspector Ziarnek conclusively established that 
the Police Sergeants and the officers in the other classifications it now wishes 
to exclude from the bargaining unit, have supervisory authority in relation to 
officers in the bargaining unit and should be excluded from the unit to strengthen 
the management authority in the Police Department and also to avoid any possible 
charge that the City is engaging in a practice prohibited under Section Ill.70 
of the Wisconsin Statutes. 

The Arbitrator is aware that the 1971-72 Agreement contained a provision 
that the parties would jointly petition WERC within 60 days after the execution 
of that Agreement for a determination of the question of the bargaining unit 
status of the Detective Lieutenants, but that was not done. Apparently one 
reason a petition was not filed is that a group of Police Department SuperviSorY 
employees filed-a petition for representation with WKRC and requested that 
Detective Lieutenants be included in the unit for which they petitioned. Testi- 
mony of a City representative indicated that the status of some of the classi- 
fications the City seeks to exclude from the unit also was raised in that 
petition, 

It is very clear to the Arbitrator that the contentions with respect to the 
composition of the bargaining unit raise questions of fact and law that can and 
should be resolved only by WSPC which has both the responsibility and expertise 
to decide them. Each of the parties can have its contentions heard and deter- 
mined by filing an appropriate petition with WERC. That being the case, the 
Arbitrator will'not make any determination about the couposition of the bargaining 
unit. 

Even though the Arbitrator has determined that the question of the compo- 
sition of the bargaining unit should be resolved by WEIK!, he has directed 
attention to the history of this question in order to make some determination 
about the conditions that should prevail for t'ne contested classifications during 
the period in which that matter is being considered by WERC. He does so 
particularly because the evidence adduced at the hearing did not clearly 
establish that the classifications should be included or excluded from coverage 
under the Agreement pending a WERC determination. 

Award 

The composition of the bargaining unit shall remain as it was in the 191-72 
Agreement and the benefits and rights accorded to those included in that 
unit shall continue pending a determination of the appropriate bargaining 
unit by WEFK! on a petition filed by either or both parties, or as a result 
of the petition previously filed by the Police Supervisors Organization. 3 

3. After this section of the Opinion was drafted, the Arbitrator received from 
WERC! a copy of its Decision and Direction of Election in the Police Supervisors 
Organization case (CXI-No. 15168 ME 737). He decided to leave his Opinion intact 
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12) The Liaison Po?!tions -.-- 

Under the provisions of the 1971-72 Agreement, two Association.bargaining 
unit members were relieved from police officer duties on a half-time basis to 
serve in liaison capacity between the Association and the City and for the 
purpose of maintaining harmonious relations between the employees, the Associ- 
ation, the Department,and the City in the administration of tie co&active bar- 
gaining agreement. The Association seeks to increase the number of liaison 
positions to forr on a full-time bas t 8 and to have the City pay the' full cost 
of the maintenance of the positions. The City seeks to have them eliminated in 
their entirety. 

The present Association liaison officers testified at some length about the 
very heavy demands made upon them in carrying out their Association' responsibili- 
ties and convincingly demonstrated that they spent many hours more 'in this work 
than those for which they were relieved. However, their testimony $learly 
established that many of their activities were not directly related to the 
administration of the collective bargaining agreement or in dealing with the 
day-to-day administrative problems that are rooted in the collective bargaining 
relationship. 

The City noted that although the liaison officers are relieved from police 
Department assignments, they'are attached to the Labor Negotiator's office, are 
paid from funds appropriated to that office, and presumably are under the super- 
vision of the Labor Negotiator. It then argues that this set of relationships 
is unsound and possibly unlawful, because it places the Associstion representa- 
tives under City Management supervision. It argues further that the activities 
of the liaison officers have gone far beyond those &signed to administer the 
collective bargaining relationship and that, in effect, the City is subsidizing 
the Association's activities and thereby possibly providing unlawful financial 
support to the Association. FinaUy, the City argued that the City survey of 
prevailing practices in other cities shows that these positions exist in very 
few cities. 

The testimony about the specific activities of the liaison officers and 
that adduced during the course of the entire hearing convincingly demonstrated 
that the Association is an extremely active organization that vigorously pursues 
its members' interests in many arenas of action beyond their direct employment 
relationship in the Police Department. These are commendable activities that 

because the question of the police Aides is still not joined, the ,qUeStiOn Of 
the continuing inclusion of the police Identification Supervisor, the Custodian 
of police and property Stores and the Radio Mechanic Foreman in the present unit 
is apparently not 3;et answered, and the Chief Document Examiner has not been 
excluded from the present bargaining unit. Moreover, the Arbitrator believes 
that his Award will cover the rights of the contested employees, who were found 
to be supervisory employees, for the period between the expiration of the 
191-72 Agreement and the date of the WERC decision. 

4. The Association discussed this issue under the heading of economic issues. 
The Arbitrator believes the issue is more one of principle than CdEt and there- 
fore is considering it under the heading of non-economic issues. 
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warrant the members' support. They are, however, not directly related to 
activities that deal with the day-to-day relationships between the City and the 
Association and these, in the Arbitrator's view, should be financed and supported 
by the Association membership alone. 

The Arbitrator firmly believes that the quality of a collective bargaining 
relationship is largely determined by the promptness and the spirit in which 
day-to-day difficulties and problems are resolved. Therefore,'the City has a 
bona fide interest in fostering arrangements that will make the relationship 
effective and harmonious and may reap 8 benefit from support for such a relation- 
ship that is well Worth the expenditure of City funds. However, the City also 
has a proper concern that such expenditures are made only for activities that 
may be of benefit to it and for that reason expressed concern about how the 
liaison officers spent their time. The latter obviously cannot so compartmen- 
talize their activities so that they can respond only to bargaining relationship 
issues at certain hours and to inquiries or concerns about other Association 
activities at other hours. Such an arrangement would not even be in the City's 
interest in so far as responses to collective bergaining relationships are 
concerned. None the less, it is clearly possible for the liaison officers to 
devote an amount of time to the collective bargaining relationship equal to that 
for which the City compensates them and to conduct the other Association activi- 
ties in such a way that they will not be construed as City-supported activities. 
Although the question of what constitutes financial support to an employee orgmi- 
zation has not been precisely legally answered, the general rule is that support 
given to establish cooperative relationships is not looked upon as unlawfU. 
The Arbitrator is persuaded that the liaison arrangement which currently exists 
can achieve its purpose and not be declared unlawful. if the guides set out 
above are followed. Therefore he believes that the liaison officers shell be 
continued. However, the Association made no persuasive case for an increase in 
the number of such officers to handle the d8y-to-day collective bargaining rela- 
tionship. 

Award 

The liaison officer arrangements which prevailed in the 1971-72 Agreement 
shall be continued. 

13) Time Off for Association Officers 

The Association proposed that its Executive Board members be granted one 
day off each week with pay, to transact Association business. It also pro- 
posed that they be permitted to arrange their off days and vacation schedules 
so that they could attend conventions and meetings of the national police 
organization with which they 8re affiliated. The City opposed both of these 
proposals. 

The Arbitrator has already noted and commented on the Liaison officer 
relationship provided for in the agreement. He slso notes that provision is 
made for some released time for Association representatives for negotiations 
over the terms of new agreements and for representation of employees during the 
processing of grievances. The Association advanced no facts or persuasive 
arguments to demonstrate that these existing arrangements were not adequate to 
carry out those administrative matters for which the parties have joint respon- 
sibility and concern and which could therefore be paid for by the City, in 
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contrast to matters that are primarily of concern to the Association itself and 
for which the members alone should be held financieJly responsible. Similarly, 
no persuasive evidence was submitted to demonstrate that the Executive Board 
members had not been able to arrange their schedules either in advance, by trade, 
or by administrative action, to permit them to attend to Association business. 
Although no specific evidence was developed on the matter, the discussion about 
it clearly suggested that substantial flexibility in scheduling already prevailed 
to accommodate the needs of the Association representatives. ~ 

Award 

The Association request that it6 Executive Board members be released one 
day a week with pay and that they also be permitted to arrange their off 
days and vacations so that they can attend conventions and meetings of the 
international organization with which the Association is affiliated, is 
denied. 

(4) The Size of the Association Negotiating Team 

In its October 31, 1972 proposals, the City proposed that the section in 
the Agreement dealing with the Association Negotiating Committee be amended to 
provide that no more than 3 Association representatives shall serve on the 
Association Negotiating Committee. The Association did not accept the City's 
proposal. 

It is not clear exactly where that proposal stood at the conclusion of the 
hearing. Early in the hearing, City representatives testified that a reduction 
in the size of the Association Negotiating Committee would facilitate negoti- 
ations and might avoid the long stages of impasse that have been 1,characteristic 
of this relationship. However, before the hearing ended, the City and the 
Association stipulated to language on this issue that is identical to that 
which prevailed in the 1971-72 Agreement, '. , . one or more representatives from 
the Association shall be paid regular base salary up to a combined maximum of 
17 man-hours for time spent annually in negotiations. . . ." Inits post- 
hearing brief the City again referred to its request for a limit&ion on the 
size of the Negotiation Conm5ttee and referred to the stipulated/language in a 
way which suggested that the size of the Negotiating Committee was still in 
dispute. That position could be argued in the light of the stipulated 
language which simply provided for a limited payment to !'one or more representa- 
tives" but does not fix the number on the Committee or the number to be paid. 

No evidence was introduced that buttressed the City's contention that a 
reduction in the size of the Negotiating Committee would facilitate negotiations. 
Moreover, even if there had been such evidence, it could not be controlling in 
deciding the issue, since it is well-established, both in law and in practice, 
that the size and composition of its negotiation team, except for unusual and 
compelling circumstances, must be left to each party. Since no such compelling 
circumstances were demonstrated, the City's proposal to limit the size of the 
Association's Negotiating Committee must be denied. 

The City's request to limit the Association Negotiating Committee to 3 
representatives is denied. 
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15) The Grievance Procedure -- 
(a) Introduction 

The Arbitrator notes at the outset of the discussion of this complex issue 
that Section 111.70(h)(jm)hh of the Wisconsin Statutes expressly provides that 
the Arbitrator shall have the power to "Establish a system for resolving all 
disputes under the agreement, including final and binding 3rd party arbitration," 
but he also notes that, without question, the single most difficult and most 
troubling issue in this entire controversy is establishing such a system for 
resolving disputes that is, on the one hand understandable and workable, and on 
the other hand, can deal effectively and properly in an integrated fashion with 
the different City entities that have specific statutory responsibilities for 
different aspects of "wages, hours, and conditions of employment" within the 
meaning of Section Ill.70 of the Wisconsin Statutes. 

Ib) Background 

There are presently two separate grievance systems functioning in the Police 
Department. One is designed to deal with differences that arise under the 
collective bargaining agreement that was negotiated within the scope of the 
authority of the Ccmmon Council; the second is designed to deal with differences 
over the propriety of the application of those rules and regulations of the 
Department which affect the wages, hours, and working conditions of the 
Department personnel who fall within the Association's bargaining unit. The 
latter procedure is specified by Department Rule 29, Section 97 and was promul- 
gated by the Chief of Police on February 21, 1972 in accordance with the over&L 
settlement of the protracted negotiations and litigation that finally culminated 
in the 1971-72 Agreeuent. 

The two procedures are identical in form through the first four steps which 
are essentially appellate procedures to higher levels of management within the 
Police Department and culminate with the Chief of Police. At this point there 
is a difference in the two procedures. In the case of differences over the 
application of Department Rules, if the difference has not been satisfactorily 
resolved there is no further appeal and the decision of the Chief of Police is 
final; however, in the case of differences over the interpretation and applica- 
tion of the collective bargaining agreement, unresolved differences may be sub- 
mitted to final and binding arbitration before a third party neutral. 

In addition to these two grievance procedures, there is also a procedure for 
a review of dismissals and suspensions for more than 5 days by the Board of Fire 
and Police Commissioners. Essentially this is a statutory procedure for review 
of cases involving severe disciplinary action imposed under the Department Rules. 

(c) Numbers of Cases Handled Under These Procedures 

Inspector Ziarnek testified that between February 21, 1972 and March 28, 
1973 twelve grievances were filed under the Department system. Of these, three 
are still pending, three reached the Chief's level and were denied, two were 
resolved in favor of the grievants at the lower levels of the system and four 
were dropped or withdrawn at the lower levels. He testified further that 
between July 28, 1972, when the collective bargaining agreement was formally 
signed by the parties, and March 28, 1973 17 grievances were filed under the 
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contractual. system. Of these 6 were still pending, 1~8s resolved by the Chief 
in favor of the grievant, j were resolved at lower levels in favor of the 
grievants, 4 were dropped or withdrawn at lower levels and 3 were ,submitted to 
arbitration. 

I&s. Arlene Kennedy, Executive Secretary of the Board of Fire and Police 
Commissionergtestified that during the calendar yeer 1972, the Board considered 
two appeals of disciplinary action taken by the Chief of Police. It sustained 
his action in cne c8se and reversed it in the second, She testified further that 
from 1960 through 1972, 28 c8ses involving disciplinary action were appealed to 
the Board. 
action in 9, 

The Board sustained the Chief's action in 16 cases, reversed his 
and 3 cases were withdrawn.5 

m The Positions of the Parties 

The Association basically is requesting 8 single, 1ntegratedi;grievance 
procedure under which it csn process and resolve 8l.l differences over the 
application and interpretation of the collective bargaining sgreement, 8l.l 
differences over the application of the Rules and Regulations of the Police 
Department promulgated by the Chief of Police and which affect wages, hours, 
and conditions of employment, and all differences over disciplinary actions 
taken by the Chief of Police including those which are subject to review by the 
Board of Fire and Police Commissioners. It also requests that a"~;, unresolved 
difference over any of these matters may be carried to final and binding arbi- 
tration except, that in the case of disciplinery action coming under the 
jurisdiction of the Board of Fire and Police Commissioners, it would require 
8n employee who is contesting such an action to choose eitner the ~,arbitration 
procedure or that provided by the Board of Fire and Police Commissioners but not 
both. 

The Association contends that 

(1) Both as a matter of law and simple fairness, the bargaining unit personnel 
are entitled to have final Departmental decisions that affect their working 
conditions and well-being reviewable by someone outside the Department and 
that such action is particularly appropriate for disciplinary actions that 
are not appealable to the Board of Fire and Police Commissioners; 

(2) The present fragmented arrangement has permitted and encouraged buck- 
passing which in turn, has prompted extensive litigation 8nd1,has impaired 
the development of a harmonious collective bargaining relationship; 

(3) It accepted the present fragmented system in 19'71 not because it was pleased 
with it but to bring a long dispute to 8n end; 

(4) Experience under that system has neither relieved its concerns nor p-.ovided 
satisfactory answers to its rightful claims. Therefore it is requesting 

5. We should note that reversals could include a finding of fault but a 
reduction in the penalty imposed for the fault. We note further that in two 
cases in which the Eoard sustained the Chief, the complaining officer appealed 
the Board's decision to the Wisconsin courts in accordance with the statutorily 
prescribed procedure. In one case the Court reversed the Board and the second 
is still pending. 
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the integrated grievance system which, it argues, is workable and can 
fulfill the needs of sll of the parties involved. 

The City opposes any revision in the grievance procedures on numerous 
grounds. It contends that: 

0) 

(2) 

(3) 

(4) 

(5) 

The proposed amendment in the grievance procedure as it pertains to the 
Department was never submitted to the Chief of Police in accordance with 
the arrangements agreed upon in the 1971-72 Agreement for changes in 
Department ruLes dealing with wages, hours, end conditions of employment 
and therefore is not properly before the Arbitrator; 

The procedure presently in effect was agreed upon only after long and hard 
negotiations and it should not be changed until It has been tried end found 
wanting; 

The present Department procedure follows closely those that prevail in 
police departments in many other cities in the country and therefore the 
Association’s proposal would represent an untried departure from prevailing 
practice without any justification; 

The structure of the grievance procedure proposed by the Association is 
unsound and unworkable because it would by-pass the direct supervisors 
at the lowest level of the procedure and the Chief of Police at the 
highest level; 

Finally and most important, the proposed structure would be unlawful 
because it would restrict the Chief of Police’s discretion about decisions 
vrhich are necessary and appropriate to carry out his statutory responsi- 
bilities under Chapter 586 of the Laws of 19ll by subjecting those 
decisions to third party review in arbitration. 

(e) Analysis 

The City’s last contention about the grievance procedure clearly raises 
a threshold question that goes beyond the feasibility of the Association’s 
proposed grievance procedure but raises a question about the Arbitrator’s 
authority to make a determination on the issue at a. Therefore we must deal 
with that question first. However, rather thsn deal with the question in the 
abstract, the Arbitrator has decided it would be more useful to deal with it 
in relation to specific issue so that the scope and full impact of the question 
can be understood. 

Section 1 (23) of Chapter 5% of the Laws of 19l.l provides: 

23. The chief engineer of the fire department and the chief of 
police of said cities, shall be the head of their respective departments 
and shsll have power to regulate said departments and prescribe rules for 
the government of its members. The chief of police shell cause the public 
peace to be preserved and see that all laws and ordinances of the city are 
enforced. He shall be responsible for the efficiency and general good 
conduct of the department under his control. Each of said chiefs shall 
have the custody and control of all public property.pertaining to said 
departments and everything connected therewith and belonging thereto. 
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They ohs21 have the cu::tody and control of all books, records; machines, 
too1c, implements, and apparatus of every kind whatsoever necessary for use 
in each of said departments. 

The testimony at the hearing indicated that this legislation was adopted 
to remove the Chief of Police and the Police Department from political influence 
and to provide thz Chief of Police with the necessary means and authority to 
carry out the broad responsibilities with which he is charged. ,, 

The City argues that any action which restricts the Chief of Police's 
discretion in carrying out these statutory responsibilities is not an appropriate 
subject for collective bargaining and is beyond the Arbitrator's jurisdiction. 
It goes on to argue that a determination by the Arbitrator that would permit 
unresolved grievances over Department Rules and Regulations that affect working 
conditions to be submitted to final and binding arbitration would limit the 
Chief's discretion and is therefore not subject to bargaining or within the 
Arbitrator's jurisdiction. The Arbitrator is compelled to disagree. 
Section 111.70 of the Wisconsin Statutes require6 a municipal employer to 
bargain collectively with an organization that is the designated representative 
of employees in an appropriate bargaining unit about wages, hours, and con- 
ditions of employment. There is no dispute that the Association is such a 
representative, that a grievance procedure is a working condition,; or that some 
entity--either the Common Council, the Chief of Police or the Board of Fire and 
Police Commissioners--is a municipal employer that is required to :bargain about 
it. The City argues that in the case of a grievance procedure dealing with 
Police Department rules, the responsible entity for such bargaining is the 
Chief of Police. At this point, we shall put aside the question whether this 
fragmented arrangement can be completely maintained if the overall purpoges of 
Section 111.70 and more particularly Section jm 4(h) of (4) of that Section 
are to be realized and accept the City's contention that the Chief of Police is 
the responsibie municipal entity. In that case, the Chief of Police would be 
obligated to bargain about a grievance procedure and that obligation would 
include bargaining about a proposed terminal point of that procedure--final 
and binding arbitration. We turn then to the question of whether'the require- 
ment to bargain about the terminal point of the grievance procedure does in fact 
subvert the Chief of Police's authority to make decisions that are necessary 
to carry out the responsibilities imposed upon him by law. 

I 
The Arbitrator will begin by noting that a requirement to bargain about 

an issue is substantially different from a requirement to agree to a proposal 
advanced by a petitioning party. In this context, bargaining over a grievance 
procedure, including its terminal point, is simply another way for reaching a 
decision about what the Department rule or policy shall be. Admittedly, that 
process for reaching a decision may be more difficult than one in which members 
of the Chief of Police's staff are consulted about what the policy shall be, 
but it is nonetheless a procedure for reaching a decision about a policy on the 
issue. Nothing in that procedure requires the Chief of Police to agree to the 
proposal if after a good faith exploration of the merits of the proposal he 
believes it is unsound or that it would result in conditions that make it 
impossible for him to carry out his statutory responsibilities. Here, the Chief 
of Police apparently did not believe the proposed procedure is sound. As a 
result an impasse on that issue developed and under the compulsory arbitration 
statute, that impasse must be resolved on the merits by the Arbitrator. 

The grievance procedure proposed by the Association simply provides that 
the application of rules dealing with working conditions shall be' reviewable to 
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determine whether they have been properly applied, and for a final review of such 
application by someone outside the Department which promulgated the rule, if a 
systematic review of the application within the Department has not resulted in an 
agreed-upon solution. The procedure that prevails in the Department now 
provides for a systematic Departmental review and for a final review by the 
Chief of Police. The procedure proposed by the Association would maintain that 
basic procedure but would provide that in those few cases in which neither the 
Department's procedure nor the Chief of Police's final action resulted in an 
acceptable resolution of the difference, it can be submitted to an agreed upon 
(emphasis supplied) neutral for a review of the propriety of the disputed 
action. In essence that proposed arrangement simply provides for the possi- 
bility of an informed, neutral judgment ahout a difference over a rule which 
has been promulgated to accomplish some specific Department end or to achieve 
some defined Department objective. It is a procedural concept that runs through 
all of government and one that has been universally accepted in the industrial 
relations system in the private sector of our econow. It is the procedure which 
the Common Council has accepted for the final resolution of differences that 
arise between it and the Association in the area of employment relations for 
which the Common Council has responsibility. 

The Arbitrator is persuaded that when the procedure of final and binding 
arbitration of unresolved differences over the application of Department rules 
is viewed in this context, it is quite clear that the proposal will not impair 
the Chief of Police's responsibility for the operation of the Department. That 
procedure does not challenge the Chief's authority to make proper rules for the 
administration of the Department or prohibit him from executing them in a fair 
and equitable manner. On occasion a difference over the scope of a rule or the 
manner in which it has been administered may arise. The number of instances 
in which those differences are not resolved by Departmental procedure has been and 
in all likelihood will continue to be, small. Admittedly the procedure will 
then permit a review of the propriety of the rule and a testing of the fairness 
of its application by an agreed upon, informed neutral and thus presents the 
possibility that the Chief's firnil action will be modified. But clearly this 
possibility, in the defined context, cannot he construed to constitute outside 
interference with the administration of the Department which Chapter 596 of the 
Laws of 19ll was designed to prohibit. On the contrary, such a procedure is an 
ultimate assurance against arbitrary or unjust Department action and will fortify 
community acceptance of the Department's administrative process. 

On the basis of the reasoning set out above, the Arbitrator finds that 
the subject of the terminal point of a grievance procedure which includes a 
review of Department Rules and Regulations that affect wages, hours, and working 
conditions is a proper subject of collective bargaining. He also finds that 
the Association and the City have reached an impasse on that issue as well. as 
the general structure of the grievance procedure and that Section jm 4(h) of 
Chapter 246 of the Laws of 1971 extends to the Arbitrator the authority to 
resolve the entire issue on the merits. 

We turn then to the more specific City objections to the adoption of the 
Association's proposal. It is true that the present grievance procedure for 
reviewing the application of Department rules was adopted only after long and 
hard bargaining in 1970-71 and that it has not been in effect for a sufficiently 
long period of time to test its ultimate effectiveness. But it is also true 
that this question has been the source of much litigation and some strain in 
the collective bargaining relationship. There were three instances between 
February 1972 and March 1973 in which the Chief's action on a grievance was 
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unfavorable to the grievant. Whether any of those would have been appealed 
if the opportunity had been available is not known. In all events,the 
Association seeks to change the procedure and to bring to an end the fragmented 
structures that now exist. For reasons already referred to in the:!Genersl 
Background section of this Opinion, as well as those desling with the merits 
of the specific issue, the Arbitrator finds that the present grievance pro- 
cedures should be changed. However, he does not agree that the procedure 
submitted by the Association, particularly the proposed arrangement for review 
of dismissals and suspensions beyond 5 days, is appropriate. Therefore the 
specific elements of the grievance procedure must be considered. We shall 
analyze them using the present contract system as a reference and begin with the 
lowest steps of the procedure. 

The Association would reduce the number of steps in the proce$ure from 4 
to 3 and would eliminate the present first step appeal to the Sergeant on the 
ground that the sergeant is in the bargaining unit. The City opposes this on 
the ground that the Sergeant is the first-line supervisor, that he should have 
the opportunity to deal with a contested action in order to bring his 
informed judgment to bear on the issue azxi to maintain the chain of command. 
In view of the determination by the WERC that the Sergeant has supervisory 
authority over patrolmen, the Arbitrator agrees that the first step of the 
present grievance procedure should be maintained. 

In the early stages of the hearing, the Association would have eliminated 
the Chief of Police from the grievance procedure entirely. However, in rebuttal 
it modified its position at least to provide for the Chief of Police's partici- 
uation in disciplinary grievances. In its post-hearing brief the hssociation 
?eemed,to take an even more flexible position about who should participate in 
the procedure by stating, "We are not in any way concerned about who the inter- 
mediaries are in that grievance procedure, so long as a party who ,is not an 
agent of the City of Milwaukee has the right to revi w the action ,taken by the 
City, the Chief, or the Fire and Police Commission. 1!% However, even if the 
Association had not modified its position on the steps of the procledure, the 
City's opposition to any change would be sufficient to bring the question of 
the participation of the Chief of Police before the Arbitrator. 

The Arbitrator agrees fully that the Chief of Police must be afforded the 
full opportunity to participate in the grievance.procedure so that he can carry 
out his statutory responsibilities and that he should do so in the interest 
of sound administration of the Department. 

In view of the Arbitrator's determinations about the participation of the 
Sergeants and the Chief of Police in the grievance procedure, he concludes that 
no changes shall be made in the existing structure up to and including the Chief 
of Police. 

We come then to the step beyond the Chief of Police. The present con- 
tractual arrangement provides for final and binding arbitration of differences 
over the interpretation, application or enforcement of the Agreement. That 
provision is not in dispute. However, as we have already noted,the Association 

6. Association Brief, Vol. III, page 26, 27. 



would permit differences over the application of Department rules that affect 
wages, hours, and conditions of employment to be appealed to arbitration. The 
Arbitrator has already found that he has the authority to make such a deter- 
mination and has indicated that a change in the present procedure for handling 
the latter category of differences and to eliminate the present fragmentation 
in the grievance systems is in order, He therefore determines that unresolved 
grievances over the application of Department rules at the Chief of Police's 
level, may be appealed to final and binding arbitration under the same 
arrangements and procedures that prevail for the appeal of unresolved differ- 
ences under the contract and that the administration of that step of the 
procedure shsll be conducted by the Labor Negotiator or his representative, 
except that the Chief of Police or his representative shall be permitted to 
participate in the arbitration hearing and to make 8 full statement of the 
Chief of Police's position about the difference in dispute. 

The Arbitrator is persuaded that this arrangement will bring about 8n 
appropriate accommodation of City interests, will permit the City entities 
to utilize the expertise of the L8bOr Negotiator's office but will also 
preserve the authority and responsibility of the Chief of Police in the event 

the L8bOr Negotiator and the Chief of Police do not develop a common strategy 
for the presentation of the City's case. In addition, the contract&. pro- 
vision desling with this arbitration arrangement 6hsJ.l expressly provide that 
in reviewing any difference over the application of a Department rule, the 
Arbitrator shall take into account the Special statutory responsibilities 
granted to the Chief of Police for the administration of the Police Department. 

The Arbitrator strongly suggests to the parties that they make arrange- 
ments for the 8ppOintment of 8 permanent umpire or 8 panel of three permanent 
umpires who, in their judgment, have the experience and insights that are 
necessary for the resolution of controversies that arise in police employment. 
Such an arrangement would essure expertise on any issue, but more importantly, 
it would encourage the development of a common body of background experience 
against which to resolve differences in 8 consistent manner: 

The Association also proposed some amendments in the time periods which 
were to apply in the processing of grievances. The City opposed any changes. 
The Arbitrator believes that the effective administration of this amended 
procedure warrants some minor time changes in the present procedure. 

Currently, grievances must be filed within 5 days of the occurrence of 
the disputed action. The Association sought to extend this to 30 days from the 
incident or knowledge of the fact giving rise to the grievance. The Arbitrator 
believes that 10 days from the occurrence of the incident should be 8dCqUate 
and so determines. 

Also currently 8 grievance must be submitted to arbitration within 60 
days of the action or occurrence which is to be submitted to arbitration. 
The Association would change this to provide that a decision to advance 8 case 
to arbitration must be made within 30 days of the receipt of the 4th Step 
Answer. The Arbitrator believes such 8 provision is realistic Whereas the 
current one could create time pressures that may not be in the interest of 
resolving grievances. Admittedly, time periods can be extended by mutu8l 
agreement, but there may be occasions in which the feelings on the difference 
may be such that mutual agreement is not possible. Therefore, the Arbitrator 



determines that the Association~crequest on this point should be adopted. In 
substance this determination continues the present time limitations,except 
that it would require the grievance to be filed v&thin 10 days of its 
occurrence instead of 5 and would grant the parties 30 days after the receipt 
of the 4th Step Answer to appeal the difference to arbitration. 

Discipline 

The Association proposal would permit any disciplinary actions to be 
appealed to fir& and binding arbitration, except that in case of &smissCLs or 
suspensions for more than 5 days, which are subject to appeal to the Board 
of Fire and Police Commissioners, it would require the grievant to'elect either 
final and binding arbitration or appeal to the Board but not both." Moreover, 
in cases of the latter type, if the grievant elected to choose final and binding 
arbitration, the arbitrator would be limited to reviewing the justness of the 
penalty imposed by the Chief of Police based on the record made before the 
Trial Board. If the arbitrator determined that new evidence or testimony 
should be heard, the arbitrator could not hear it but would have to refer the 
case back to the Trial Board for that purpose. In substance, the arbitrator 
could not determine whether there was cause for discipline but only whether the 
penalty was just. The City, and more particularly the Board of Fire and Police 
Commissioners, opPosed this proposal or any amendment to the present procedures 
which are provided by statute. 

The Arbitrator heard extensive testimony from Dean Kentkowski; Vice 
Chairman of the Board of Fire and Police Commissioners, and from es. Arlene 
Kennedy, Executive Secretary of the Board, about the procedures followed by 
the Board in disciplinary appeal cases that came within the Board's jurls- 
diction. They both emphasized that a case before the Board was heard de novo, 
that each party before the Board was afforded right to counsel, and that a 
complete record was made by the Board on the contested action. 

The Arbitrator is persuaded that the Board proceedings afford;the grieving 
employee every protection that he would have before any arbitration tribunal 
and result in a decision by a tribunal that is as informed, as experienced, 
and as concerned about justice, as any arbitrator would be. On this ground 
alone the Arbitrator would be reluctant to adopt the Association's~proposal even 
if it provided for a full hearing of the case by an arbitrator. But the 
Association's proposal is more limited and leaves an arbitrator with only the 
authority to consider the severity of the penslty on a record made,,by the Trial 
Board. The Arbitrator does not find that procedure appealing either in terms 
of a procedure for determining the merits of a case or in terms of administrative 
efficiency. Finally, the Arbitrator notes that there might be a question about 
whether he had the authority to provide an alternate mechanism for the one 
established by statute. In view of his conclusions about the merits of the 
proposal, it will not be necessary to consider that question. Therefore, the 
Arbitrator determines that the Association's proposal to permit employees who 
have been discharged or suspended for more than 5 days to elect to have their 
appeals heard either by the Board of Fire and Police Commissioners' cr by arbi- 
tration under limited conditions, is denied. 



-23- 

The two grievance procedures shall be integrated. 

Differences over the application of Department rules as well as differ- 
ences over the interpretation, application, and enforcement of the 
collective bargaining agreement may be appealed to final and binding 
arbitration. 

Differences appealed to arbitration shall be under the control of the Labor 
Negotiator or his representative on the City side, except that in any case 
involving a Department rule, the Chief of Police or his representative 
shall be permitted to participate in the proceeding and to state the 
Chief of Police's position on the controversy. 

The contractual provision providing for final and binding arbitration 
shsll expressly state that in any proceeding involving the application 
of a Depnrtment rule, the Arbitrator shall take into account the special 
statutory responsibilities granted to the Chief of Police for the admin- 
istration of the Department. 

The steps and time limits in the 1971-72 Agreement shall remain except 
that the time for filing a grievance shall be extended from 5 to 10 days 
from the date of its occurrence, and that an appeal of an unresolved 
grievance to arbitration must be made within 30 days of the receipt of 
the 4th Step Answer. 

Differences over discipline involving penalties less severe than sus- 
pension for five days may be appealed to final and binding arbitration under 
the Department rules. Dismissals and suspensions beyond 5 days may be 
appealed only to the Board of Fire and Police Commissioners under the 
present statutory provisions. 

These provisions are to become effective upon the signing of the 
Agreement. 

(6) Bill of Rights 

/ 
The Association proposed that a four-paged document entitled A Bill of 

Rights and which specified in great detail the rights and procedural safe- 
guards to which police officers should be entitled in any investigations of the 
manner in which they perform their duties, should be included in the Agreement 
and made a contractual protection. 

The City strenuously opposed the proposed Bill of Rights on the ground 
that it would substantially impair the authority of the Chief of Police 
responsibly to administer the affairs of the Department by granting police 
officers the right to refuse to cooperate with Department supervision in the 
conduct of investigations of charges and complaints about the manner in which 
they perform their duties. 

The testimony about the proposal disclosed that the BilJ. of Rights was 
essentially a detailed charter of procedural and substantive rights that 
interested groups were advancing for legislative enactment at both the federal 
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and local government level, and because of the broad array of interests that 
were involved it is really a matter that is more properly the subject for 
evaluation and debate in the political arena than a matter for negotiation in 
the employment relationship. In its post-hearing brief the Association recog- 
nized the sweep of the Bill of Rights and indicated that its interest in 
having the proposal adopted as a contractual matter would be reduce~d if the 
grievance procedure would be enlarged to permit all disciplinary action to be 
reviewed for procedural and substantive propriety. In the previous section 
of this Opinion, the Arbitrator has dealt in detail with this issue and has 
made a determination about it which, in his view, is adequate to deal with the 
employment relationship aspects of this proposal. Therefore the demand to 
include the proposed Bill of Rights in the Agreement is not granted. 

Award 
i' 

The proposal to include the specified Bill of Rights in the Agreement is 
not granted. 

We have previously observed that there has been continuing controversy and 
litigation over the question of bargaining about and grieving overthe 
Department Rules and Regulations which affect wages, hours, and ConditiOnS of 
employment. In an attempt to define its rights in this regard, the Association 
requested the Arbitrator to issue an Award directing that the Depe+nent rules 
be submitted to WRRC and direct the Commission to determine which rules affect 
wages, hours, and conditions of employment and are therefore subject to negoti- 
ation with the Association, The City responded by inquiring why the Association 
did not petition WERC directly for such a determination if it felt' such an 
action was proper, and went on to note that the Arbitrator clearly'had no 
authority to direct WERC to do any-thing. In its post-hearing brie,f, the Associ- 
ation seemed to suggest that the extension of the grievance procedure, including 
final and binding arbitration, to questions about the propriety 03 the appli- 
cation of those Department rules that affected wages, hours, and conditions of 
employment would be an acceptable alternative to this Association request. 

In the preceding section of the Opinion we have, in effect, acceded to the 
Association's request that the grievance procedure be fully extended to cover 
grievances over Department rules that fsJ.l within the scope of bargaining. 
That action admittedly will provide a mechanism for determining on a case-by- 
case, specific-fact basis, whether a particular rule affects wages, hours, and 
conditions of employment, and if it does, whether the rule was proper or 
appropriately applied in the context of the statutory responsibilities of the 
Chief of Police. However, in the Arbitrator's view, that step does not 
completely resolve the question which the Association has raised in this 
demand--which of the Department rules are negotiable under the provisions of 
Section Ill.70 of the Wisconsin Statutes. But that question too should not be 
resolved in the abstract but should be dealt with on a specific-fact basis 
under conditions which all elements of the rule--its impact on the employees 
and the administration of the Department and the implications on both if a change 
is proposed--can be taken into account before a det&mination is made. On that 
ground alone, the Association request for a separation of the Book of Rules is 
not sound. In addition, the Arbitrator believes it is clear 'that nothing in 
Chapter ~46 of the Laws of 1971 extends to him the 8UthOrity to direct WERC 
to comply with the Association's request. 
*See Addendum attached to the Opinion. 
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P nrd 

The Association's request that the Arbitrator direct the Department to 
submit its Rules and Regulations to WERC and to direct the Commission to 
identify the rules that are subject to negotiation under the provisions of 
Section 111.70 is denied. 

(8) Copies of Department Orders et al. To Be Made Available to the Association 

The Association requested that a provision be included in the Agreement 
providing that "A copy of sll Department Orders, Memorandums, Inspector of 
Police Memorandums, Commanding Officer Staff Meeting Minutes, Teletype Orders, 
Training Orders and Compensation Reports of all members of the bargaining unit 
reporting any and all injuries shall be made available to the Association." 
In support of this request, Association representatives testified that these 
items contained information that affected the working conditions of members 
of the bargaining unit and its availability would facilitate the Association's 
ability to respond to inquiries from members and to carry out its role in the 
administration of the Agreement. 

The City opposed the Association's request on the ground that many of 
these items were management control devices that contained information that 
should be restricted to the Department supervision and also that it was not 
essential for the Association to carry out its collective bargaining functions. 

The Association is clearly entitled to information that is necessary for 
the effective representation of its members and for the administration of the 
Agreement; however, no persuasive case was made for the delivery of such 
surprisingly broad and all-inclusive data to the Association. In fact, the 
evidence suggested that the submission of all these items would be too volumi- 
nous to be of help to the Association. The request is too broadly drawn, and 
even if granted might defeat the objective for which it was requested. 

Award 

The request for Department Orders et al. to be made available to the 
Association is denied. 

(9) Uniform Committee 

The Association requested that a uniform committee, made up of a repre- 
sentative appointed by the Chief of Police, a representative of the Board of 
Purchases and two representatives appointed by the Association, be established 
to review uniform and equipment requirements for Department personnel. In the 
event that committee deadlocks in its recommendations for a uniform or a piece 
of equipment, the difference should be submitted to final and binding arbitra- 
tion by a person chosen by the Committee or, in the event they cannot agree, 
to a person appointed by WERC. 

The City opposed this proposal on the ground that the design and specifi- 
cation of the uniform and equipment is a matter that falls solely within the 
prerogative of the Chief of Police, and since the Department makes the uniform 
available at Department expense the question of its design is not a proper 
subject for collective bargaining and is outside the Arbitrator's jurisdiction, 
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Although the testimony and discussion about this issue was tinged with 
humor, the issue clearly is not a trivial one. Thus, whether the matter is or 
is not a bargainable matter, and the Arbitrator thinks it is, it is far less 
important than a recognition of its meaning to the employees. It is clear to 
the Arbitrator that a difference over uniform design and equipmentiis not the 
kind of question that can be submitted to a third-party neutral for a final and 
binding determination; however, it is equsJ.ly clear that it is the/kind of 
question that can and should be examined in a cooperative spirit by a group of 
individusls whc have genuine interests in the decision that is reached. There 
are reel questions of physic&l comfort, safety and health as well as cost that 
are involved. These can best be examined and weighed by a joint City- 
Association Committee such as the Association proposes. Thereforeithe 
Arbitrator will direct that a committee such as the Association proposes be 
established. However, the recommendations of that committee should not be self- 
enforcing but should be advisory to the Chief of Police who should have the 
final decision on the matters recommended to him. 

The Association argues that in effect such a condition prevails now but 
the Chief of Police has not been receptive to proposed changes in ,uniforms or 
equipment and therefore nothing comes of committee recommendations. It is not 
clear from the record whether this is true. However, the Arbitrator has 
already noted that matters of this kind are not redly amenable to the arbi- 
tration process and therefore he will not grant that Association request. On 
the other hand, if the committee is to be effective, there must be some 
assurance that its recommendations have been carefully consideredand that per- 
suasive reasons exist for the rejection of any or eJl of its reco&nendations. 
Therefore, the Arbitrator will direct that committee recommendations, whether 
unanimous or not, should be submitted to the Chief of Police and if the Chief 
of Police does not accept the recommendations, he shall set out in writing his 
reasons for rejecting them within 30 days after he has received the recommen- 
dations. The committee shall then review the Chief's reasons. If it agrees 
with his reasons, it shall adopt them as its own; if it does not & if it is 
divided on the matter, any member of the committee may make the committee 
recommendations and the Chief of Police's response public not earlier than 10 
days after receipt of the Chief's response to the recommendations; 

Award 

There shsll be established a Uniform Committee consisting of\a repre- 
sentative appointed by the Chief of Police, a representativeiof the Board 
of Purchases, and two representatives appointed by the Association. The 
committee shall be advisory to the Chief of Police under procedures set 
out in the Opinion above. 

General Working Conditions 

(1) Off-Duty Restrictions 

The Association presented a general demand to remove all off-duty restric- 
tions on police officers. However, the primary focus was directed at the 
restrictions on (a) any outside employment, (b) on certain defined political 
activity, and (c) on residence outside the City of Milwaukee. These matters 
have been considered by the parties under the general heading of Off-Duty 
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Restrictions even though the residence requirement is different from the other 
two in that it is established as a condition of City employment that exists, with 
minor exceptions, for all City employees. We shall consider the issue in general 
but with particular emphasis on the three more specifically defined restrictions. 

a) Restriction on Outside Employment 

Rule 29, Section 5 of the Department Rules states: 

SECTION 5. Members of the police force shsll devote their whole time 
and attention to the service of the Department, and they are expressly 
prohibited from engaging in any other business or occupation. 

The Association contends that this restriction on outside employment is 
clearly a "condition of employment" within the meaning of Section 111.70 of 
the Wisconsins Statutes and is therefore a negotiable matter. It proceeds then 
to argue that the restriction is improper in that it limits the OTf-duty life 
and, more importantly, severely limits the earning capacity of bargaining unit 
personnel. 

The City argues that the restriction on outside employment clearly falls 
within the authority and responsibilities that the Wisconsin Legislature con- 
ferred on the Chief of Police to preserve the public peace, to enforce all laws 
and ordinances, and to protect the rights of citizens under law. It argues 
further that this restriction is necessary and appropriate for the Chief of 
Police to carry out his defined statutory responsibilities and therefore is not 
an appropriate subject for collective bargaining and consequently is beyond the 
Arbitrator's jurisdiction. Finally, the City argues, that even if this 
restriction is not beyond the Arbitrator's jurisdiction, he should not change 
it because the restriction prevents: 

(1) 

(2) 

(3) 

the potential development of a conflict of interest in the employment 
relationship; 

fatigue, physical incapacity, and distraction from primary responsi- 
bilities and the consequent ineffectual performance of police duties; 

a subsidiary employment position that might tend to reduce the dignity 
and respect for the police officer. 

In support of its position the Association introduced evidence compiled 
from the numerous surveys to which reference has already been made, showing 
that Milwaukee is the only city among the 30 or more largest cities in the 
United States that has a total restriction on outside employment.7 It empha- 
sized that this restriction not only limits the immediate earnings opportunities 
of the police officers but thereby also made it impossible for them to accumulate 

7. The Association introduced a section of the Agreement between the City of 
Milwaukee and the Milwaukee Professional Fire Fighters Association which pro- 
vides that fire fighters may engage in outside employment up to 16 hours per 
week under conditions defined by the Fire Department. However, in its argument 
on the issue of outside employment it did not place much emphasis on this evidence. 
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Social Security System credits that would provide medical and health benefits 
after they have retired and wKL~ be eligible for those benefits. In its post- 
hearing brief, the AssOciatiOn emphasized at considerable length that it wanted 
this restriction removed, not as an end in itself but as a means whereby those 
officers who had special economic burdens could fulfill their secondary 
economic objectives, and stressed that if the restriction is maintained in order 
to fulfill the public ends emphasized by the City, that fact shouldlbe given 
great weight in determining the appropriate City compensation for the police 
officers. 

A number of witnesses, including some celled by the Association, acknowledged 
that very difficult problems involving conflicts of interest develop when out- 
side employment is permitted. The same surveys which established that outside 
employment was permitted in other cities also indicated that limiting conditions 
for such employment prevailed, but not surprisingly they did not set out the 
details of the limitations or provide any insights into how the limitations 
were enforced or what problems arose in enforiing them. Dean Mentkowski, Vice 
Chairman of the Board of Fire and Police Commissioners, who has given much 
thought to this question and who, in the Arbitrator's judgment, has,1 a broad 
public view about it, felt strongly that the restriction was sound and should 
be maintained. 

The Arbitrator is frsnk to state that this issue has troubled him even more 
than the other off-duty restrictions. The Association's arguments are per- 
suasive; the evidence about conditions that prevail in the other large cities of 
the United States are compelling. Yet the arguments that have beenlimade to 
maintain the restriction which are differently premised and are directed at 
maintaining the integrity of public service, have great appeal, particularly at 
this time when our society is searching so deeply into the question of the 
integrity of public officers at all levels of government. To complicate the 
question more, there is another aspect of this problem which also troubles the 
Arbitrator. Is a decision on this issue to be made in the context of an 
employer-employee dispute by an arbitrator who does not even live in the 
community and who has not heard or taken the pulse of the many interest Woups 
who may have views on this question, or is one that is more appropriately 
subject to the political processes of the community whereby different interest 
groups make their views known in a setting in which their views require further 
judgments, particularly with respect to cost, that go hand in hand irith their 
conclusions? 

It is not clear from this record whether the restriction promulgated by 
the Chief of Police is one which could be influenced by the actionsfof the 
Common Council. 'For obvious reasons, the Arbitrator does not want to get into 
that thicket here; however, he would simply observe that whether such a condition 
prevails or not, does not mean that community sentiments on the question 
involved cannot be effectively expressed. 

8. The Arbitrator recognizes that this kind of question could be raised about 
almost any condition of public employment. The line between those that are 
definitely employer-employee issues and those that have a greater susceptibility 
to broader political influence is not easily drawn, The Arbitrator believes the 
one discussed here encompasses significant policy concerns and therefore is 
more readily subject to political determination. 
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The Arbitrator conclu?.es that the question of restriction on outside 
employment is a condition ol‘ employment l;hich must be negotiated about in good 
faith end that he has authority to make a determination on that question; 
however, on the merits of the issue and because he believes that any change in 
the restriction should be made through the political process, he is compelled 
to deny the Association's request to remove the restriction on outside employ- 
ment. 

lb) Restriction on Political Activity 

Rule 29, Section 3, of the Department Rules states: 

SECTION 31. Members of the Department shell not solicit or make con- 
tribution in money or other thing, directly or indirectly, on any pretext, 
to any persons, committee, or association, for political purposes; nor shall 
they interfere or use the influence of their office for political reasons. 

The Association contends that this restriction on political activity is a 
condition of employment under Section l.ll.70 and should be removed because it 
is unnecessary in the police officers' employment relationship, is unfair, and 
imposes improper limitations on their rights as citizens. 

The City contends that the specific restriction on political activities 
contained in Rule 29, Section 31 are designed to remove a condition which might 
be construed or suggest that police officers could use their status to inter- 
fere with or to influence actions of the public for political reasons. It 
notes that citizens rely upon police officers for the protection of their lives 
and property and urges that they should not be put into a situation in which 
they might feel they have alienated a police officer by not responding to a 
political appeal. It notes further that many years ago the City very deliber- 
ately decided to remove the Police Department from political influence and 
that the contested rule is one of the means whereby that public policy 
objective is maintained. Finally, the City again argues, as it did with respect 
to the restriction on outside employment, that this restriction is necessary 
and appropriate to the fulfillment of the Chief of Police's direct responsi- 
bility and therefore is not bargainable or within the Arbitrator's jurisdiction. 

The Association presented no detailed evidence or systematic argument 
to support its contentions on this matter. However, it suggested that the 
Common Council has expressed itself on the question of political activity 
and urged the Arbitrator to find that the City should incorporate those same 
political rights into the Agreement. 

The Arbitrator believes that the question of a restriction on the political 
activity of public employees ia a particularly appropriate subject for control 
through the political process. He notes that the recent U.S. Supreme Court 
decision in the National Association of Letter Carriers case, decided 
June 25, 1973 supports that conclusion. Moreover, the evidence establishes 
that the Common Council has concerned itself with that issue. Again, the 
Arbitrator will refrain from any comments about the scope of the Common Council's 
authority on this question and simply notes that this issue is one particu- 
larly subject to resolution through the political process. Therefore, he will 
deny the Association request to remove the restriction on political activity. 



-3o- 

(c) The Requirement to Maintain Residence in the City 

Rule 29, Section 12 of the Department Rules states: 

SECTION 12. Members shall reside in the City of Milwaukeetand shall 
not leave the City for more than seventy-two hours without the permission of 
the Chief of Police, except when on duty in the immediate pursuit of a 
criminal, when on vacation, or as otherwise provided in these rules. . . . 

Cbartertidinance No. 226, with certain limited exceptions provides: 

Section 1. Charter Ordinance No. 157, passed August 1, 1950, is hereby 
repealed and recreated to read: 

Section 1. All employes of the City of Milwaukee are required to 
establish and maintain their actual bona fide residences within the 
boundaries of the city. Any employe who does not reside within the city 
shall be ineligible to employment by the city and his employment shall be 
terminated in the manner hereinafter set forth. 

The Association seeks a contractual provision that would permit police 
officers to reside in any county contiguous to Milwaukee County.9 ;, 

The Association contends that the restriction on residence is functionally 
needless since modern expressways make it possible for police personnel to 
respond promptly to any csll to duty, that it limits recruitment of; high quality 
personnel since many potential candidates refuse to apply for posit,ions as 
officers because of the residence restraint, and that the requirement to reside 
in the City tends to invite officers to become involved in family disputes and 
neighborhood problems during their off hours. In addition, it contends that 
the residence requirement imposes an unconstitutional constraint on the 
officers' rights as citizens. 

Ihe City contends that the residence requirement is necessarysince a 
police officer is e:,pected and required to exercise the police power with which 
he is invested whenever disorder, crime, injury, or destruction OCCurs. Since 
the City of Milwaukee is compensating him, it is appropriate that this police 
power be concentrated in the City. It contends further that mere presence in 
the community, on the one hand serves as a restraint on unlawful conduct, and 
on the other hand develops knowledge and insights into community conduct and 
rapport with the citizens of the community which assist and support the police 
function. Finally, the City again advances the contention that the issue is 
not bargainable and beyond the Arbitrator's jurisdiction. 

The Association introduced some evidence that indicated officers could 
travel from distant points in the County to Police Headquarters more quickly 
on expressways than they could from some residential areas in the City which 
required the use of regular City streets. It also suggested that the vacancies 

9. This provision could arguably be construed to prohibit residence in 
Milwaukee County outside the City limits. However, the intent of the provision 
is to permit residence anywhere in Milwaukee County or in counties contiguous 
to Milwaukee County. 
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that had existed on the Police Department in some past years reflected the 
reluctance of qualified candidates to apply for police officer positions because 
of the residence restriction, However, neither of these propositions was 
systematically developed. The City in turn demonstrated that, at least 
recently, the number of qualified applicants was substantially greater than the 
number of vacancies that existed. In addition some of its witnesses suggested 
that the presence of the police officer in the community enhanced the performance 
of the police diction. 

The Arbitrator does not believe that the evidence produced by either psrty 
conclusively established the points It was designed to m&e. This should not 
be surprising since the reason for vacancies in positions or applications for 
openings is affected by many factors, of which the residence may only be one, 
and the import and effect of police presence has not yet been statistically 
proven, even though it may well be significant if the appropriate elements to 
which presence is related can be isolated for measurement over periods of time. 

However, in the last analysis the issue involved here is again one which 
is more amenable to the political process and the feelings and sentiments of the 
citizenry than it is to functional analysis, particularly since evidence on this 
count is so indecisive. In this regard, we note that the residence requirement 
for policemen is no more restrictive than that which pertains to sll other City 
employees. This fact further supports the proposition that the question is 
more appropriately a matter of public policy and law rather than a condition of 
employment to be determined through collective bargaining or to be decided by 
an Arbitrator in a proceeding designed to resolve an impasse in bargaining. 
Therefore the Arbitrator will deny the Association request. _ 

Award 

For reasons set out in the Opinion, the Arbitrator denies the Association's 
request for the elimination of all off-duty restrictions in genersl, and for 
the elimination of the restrictions on outside employment, political 
activity, and the elimination of the requirement to reside within the City, 
in particular. 

12) Seniorllq 

The present Agreement contains a clause providing for the application of 
seniority in the event of lay-offs from the Department. There was a minor 
dispute over the language in that provision but during the hearing the parties 
stipulated to language changes in the provision which resolved that dispute, 

The Association proposed a new clause that, in effect, would provide that 
seniority would prevail with respect to assignments to district, bureau, shifts, 
beats, or squads, to scheduled overtime assignments, and for the choice of 
vacations, and that senior officers would be permitted to reject an assignment 
without any explanation. The Association also proposed that the Association 
Board of Trustees and Shift Representatives should be given top seniority in 
their respective districts or bureaus during their incumbency in office and that 
they not be transferred out of their bureaus or districts or off their shifts 
without their consent. 
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The City vigcrously op?csed the Association's demand on the ground that it 
would severely limit the Denaztneut's discretion in utilizing the experience, 
skill, physical ebility, and ethnic and racial qualities of the force, either 
singly Or in combination, to accomplish the policing functions most effectively. 

In su--port of its demsnd, the ASsOCi8tiOn argued that the senior personnel 
should have their preferences recognized when assignments are made end that 
unscheduled overtime assignments should be offered on the basis of sgniority. 
It also suggested that there had been occasional instances of unfsir~ess and 
favoritism in maxing particular assignments and that a seniority sys,tem WcniLd 
prevent such abuses in the future. However, it aid not present detailed 
testimony to support its contentions or develop systematically how its proposed 
seniority system would function. 

Inspector Ziarnek, On the other hand, explained in detail how +ssignments 
are presently made. Seniority is currently the primary factor in mJ+king assign- 
ments to the day shift and is given consideration, along with the appropriate 
mix of experience, in making assignments to the early and late night shifts. 
Seniority is also given preference in making assignments to districts andbureaus, 
and within the limits of the effective use of the manpower, is considered in 
m8king all other assignments. In addition, seniority is given preference in the 
selection of vacation dates. i 

The assignment and effective utilization of the particular stz!engths of 
its personnel is a very important matter in the administration of al complex 
Police Department. The manner in which this is done should not beichanged 
unless a persuasive case has been made to demonstrate that a modification is 
necessary to get the Department's work done or to meet some clesr and pressing 
need of the personnel. The evidence produced in this record does riot establish 
a persuasive case for a modification. 

In this connection the Arbitrator is also compelled to observe that the 
application of seniority in the administration of any organization: is an 
extremely coffiplex matter. If it becomes the subject of negotiation it should 
be systematically discuss@d so that its intent is clear, its proposed applica- 
tion is understood and its impact on and implications for adminis&ation are 
fully developed. This demands face-to-face discussion by those wdo 8re intimately 
acquainted with all aspects of the organization's operations. Thh$ testimony in 
this hearing showed very clearly that no discussion of this kind dccurred end 
that the bare rudiments of the system proposed by the &.sociation;were only 
developed in the discussion of the issue in the Arbitratian hearing, The 
Arbitrator believes this approach to such 8 significant problem &es not provide 
an adequate body of information for making a sound finding and hellhas taken 
this factor into account in making his determination. 

The Arbitrator's determination to leave the present system for making 
assignments unchanged does not mean there is no recourse if there is, in fact, 
favoritism and unfairness in m8king assignments. The grievance procedure 
provides a mechanism for investigating and siring the basic fairness of the 
8dminiStratiOn of the Department's Rules and Rewations governing personnel 
utilization. The Arbitrator emphasizes, however, that his observation does not 
mean that the question of seniority ten be made an issue in the grievance 
procedure, but it does mean that the fairness of the applicationiof the existing 
procedure can be tested. In such a situation, the burden obviously would be on 
the grievant to establish his contention of unfairness or of favorftism. 



The Association presented no evidence and made no,argument in support of 
its request for, what in effect, would be super-seniority for its Board Members 
and Shift Representatives. Consequently no grounds have been established for a 
determination in support of that proposal, and It wSU,be denied. 

Award 

The Association requests with respect to seniority are denied. 

(3) Working Conditions Coming Within the Particular Responsibility 
of the Board of Fire and Police Commissioners 

The Association presented a number of proposals that fell within the 
particular responsibility of the Board of Fire and Police Commissioners. These 
were never discussed directly with the Board but were simply advanced by the 
Association it its brief negotiations with the Labor Negotiator. The absence of 
direct negotiations with the Board has prompted the City to argue, as It did 
in the case of the issues that fall within the particular responsibility of the 
Police Chief, that no impasse was reached on these matters. In addition, the 
City argues that the Association proposals concern matters that come within the 
particular statutory responsibilities of the Board and are therefore not 
negotiable, Therefore it contends that on both counts those proposals are not 
properly before the Arbitrator and are beyond his jurisdiction. 

The testimony in this regard, as in the case with the issues involving the 
Chief of Police, clearly established that the Board of Fire and Police 
Commissioners became fully informed about the Association proposels that were 
of particular concern to the Board and through the testimony of Mrs. Arlene 
Kennedy, Executive Secretary of the Board, and Dean Mentkowski, Vice-Chairman 
of the Board, fully developed the Board's positions about the merits of those 
issues. The Arbitrator also believes and therefore finds that the particular 
items included in the Association's proposals are conditions of enployment 
within the meaning of Section XL.70 and are therefore properly before him for 
determination on the merits. 

(a) No New Positions and Classifications and No Reclassification of Positions 
Without Association Consent 

One of the major responsibilities of the Board of Fire and Police 
Commissioners is to classify sll positions in the Police Department. It has 
adopted rules to accomplish that objective and, as a matter of rcle and policy, 
it never takes any action on creating new classifications or reclassifying 
existing ones without formal hearings at which all interested groups have an 
opportunity to express views about the proposed actions. Moreover, these 
proposed actions are not initiated by the Board on Its own motion but by 
entities outside the Board who wish to change the existing classification 
structure. 

The Association proposed that no new positions or classifications should 
be established and that no existing positions should be reclassified without the 
Association's agreement. The City opposes this proposal on the ground that it 
would give the Association veto power over the creation of new positions and the 
adaptation of existing ones to changing Department and community needs. In 
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effect, the City argues, such veto power would give the Association control over 
the most basic nanagcnent function and responsibility. 

The Association's testimony End evidence on this matter indicates rather 
clearly that the proposeil is a response to the reclassification of !the Detective 
Sergeant position to that of Detective Lieutenant and the controversy that 
followed about whether the Detective Lieutenants should be removed,iYom the 
Association bargaining unit. In its post-hearing brief the Associytion states 
that it "makes this demand to preclude diminution of the bargaining unit by 
creating positions within the Police Department outside the bargaining unit." 
(Association Brief, Vol. III, page 35.) 

The Arbitrator understands~eAssociation's concern but believes its 
proposal to attack the problem is misdirected end far too sweeping,,to accomplish 
its purpose. The decision to create positions is clearly a matterrthat must rest 
with the Common Council which has the responsibility for determining what goals 
the Department should have and for providing the resources to achieve them. Once 
that decision has been made, the Board of Fire and Police Commissioners have 
the responsibility for drawing the specifications for the positions that are to 
be created and to properly classify them so that the duties entailed in 
positions are correctly described and the positions are appropriately related 
to positions in other classifications. 

In this setting, the Association has no recognizable interest in the 
of whether the positions are to be crested, but it may have an interest in 

questiaI 

whether the positions are properly clessified in relation to those occupied by 
persons the Association represents and in whether those positions fall within 
the Association's bargaining unit on the basis of the duties and responsibili- 
ties described in the classification. 

As far as the first interest is concerned, the evidence persuasively shows 
that hearings are held by the Board of Fire and Police Commission&s before the 
classification is approved. It also shows that the Association keeps itself . 
fully informed about these hearings and participates actively in the hearing and 
the classification process, With respect to the second interest-;whether the 
positions created by the new classification should be included in,the bargaining 
unit--there is an existing contractual provision for including them in the unit 
if the parties are in accord that this should be the case. If they do not agree, 
the parties have ready access to WERC for a statutory determination of the . 
question, What has been said about the creation and classification of new 
positions is equally applicable with respect to the reclassification of 
positions, at least as far as the structure of the bargaining unit is concerned. 
Therefore, the Association's proposed means to attain its objective of pro- 
tecting the bargaining unit is not necessary. 

But going beyond the bargaining unit question, one could argue that the 
proper classification or reclassification of a position that falls within the 
bargaining unit is a negotiable matter under Section Ill.70 and therefore the 
Board of Fire end Police Commissioners and the Common Council, insofar as the 
proper rate of pay for the position is concerned, have an obligation to bargain 
about the propriety of the classification and the rate of pay established for it. 
In a technical. sense the Board of Fire and Police Commissioners has not in the 
past formally bargained with the Association about classifications; however 
in a reel sense, the Board's procedures and the Association's participation in 
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them has afforded the Association ample opportunity to make its position known 
and to effectively represent its interest. But even if the technical view were 
adopted, the appropriate remedy for that shortcoming would simply be to require 
the Board of Fire and Police Commissioners to bargain about the classification 
issues and not to grant the Association veto power over the creation of position6 
and over classifications and reclassifications of them. The effects of granting 
the proposal are completely out of proportion to the problem toward which it 
was directed. Therefore the Arbitrator must deny the request. 

Award 

The Association request that no new positions and classification, and no 
recl.ass1ficaticn.s of positions may be effected without the Association's 
consent is denied. 

jb) Promotions 

The Board of Fire and Police Commissioners has the responsibility for 
developing rules and procedures directed to the merit selection and promotion 
of employees in the Police Department. To that end it has made determinations 
about what positions in the Department are to be filled by examination and to 
prepare and administer those examinations, and what positions shsJ..l be exempt 
from examinations but filled on some other identifiable merit basis. 

The Association proposed that all positions that come within the bargaining 
unit should be filled only from eligible lists established after a competitive 
examination administered by the Board. The testimony indicated that the 
Association's objective in advancing this proposal was to open the eligibility 
roster for the detective classification and to eliminate the exemption from 
examination that now exists for a number of specialized and technical positions. 

Detectives are currently appointed to their positions on the basis of 
examination; however, only patrolmen~commonly referred to as acting detectives) 
who have been assigned to the Detective Bureau for one year are eligible to take 
the examination and the patrolmen positions in the Bureau are filled on a regular 
assignment basis. The Association argues that this arrangement permits the 
supervisors who .make the patrolmen assignments to the Bureau to limit the 
eligibility roster for promotion to Detective and that on occasion this 
discretionary action has resulted in favoritism or cronyism. The exempt 
positions such as Identification Technician, Police Alarm Operator, Document 
Examiner, Radio Mechanic, are filled from the patrolmen ranks but these positions, 
as their titles indicate, are technical positions that require specialized skiUs 
and experience and for that reason have been exempt from competitive examination 
and have been filled on a discretionary but merit basis. The Association argues 
that the exemption for these positions should be removed and that examinations be 
constructed for them so that all patrolmen who pass the examination will have an 
opportunity to advance to them. 

Dean Mentkowski and Mrs. Kennedy testified at some length about the Board's 
recent review of the eligibility requirement for the Detective position and the 
continuation of the exempt positions. They also testified that the Association 
representatives took an active part in these processes and made their views on 
them known. Dean Mentkorrski indicated that the Board was troubled about the 
eligibility requirement for the detective position because they recognized the 
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desirability, on the one hand, to limit the selection from among those who had 
demonstrated the capacity to carry out what is a speoialized function, but on the 
other hand, to make certain that no favoritism prevailed in the selection 
process. He testified further that he and the Board were opposed in principle 
to exempt positions but also recognized that the technical and specialized 
positions that were exempt required experience and talents for which v&Lid, job- 
related examinations could not be easily constructed. 

Inspector Ziarnek testified that the exempt positions required'special 
: talents and expertise, and in some instances licenses, and that the,;Depsrtment 

filled them from among those patrolmen who had indicated an interest in 
developing the required expertise, or in a few instances, by personnel who were 
on limited duty status. 

The testimony conclusively established that the Board of Fire ind Police 
Commissioners were actively and searchingly examining the questions;involved 
in the proposals the Association presented to the Arbitrator. It BJiso estab- 
lished that the Association has the opportunity actively to participate in that 
examining process and that it does so. 

The Arbitrator believes it would be unwise for him to make a determination 
on a question which has been and continues to be reviewed in some depth by a 
competent and experienced public body through a procedure in which the 
Association actively participates, on the very limited evidence presented to 
him by the Association in this hear'ng on that same question. This; determi- 
nation is buttressed by the absence L any evidence that indicates the 
favoritism which is potentially available in these circumstances does in fact 
prevail. 

The Association also proposed that its concurrence should be required in 
determining which persons were to be eligible to compete in the promotion 
examinations. This demand apparently grew out of a controversy over the eligi- 
bility of officer Nleismet, who was at the time a Liaison' Officer attached to 
the Labor Negotiator's office, to take an examination for the Sergeant classi- 
fication. Whatever the merits of that particular case may have bee,n, the 
issue involved clearly does not warrant so severe a limitation on the long- 
standing merit principle that eligibility for an examination should be 
established by rule, with the right to contest a determination made, under the 
rule through procedures eslzblished for that purpose. 

Finally, the Association proposed that no educational requirement beyond 
that required for appointment to the Department should be established for any 
position in the bargaining unit. Presumably this demand is directed against 
the possibility that the Board of Fire and Police Commissioners might require 
some specialized academic preparation as a condition of eligibility for 
promotion to the more technical positions in the Department. DeanMentkowski 
testified that the Board opposed this proposed limitation on the ground that 
it might restrict the development of special skill and expertise through 
academic training which could be pursued during employment as a patrolman. 

Although the Arbitrator has some sympathy for the Association~~s desire to 
avoid the rigid requirement of additional educational preparation as a condition 
for promotion, he believes Dean Mentkowski's observations about the needs for 
special training for technical and demanding positions cannot be rejected. 
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However, on this matter too, the Arbitrator believes that it would be unwise 
for him to ma:~e a determination on a question which the Board continually and 
systematically considers, on the basis of the very limited evidence presented 
to him about it in this hearing. 

As the Opinion reflects, the Arbitrator has in effect deferred to the 
experience and judgment of the Board of Fire and Police Commissioners on 
promotion issues raised by the Association. He hopes and believes he has set 
out persuasive reasons for that deferral; however, he feels compelled to observe 
that the issues the Association raised are serious ones that warrant the Board's 
continuing attention and he recommends that the Board continue its search, 
difficult as it may be, for examining mechanisms that will, on the one hand, 
isolate and measure the particular qualities that are directly related to the 
performance of the detective assignment and the specialized exempt positions 
but that, on the other hand, will leave open the right of those who may have 
acquired or developed those relevant qualities in some capacity other than on 
a Department job, to be considered for those positions. The number who would 
be eligible under those circumstances may be very small but the opportunity for 
all who believe they possess the requisite qualities to be considered, will. 
eliminate or at least reduce the contention that favoritism may prevail in the 
promotion system. Similarly, the Arbitrator urges the Board to leave open the 
possibility for a candidate for a technical or specialized position to demon- 
strate he or she possesses the equivalence of the expert knowledge or training 
that is desired, if an additional educationsl requirement is established for 
promotion eligibility, 

Award 

The Association requests for changes in the promotion procedures must be 
denied. However, the Arbitrator requests that his comments on this issue 
be formally brought to the attention of the Board of Fire and Police 
Commissioners by the parties jointly. 

The Economic Issues 

Introduction 

We already have noted that there is an element of artificiality in 
attempting to divide issues into economic and non-economic categories but that 
there is some utility in doing so particularly in relation to the tests or 
standards that are customarily applied in evaluating the issues that have been 
so categorized. We also noted that in approaching the so-called economic issues 
a great deal of emphasis is placed on comparability--how do the salaries and 
benefits in dispute compare to those received by employees performing comparable 
tasks elsewhere. But, even though the concept of comparability is accepted, 
numerous substantial questions arise in applying the concept as a standard in 
a particular dispute. Some of these are set out below to illustrate the 
complexity of the application of comparability. 

A. What is a comparable task in the case of a police officer in Milwaukee? 

1. The Police tasks in other cities of the United States? Regardless of 
size or location? 
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2. Security end protective services tasks performed in the public or 
private sector in the same or different geographic areas? 

3. Tasks in both the public and private sector that gener&Ly:require 
the same intelligence, skills, training, and physical ability and 
which the police officer might select as an alternative to police work? 

4. Tasks in other City of Milwaukee departments that make similar con- 
tributions to the community's well-being? 

B. What is comparable compensation? 

1, Is it base salary alone or total compensation made up of base salary 
plus allowances end money benefits that constitute direct income? 

2. Should income maintenance provisions and deferred income benefits be 
considered as part of compensation or should they be compe+red separ- 
ately? 

3, Should certain premium payments for work performed under different frcm 
normal circumstances,such as overtime or off-day work, and payments for 
time not worked, such as holidays and vacations, be considered as part 
of compensation or should these too be compared separately? 

C. What is the appropriate period for comparison7 

1. Should the same selected items be compared at the same moment in time 
or over a period of time to demonstrate relative stability or change 
in them? 

But comparability, however defined, is not the only factor that is con- 
sidered in approaching disputes over economic issues. In addition to compara- 
bility, it is customary to give consideration to changes in the cost-of-living 
and changes in the general patterns of salary adjustments that have occurred 
elsewhere since the lest adjustments in compensation were made. Oh occasion, 
consideration also must be given to the changing relative demand for and impor- 
tance of the tasks being performed by the personnel whose salaries'iand benefits 
are in dispute. And finally, consideration must be given to the capacity of 
the employer to meet the demands in the light of budgetary flexibility, revenue 
sources, and the competing demands for available resources. Some facet of 
each of these standards was vigorously advanced by the Association;~or the City 
in theirlgresentations on and arguments about the various economic issues in 
dispute. 

10. The compulsory arbitration statute directs the Arbitrator to utilize certain 
U.S. Bureau of Labor Statistics data with respect to changes in the Consumer 
Price Index and also the Bureau's Urban Family budgets "in determining proper 
compensation." In view of the general awareness, among laymen as well as 
industrial relations specialists, that many other factors in addition to changes 
in these two indicators must be taken into account in wage or salary determi- 
nation, the Arbitrator does not construe that direction as a limitation on the 
factors he should consider in making a determination but simply a caution about 
factors that he should not ignore but should deal with affirmatively. 
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Before turning to the specific issues, it might be helpful if the Arbitrator 
made a few general observations about how he believes the issues in dispute 
should he approached in general and about his approach to the standards or 
tests against which the specific issues will be measured. 

The final and binding arbitration procedure in this case is prescribed in 
the larger framework of a public policy declaration encouraging collective 
bargaining and postulating the worth of decision-making, through negotiation by 
the parties directly involved, about issues that are of primary concern to them. 
We have already observed that this goal has not been realized, in this particular 
relationship; but instead, there has been a repeated referral of unresolved 
issues to outside neutrals, Note is made of this not to find fault, but to 
point out that this kind of conduct transfers decisions about issues to 
relatively uninformed neutrals, without defining priorities of concerns or 
directing the use of limited resources to those matters which will produce 
maximum satisfaction to those involved, 

An analysis of collective bargaining agreements generally discloses that 
contract terms vary, sometimes substantially, to reflect this kind of ordering 
of priorities and uses of resources. Thus contracts have acceptability on the 
basis of their entire interrelated set of benefits and conditions. The 
Arbitrator emphasizes this point to make clear to the parties that in making 
his determinations, in a collective bargaining context, he believes he must 
try to keep in mind the totality of his determinations instead of simply making 
specific awards on each specific issue on the basis of how that particular 
issue is dealt with in a comparable group. Of course, he must make determi- 
nations on specific issues but in doing so he must also consider it in relation 
to his determination on other items. In effect, he believes his determinations 
must be something more than a collection of the best, or the average, or some 
mechanical combination of what prevails in the comparable group, 

Some General Comments ,About the Standards 

(a) Comparability 

The Arbitrator has already noted that in support of its position on the 
economic issues, the Association introduced the results of a survey it made 
among 24 large cities in the United States and Canada and 2 New York City 
municipal authorities. It also introduced a survey it conducted among munici- 
palities surrounding Milwaukee and the Kansas City and Philadelphia Police 
Department surveys of salaries and benefits that prevail. In addition, it 
called witnesses from Chicago, Minneapolis, Detroit, and New York who testified 
about prevailing salaries and benefits in those cities. Its primary emphasis 
was on the salaries and benefits that prevailed in Detroit, Chicago, and 
Minnenpolis on the ground that these cities, together with Milwaukee, consti- 
tuted an identifiable, comparable group of large cities in the north-central 
section of the United States in which police responsibilities and duties were 
essentially the same. The City, on the other hand, introduced the results of 
its own survey among 27 cities in the United States ranging between 4ClO,OOO and 
l,OOO,OOO in population, a survey among large cities in Wisconsin, and one among 
metropolitan communities surrounding Milwaukee. In addition, it submitted 
exhibits and developed detailed testimony about salaries and benefits that 
prevailed among 13 of the selected 27 cities that covered approximately the 
same geographic area covered by Milwaukee, and among 9 of the selected 27 cities 
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that were within the radius of the distance between Milwaukee and Kansas City 
on the ground that this group of cities covered an appropriate area of the 
middle United States. (7 of the selected cities fell in both of the more 
narrowly defined groups.) In addition to these surveys, the City also intro- 
duced exhibits to demonstrate a comparison between salaries and benefits of 
police officers and Milwaukee building trades craftsmen, general factory 
operatives, and other employees of the City of Milwaukee, and to show how these 
relationships have changed over the period between 1960 and 1972. / 

These various surveys were not designed to produce an agreed-upon body of 
information to be used in attacking the issues in dispute and, not!surprisingly, 
they produced voluminous data from which the parties and the Arbitrator could 
draw support for any number of either compatible or contradictory con&usions. 
Therefore the Arbitrator believes it would be usefol to make some general 
findings and conclusions about these data. 

II 
(1) He believe it is clear that the data with respect to thejearnings Of 

skilled craftsmen and production worker operatives are of little use in this 
proceeding because they are not definitive and are incomplete. Any significance 
they may have would be, at most, limited to an indication of the general upwed 
movement of the rates of pay for these classifications over a longer period of 
time. 

(2) He believes the data about compensation and benefits for police 
officers in other Wisconsin cities and in the metropolitan communities surrounding 
Milwaukee, with the possible exception of those related to the pollice perSOIUE1 
for Milwaukee County, are not significant both because of the relative She Of 
the police forces and the absence of any showing that movements in their compen- 
sation and benefits exercised any stimulating or restraining influence on 
Milwaukee compensation and benefits. Similarly, but less clearly/and particu- 
larly with respect to Milwaukee County personnel, the evidence suggested that 
because of the size of the Milwaukee Department and the apparent origin of 
changes in benefit, the compensation and benefits in Milwaukee tend to spread 
to the surrounding metropolitan areas from Mdlwaukee rather than the other way 
around. I' 

(3) On the basis of our previous observations, we are pushed in the 
direction of concluding that comparability should be directed primarily to the 
salaries and benefits of police officers in large metropolitan cities. There is 
additional support for this proposition in testimony that was added which 
suggested that the large metropolitan communities have similar de,mographic, 
housing, income, cultural, and sociological patterns which tend $0 demand a 
common set of policing requirements. Thus, the evidence, although not totsJ& 
free from doubt, at least suggests that the jobs that should be {ompared are 
those of police officers in the large metropolitan areas in the United States. 

II 
(4) Some of the surveys produced data about these groups of police 

officers, but those surveys, while usable, were by no means complete. They 
produced information about starting rates and maximum rates of pay, about the 
period of time that elapsed before the maximum was reached, and in some 
instances, information about whether the maximums included longevity 
increases. But they did not produce conclusive information on these points. 
Moreover, the surveys did not always indicate when changes were last made and, 
more important, what other income payments were available. The Arbitrator 
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mentions these limitations, some of which are inherent in survey processes 
that are not designed to generate information solely for one purpose, simply 
to indicate that these surveys do not produce a single, compelling answer on 
comparability. 

(5) If the comparable tasks are those of police officers in large metro- 
politan cities, neither the Association nor the City's selection of cities to 
be used in making the comparison Is completely convincing. The largest cities, 
which are not in,luded in the City's survey, may have some relevance as the 
Association suggests; but similarly a restriction of the comparison group to 
Minneapolis, Chicago, and Detroit, two of which are substantially larger than 
Milwaukee, likewise ignores conditions that prevail in other comparable cities. 

Having determined that the appropriate comparison group should be the 
police officers in the large metropolitan cities because their tasks seem to 
be comparable, we come to the next and more difficult question. Are the police 
officers in all of these communities comparable in the. manner in which they 
perform the comparable tasks? 

The Association argued vigorously that the sk.iXL and quality of the 
Milwaukee police officers was demonstrably superlor to that of their counter- 
parts in the other large metropolitan areas. In support of this position it 
introduced evidence about the relatively low crime rate and the clearance rate 
of crimes in Milwaukee. It also called numerous dlstingnished judges and 
informed students of police work who testified that, at one time or another, 
they had the opportunity to compare the performance of the Milwaukee personnel 
with that of personnel from other cities, and they found it consistently 
superior. They testified further that not only was their performance superior 
but their reputation for integrity and honesty was equally superior. 

The City acknowledged that the performance and reputation of the Milwaukee 
Department was superior; but It suggested that this was, at least in part, the 
result of the competence and quality of the Depsrtment's management personnel, 
as well as social and cultural standards of the entire community, and not just 
the result of the police officers' efforts. 

During the course of the hearing, there was also a good deal of testimony 
adduced about the degree to which factors such as the number of police officers, 
their geographic coverage, their compensation, and similar matters were the 
prime determinants in protecting life and property and reducing or controlling 
criminal. activity. It is not surprising that the testimony did not produce 
conclusive statistical proof of a tight relationshlp'between the factors 
studied and the postulated results. However, this obviously does not mean there 
is no relationship; and it clearly does not mean that quality In the Depsrtmenf 
personnel is not significant. 

The Arbitrator has reviewed and considered the statistical record of 
criminal activity and clearance and aLl of the testimo~ about the competence 
and the integrity of the Department, and even if allowance is made for some 
testimony that tended to be self-serving, he believes there Is abundant support 
for a conclusion that the Milwaukee Police Department is of superior quslity and 
that the competence and integrity of the police officers contribute significantly 
to that result. It follows that this is a factor that should be taken into 
account in establishing their compensation and benefits. 
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lb) ~tq,,s To Be Included in Determining Comparable COsQensatiOn 

In the more gencralizcd discussion about comparability we note,! that there 
was a problem in determining whether base salaries or salaries and,,other direct 
income should be used in making salary and benefit comparisons. 4 

In the present proceeding, the City argued that the comparisons should be 
made on the basis of total compensation rather than salaries alone !,and submitted 
tables that compared the total labor costs (salaries, allowances, pensions, 
insurance, etc.) for aLL the cities included in its surveys. The +ssociation 
did not specifically address itself to this question but, in effect, it tended 
to support its positions on the specific issues by comparisons on each item in 
dispute among the cfties it included in its survey. 

The Arbitrator believes that neither approach is totally acceptable. He 
is more disposed to the total compensation concept than the item-by-item approach 
because it comes closer to reflecting the priority-ordered benefits sought in 
collective bargaining; but it is inadequate because the data from which the 
aggregate result is obtained are too uncertain and because some items that are 
included can be more caref'ully and critically evaluated on a sub-group basis. 
Therefore, he shall approach the salaries and benefits issues on a:more 
compartmentalized basis. The discussion of salaries wUJ. not be llplited to base 
sslaries but wKU. include consideration of the educations3 allowance and the 
payment of virtually the total pension costs by the City. Howeverj payments 
for work at other than regular hours, payments for time not worked; retirement 
benefits, and insurance and income-maintenance items will be considered as 
separate categories. The Arbitrator notes that the City adopted this general 
approach in the arguments it advanced in its post-hearing brief. 1 

'0) Time Periods for Comparisons 1~ 

Plthough it is customary to compare changes that have occurred in the cost- 
of-living and changes in the general wage patterns that have occurred elsewhere 
since the last adjustment in compensation, and this wKl.l be done in this case, 
the Arbitrator believes it also is essential to look at changes over longer 
of time in order to determine whether the police officers have beed properly 

spans 

sharing in the economy's development and how they have been faringin relation to 
other employees in general. Therefore some consideration will be given to 
salary movements over longer periods of time, but with a note that:.the selection 
of the base for comparison can significantly affect the resulting 5omparison. 

(d) Changes in Importance of Police Tasks and Demand for Police Personnel 

There is considerable evidence that the difficulty and importance of police 
tasks have increased substantially during the past lo-15 years. That change, 
however, has not been confined to Milwaukee but seems to have been~country-wide. 
There also is some evidence to indicate that turnover and vacancy rates tended 
to be higher in Milwaukee during the period 1965-1967 than over a longer time 
span, but that in the last few years these rates have noticeably decreased. 
Brief reference will be made to these developmen$s in the discussion about 
salaries. 
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(e) The Ability to Pay 

In the course of the presentation of its case, the City stated that the 
original Association demands would have increased the City's police payroll 
costs by approximately $19 million for the calendar year 1973.= During the 
course of the hearing, the Association dropped some demands and amended others. 
As a result, the City estimated that these amended demands would cost approxi- 
mately $9.4 for the 1973 calendar year but would escalate costs in later years. 
In its post-hearing brief the City argued that even these revised figures were 
understated because the testimony of the actuaries and insurance specialists 
clearly demonstrated that the cost estimates for the pension programs and 
insurance programs were substantively understated. 

We do not here have to consider whether the City's estimated costs of the 
Association demands are correct. It is sufficient to note that they are 
substantial and then turn to the City's argument about its ability to pay all 
or any portion of them. 

The City presented a vigorous and serious argument that it did not have 
the ability to pay, either in the short run because budget commitments and tax 
levys for 1973 had already been set, or in the longer run because of statutory 
limitations on the mill tax rates, the relatively small anticipated increase 
in the assessed value of property because of the changing physical and demo- 
graphic structure of the City, the relative decline in revenue from federal 
and state sources and the increasing property tax burden borne by Milwaukee 
property owners to meet the expanding demand for community services. 

The Arbitrator is not knowledgeable about the intricacies of municipal 
taxation and finance or municipal development. However, he was impressed with 
the detailed and systematic arguments of the City witnesses on these questions, 
and he believes and finds that they were not just routine responses to employee 
demands but were seriously advanced to point out the dilemmas of the metropolitan 
city caught in the vise of a real limitation on its ability to raise revenue and 
an expanding demand for services, often enjoyed by those who do not pay for them, 
at least directly. 

In these circumstances, the "ability to pay" is real and cannot be 
dismissed or ignored. however, it is not a sufficient answer to the question 
of what is the proper level of compensation and benefits for those who are called 
upon to supply municipal services. In any one period of time, the inability to 
pay may have to be taken into account in determining what should be granted at 
that time; but it cannot be a longer term standard premised on the proposition 
that the existing level of employment at existing salaries and benefits will 
have to be maintained. If additional revenue cannot be raised, then the 
difficult and painful process of adjusting the levels of employment and the 
priorities of services to be rendered will have to be undertaken andpecisions 
will have to be reached about the quality and quantity of services and personnel 
the City decides to maintain. Thus the ability to pay must be taken into account, 

11. The total salary payroll for the Police Department for 1972 was approxi- 
mately $28.5 million. (PPPA Exhibit 58A, page 63.) 



J&J+- 

particularly in the very short run, but it cannot be the sole determinant in 
evaluating what the compens ation and benefits of a particular group of essential 
employees shall be. 

Salaries 

The Association originally requested 813 inimum across-the-board salary 
increase of $1300 for a one-year agreement, but during the course of the 
hearing it stated it would not oppose a two-year agreement provided an appro- 
priate adjustment in salary was included for the second year. The ICity opposed 
any general increase in salary and proposed a three-ye= agreement with cost- 
of-living adjustments, in accordance with a defined formula, in the" second pay 
period following the publication of the February 1973 Bureau of Labor 
Statistics Consumer Price Index for Milwaukee, to reflect the changes in that 
index between November 1972 and February 1973, and a further cost-of-living 
adjustment to be made in the 14th pay period in 1974 to reflect changes in the 
same index between May1973 and May1974. The details of the City% cost-of- 
living proposal were not developed at the hearing, but the Arbitrator is con- 
strained to point out that neither the formula itself nor the periods for 
which it would be applied would produce a result that would maintain the 
purchasing power of the police officers' salaries from the time of their last 
salary adjustments on January 1, 1972 to the dates on which the cost-of-living 
increases would become effective. 

The Association basically contends that a $L300 adjustment is necessary to 
compensate the police officers for the increased danger and complexity of their 
tasks and for the additional skills and qualities demanded of them to carry out 
those tasks; that the salary for the Milwaukee police officer at the top of the 
regular salary schedule (@l,5% at the end of four years) is lowerthan the 
maximum salaries paid to police officers in the largest cities in the United 
States and particularly so in comparison with the maximum zslaries for police 
officers in Detroit, Chicago, and Minneapolis; and that when these facts are 
considered in conjunction with the changes in the cost-of-living, as well as 
increases generally granted other employees since the last adjustment in salary 
on January 1, 1972, and the demonstrated quality of the Milwaukee police force, 
the requested adjustment is fully warranted. 

To support its argument about the relative position of the Milwaukee police 
officers, the Association submitted its survey results which indicated that the 
maximum salary for patrolmen in XL large U.S. cities exceeded that paid in 
Milwaukee, It also produced documentary evidence and direct testimony that 
indicated that as of January 1, 1973 the salary of a police officerin Chicago 
at the end of 5 years of service was $14,124 and that longevity payments are 
payable in addition to that top base salary; that as the result of an arbitration 
award, the salary for a police officer in Detroit at the end of 4 years of 
service :qaz $13,300 as of November 1, 1972 and would increase in four incremental 
steps during 1973 and 1974 to $15,000 az of March 1, 1974, and that'longevity 
allovancez were payable in addition to these top rates; and that as of Jenuary 1, 
1973 the salary of a Minneapolis police officer at the end of 7 yeah of service 

12. A $1300 salary increase equals Il.246 of the top patrolman's salary of 
$11,586. The average salary in the bargaining unit is approximately $X,600. 
Therefore the proposed increase would equal approximately ll$ of the average 
salary. 
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WGS .$l3,0?0 urhid incrc~axs to $23,860 at the end of 25 years of service as a 
result of cmdl annurzl longevity payments. 

The City contends that the Association was highly selective in the cities 
it included in its salary conparisons and that its more representative sample 
of cities between hOO,OOO and l,OCO,OGO in population established that the 
Milwaukee police officer salary was well above the average salary of police 
officers in those cities even if longevity allowances are taken into account; 
that the Milwaukee police officer position in that grouping of cities is even 
more favorable if allowance is made for the educational and pension payments 
granted by Milwaukee; that the Milwaukee police officers have received large 
increases over a period of years to compensate them for the increasing dangers 
and demands made on them; and finally, that given the City's current inability 
to pay, no increase beyond the proposed cost-of-living adjustment is either 
proper or can possibly be paid except at serious cost to police and other 
public services. 

In support of its position, the City introduced its survey tables which 
indicated that Milwaukee ranked 8th in its table of 28 cities on a straight 
salary basis, but ranked 6th in that table on a total compensation basis, and 
4th in a table that reflected the police officer's pay after deductions. This 
latter table heavily reflected the full payment of pension contributions by the 
City. It s&o introduced a table which indicated that the police officer's 
maximum salary increased 94.7% between January 1960 and January 1972, the date of 
the last salary adjustment, and that during the same period of time, the cost- 
of-living increased 36.&j,, the average salary for other City of Milwaukee 
employees increased 75.3$, and wages for Milwaukee production workers increased 
65.9%. It argues that this table clearly demonstrates that the police officers' 
salaries have been adjusted to reflect the increasing demands made on them, that 
their salary increases have substantislly exceeded the increases in the cost- 
of-living and therefore have resulted in a substantial real value increase, and 
that police officers have bettered their position in relation to other City of 
Milwaukee employees and other employees in the community. The City also pointed 
out that this same table indicates that increases granted in more recent years 
(1965 and thereafter) revealed these same improvement characteristics but in a 
more intense form. 

The Association called Dr. Peter L. Danner, Chairman of the Department of 
Economics at Marquette University, and the City called Dr. Francis W. Gathof, 
Professor of Economics at Beloit College, as expert witnesses. Each had reviewed 
some of the massive data that had been introduced at the hearing in order to 
present their findings and conclusions about the data. The Arbitrator believes 
that the most faithful manner in which to present their conclusions is to quote 
from their summary statements. 

Dr. DaMer concluded his testimony as follows: 

I think that I can reasonably conclude that the present request of the 
Police Association of $1,300 will barely maintain the real income that 
they enjoyed in January, 1971, (sio) if the present inflation continues. 
It will not. . . maintain their relative position vis-a-vis semi-skilled 
and some skilled workers in industry, It certainly does not seem to keep 
pace with respect to the increasing demands and the hazards of the job. 
It does not recognize the realization that Milwaukee experiences as a 



result of the superior performance of kK~waukee Police in maintaining civil 
order and in controlling crime. I do think that Milwaukee enjoys a police 
bargain, (and) . . . that there is a greater reduction in . ,; . crime for 
every dollar expenditure on police. (h. 7128) 

Dr. Gathof concluded his summary, In two sections, as follows': 

The conclusion is quite apparent from the tables and the: graph. 
Milwaukee stands at a quite high position in terms of total cost, in ten66 
of totsl compensntion. It is well above the average, with, of course, the 
exception . . . of Washington, D.C. which cause6 the averages to move 
substantially, but by and large, on the basis of sll of this evidence, my 
conclusion is that Milwaukee is well above average. . . and among the 
highest half dozen or 60 of the largest cities and Certainly pre-eminent 
in the Wisconsin cities. (Tr. 6797) 

. . . In summary then, it appears that Milwaukee does have a police 
force that is manned,by expensive employees, and furthermore,' that the 
City of Milwaukee ha6 an inordinately large number of such emplOyeeS. . . . 
The financial burden of Milwaukee municipal services, particularly the 
excessive growth of the police budget was indicated in the Hawkins exhibit. 
These have contributed to Milwaukee being a high tax cost city. 

Of course, given the constraints imposed by the State on sources of 
revenue, there appear to be no market reasons for cpntinuing'to pay such 
costs. 

Milwaukee ha6 demonstrated that it can get the police it needs for 
the money it is now paying, and unless there is a contincin,~argument for 
a larger police force on ground8 other than criminal rates, then the use- 
fblness of the large force must be questioned. I' 

This is particularly 60 because police work is largely fe6pOnSe 
in nature, and therefore the larger the force, given the amount of response 
work to be done, the less work per man there is, and so on a~~productivity 
basis the less ought to be the pay. 

Conversely, the higher the pay, the smsJler must be the:force in order 
to get value received. This final point will, of course, berforced upon 
the city as was amply demonstrated by Ellis' Item 53 which shows the com- 
parative cost of the dollar increases in various cities and by the testi- 
mony of Whitney and Heaps that there is practically no unexploited taxable 
capacity open to the City of Milwaukee which it csn tax to meet increased 
costs. (or. 6887-6888) 

The Arbitrator has already indicated he has reservations about the sample 
of cities used by each of the parties. He repeats here hi6 earlier observation 
that he can find no persuasive reason to limit his analysis to the four major 
cities selected b;r the Association nor to eliminate from consideration the 
salaries paid in the very large cities a8 the City suggested. This ia particu- 
larly true if the Arbitrator is correct in hi8 conclusion and finding that what 
a police officer does is very much the same in sll large metropolitan areas. 
However, the inclusion of the largest cities in a survey table does not 
drastically change the Milwaukee patrolman's relative position but it would put 
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hin closer to the m iddle of the salary array. If allowance is made for the 
additional income the Elilwaukee police officer receives because the City pays 
virtually the full pension contribution, the M ilwaukee police officer's position 
obviously moves up on that table, but even so the sslary schedule in a 
substantial number of cities would still exceed the schedule in M ilwaukee. What 
is significant, but not surprising, as one reviews such a table is the indication 
that ell these salaries are moving upward. Testimony in the hearing confirmed 
changes in the salaries for police officers in Detroit, Chicago, and M inneapolis 
and indicated tbdt negotiations or proposals for increases were in progress in 
an additional number of the cities that would be included in such a survey 
table. Press accounts indicate that a settlement was reached in April in 
Seattle which will provide sizeable increases, and that upward adjustments have 
just been made in Indianapolis. The developments which were reported in the 
press were not included in the record but the Arbitrator believes they reflect 
developments to which references were made at the hearing and that he can and 
should take judicial notice of them . The testimony at the hearing also Cheesy 
established that the cost-of-living has increased since January 1, 1972 and that 
wage adjustments are being made generally throughout the economy and were made 
for certain other City of Milwaukee employees. 

All of this evidence persuasively demonstrates that an adjustment in the 
salaries for the M ilwaukee police officers is warranted; the question is the 
amount of that adjustment. In this connection we note that the Association 
vigorously urged that the increased responsibilities and duties of police 

' officers be given particular consideration in determ ining the adjustment that 
should be made. 

The issue of special recognition for the increased demands on the police 
officer in today's society has been discussed in the negotiations between the 
Association and the City for a period of almost ten years. The record in this 
hearing indicates that this question was one of the major issues in the fact- 
finding procedure in 1963-64, in which the Association asked that the police 
salary structure be broken out of the regular City job classification system and 
that the police job classifications be accorded the special recognition that the 
police duties entailed. The Panel in that case stated: 

In recent years, the duties of the Policeman, as the custodian of law 
and order in community life, have become more arduous, more'varied, and 
more hazardous, with increasing need for independent judgment. (p. 18) 

. . 
5!hi Panel takes judicial notice of the fact that the public, and 

rightly so, is demanding increased police protection,--though seemingly 
reluctant at times to foot the bill for the Policemen's improved training 
and performance required to do the job--and that the Policeman, and rightly 
so> is restless under a program  which finds him  classified with such occu- 
pations--no offense meant--as Book Binder, Meter Repairman III, and 
Weights and Measures Inspector, at a salary which does not adequately 
compensate him  for his routine duties, to say nothing of his increased and 
increasing responsibilities. (P. 19) 

. . . . 

Recommendations 

1. That the City grant the request of the Policemen to be "broken 
out" of the overall classification system, so as to be free to concentrate 
on their own special problems in future collective bargaining negotiations, 
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2. . . . . and bargain out a Ned and realistic sys&m of compensation 
and working conditions reflecting the character and importance of the 
Policemen's duties in 1965, A.D. and not B.C. (p. 20) 

In the factfinding proceeding in 1966-67 the question of police responsi- 
bilities was again discussed and the factfinder made the following comments about 
that matter: 

In the last analysis I am convinced that police work is so complex and 
presently puts such demands upon those who undertake the work ,that the 
necessary quality cannot be attracted-unless the community is willing to 
pay the bill. (p. 13) 

& GeLities of life, including the tight job market, lead me to 
conclude that salary is certainly a most important factor in insuring the 
recruitment of qualified men and the fostering of a morale which will ' 
insure that the public will enjoy good law enforcement. 

I do not feel that current salaries or those offered by the City for 
1967 and 1968 will accomplish the desired end. (p. 14) 

In the factfinding in 1970-71, the issue was again extensively discussed 
and some of the same distinguished jurists and scholars who testified in the 
present proceeding testified in that factfinding proceeding. In that case the 
factfinder stated: 

The nature and analysis of a city policeman's work as described in the 
testimony of the five learned and experienced judges and in that of George 
L. Kelling, the scholarly graduate student in the area of criminal justice, 
may be summarized as follows: that the qualities required of a policeman 
include coolness, courteousness, civility, quietness, attentiveness, 
zealousness, patience, discretion, firmness, energy, respectfulness, 
efficiency, dignity, honesty and courage; that a policeman must, without 
the benefit of supervision, make important decisions in connection with the 
preservation of life and the defense of person and property; that from day 
to day he deals with the public at sll levels and often in difficult cir- 
cumstances. (p. 70) 

. . . . 
The Fact Finder does not disagree with the Association's #picture of 

the nature of a policeman's work, particularly in modern metropolitan 
areas, the dangers inherent in such work, the drawbacks, the qualities which 
a policeman must demonstrate in order to perform this work in its manifold 
and varied aspects with that very high degree of efficiency for which it 
calls, and actually demands. On this aspect of the case it is not necessary 
to enlarge. However, it may be added that, at long last, society is 
beginning to consider the nature and the responsibtiities of the policeman's 
position as distinctly professional. . . , (p. 71) 

. . . . 
The relevance of the Association's picture of the nature of a police- 

man's work particularly in modern metropolitan areas, the dangers inherent 
in such work, the qudlities which a policeman must demonstrate to perform 
this work, its manifold and varied aspects, with that very high degree of 
efficiency for which it calls, cannot be effectively denied. 

To this Fact Finder, the relevance is obvious, particularly to the 
issues of salaries and wages. (p, 72) 

:: 
Y. iA 

, 
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The evidence indicsles that these findings and comnents influenced the 
factfinders' recommendations and the final agreements about salaries that were 
reached in the negotiations that followed these findings and recommendations. 

The Arbitrator also believes and finds that the evidence about changes 
in salaries set out in the tables that reflect police officer salary advances 
since 1965 in relation to changes in the cost-of-living and to the advances 
granted to other City employees and production employees in the M ilwaukee area 
reflect the observations and judgments made by the factfinders. Thus, the 
evidence as a whole convincingly demonstrates that there has been a recognition 
that the police officers' duties have become increasingly demanding and complex 
and that new skills and expertise are demanded to perform  them . It also 
indicates that special adjustments In the police officers' compensation were 
therefore warranted and granted. 

The Arbitrator is not ready to state that the adjustments heretofore made 
have removed whatever inequities may have existed or that none exist today; 
however, he is persuaded that the issue has received careful and extensive 
consideration and a significant response. Therefore that issue is not a new 
one that requires intense, special consideration in this case. 

Before turning to the question of the specific amount of adjustment which 
schould be made in the present case, the Arbitrator believes some brief comment 
should be made abcut the conclusions advanced by the economists for the parties. 
He agrees with Dr. Danner's general concern about the erosion of the immediate 
past salary adjustment as a result of the changes in the cost-of-living since 
that adjustment was made. Hojrever, he does not believe and therefore does not 
agree that Dr. Danner demonstrated that the adjustment demanded by the Associ- 

1972,- 
ation would barely maintain the reel income the officers enjoyed in January 

or maintain their relative position with other categories of employees 
in M ilwaukee, or keep pace with the increasing demands of the job. He believes 
his observations about the prior recognition of the increasing demands on the 
police officer and his comments below about cost-of-living changes will 
provide grounds for his disagreement. The Arbitrator also does not agree with 
Dr. Gathoff's conclusion that M ilwaukee is manned by expensive employees, 
that there appears to be no market reason to continue to pay the costs involved 
in their employment, and that M ilwaukee "can get the police it needs for the 
money it is now paying." The record has established that M ilwaukee has a quality 
police force. In relation to the pay of police officers in other cities, that 
quality clearly is not expensive since M ilwaukee salaries are not out of line 
with salaries paid in other cities, Finally, and most important, there is a real 
question whether officers of comparable quality could be hired or the present 
officers retained if either the applicants or the incumbents concluded that 
the salary recognition accorded in the past would not be continued. 

The last salary adjustment for police officers occurred on January 1, 1972. 
The published Consumer Price Index f ff; M ilwaukee that appeared closest to that 
date was the index for November 19'71 which registered 120.9 (1967-100). The 

13. Dr. Danner referred to January 1971 as a base period. The Arbitrator beliezs 
it is clear that he was referring to January 1972. 

14. The index for a particular month customarily appears about the m iddle of 
the second following month. 



index for November 1972, u:hlch &id not a~year until January 1973, ref$.stered 
125.0, an increase of 4.1 points or 3.4% over that for November 1971. Thus the 
cost-of-living for the period of November 1971 to November 1972 increased 3.4$. 
Several additional consmer price indices have appeared since January 1973, the 
most recent being that for May 1973, which appeared in July 1973, and 
registered 130.0, an increase of 9.1 points or 7.55 over the index for 
November 1971. Thus it could be argued that as of May 1973 an increase of 7.546 
would be necessary to maintain the purchasing power of the January;l, 1972 
salary. ii 

But this is not the only way in which one can look at these kjnds of data 
since such a short-run analysis may not reveal longer term adjustments. In the 
settlement that was reached in the long-drawn-out negotiations for!the 1971-72 
Agreement, substantial adjustments were made in the police officers' salaries. 
The total adjustments in the top salary for police officers during!~that two- 
year contract period was $1866 which represented a 1% increase Inthe top 
salary rate ($9720) which prevailed during the last half of the calendar year 
1970. However, during the period from January 1, 1971 to the present time 
(July 1973) the cost-of-living index for Milwaukee increased from l17.8 
(November 1970) to 130.0 (May 1973), an increase of 12.2 points or'10.2$.15 
Thus even though the most recent salary adjustment was diluted by recent 
increases in the cost-of-living, the adjustment over the longer period repre- 
sented a real gain in the police officers' compensation. 

The Arbitrator is persuaded that both of these rates of change must be con- 
sidered in determining what salary adjustment is appropriate. He also believes 
that he must consider the adjustments that are being made in the e?onomy in 
general (which now seem to be falling in the 5% - 7% range); the general wage 
guide lines (which still use 5.5% as a guide for wage decisions); the 
settlement made with other City of Milwaukee employees; the apparently real 
budgetary constraints that exist in the City, at least in the short run; and 
finally the fact that the police officers are not permitted to earn income at 
outside employment.16 

15. In oral argument the City contended the figures were 2O.s and 9.7% 
respectively. The Arbitrator believes the City used the average s&lary that 
prevailed during 1970 as its base and the average cost-of-living figure for 1970. 
The Arbitrator believes his method of computation more accurately reflects 
changes from the time of the adjustment and the index which appeared at that 
time. The City also measured the change in cost-of-living only through 1972 
and thus did not include the early 1973 figures. 

16 The Arbitrator is aware that Chapter 246 Laws of 1972 provides' that in deter- 
mining the proper compensation for police officers, the Arbitrator was to 
utilize increases in the cost-of-living, as measured by the Consumer Price Index 
of the Bureau of Labor Statistics, since the last adjustment in compensation and 
also the Bureau's most recently published Standards of Living Budgets for Urban 
Families, Moderate and Higher Level. 

As previously noted, the Arbitrator construes the word "utilize" to mean that 
he shall give consideration to these documents but not as a comman,d to apply them 
mechanically. The Opinion demonstrates that the Consumer Price Index was 
utilized but makes no specific reference to the Standard of Living Budgets. 
However, the Arbitrator has studied the most recently published Budgets (June 
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The Arbitrator must frankly state that he knows of no procedure or 
mechanism that can take all. of these factors into account and to distill 
from them a set of figures that is precisely correct. He has reviewed ell of 
the enumerated factors and has tried to weigh them as best he can in the light 
of the evidence and the arguments made by the parties and to produce a 
result that takes into account the recent changes in the cost-of-living; protects 
the previous gains from erosion; establishes salary rates that tend to be on the 
favorable side in order to keep the Milwaukee police officers, who cannot earn 
outside income, in a clearly defensible relationship, in the light of the quality 
of the force, to their counterparts in other large cities; but on a cost basis 
that recognizes the City's present budgetary constraints. He therefore 
determines that the specified adjustments should be made on the designated 
effective dates set out in the Award. 

Award 

Effective 
(a) the first pay period beginning on or after November 3, 1972, a 3.5$ 

increase over the rates that prevailed immediately prior to that date; 
(b) the first pay period beginning on or after May 3, 1973, an addition& 

3.5$ increase over the rates that prevailed immediately prior to 
November 3, 192; 

(c) the first pay period on or after November 2, 1973, a $ increase over 
the rates that prevailed immediately prior to November 2, 1973; and 

(d) the first pay period on or after May 3, 1974, an additional 3% 
increase over the rates that prevailed Immediately prior to 
November 2, 1973. 

Longevity 

The Association proposed that in addition to their re&ar compensation, 
police officers should be granted longevity pay at the rate of 246, 49%, and 6$ 
of base salary after 8, 12, and 1.6 years of service. In support of its pro- 
posal, the Association argued that a longevity payment is a recognition for the 
additiondl competence and experience a police officer brings to his assignment 

WiTi). He notes that "The budgets illustrate. . . different levels of living 
baaed on estimates of costs for different specified types and amounts of goods 
and services rather than actual expenditures by families," and further that "the 
budgets do not represent how families of this type actually spend their money. . 
Rather, they reflect the assumptions made about the manner of living at each of 
the three levels." Thus, the budgets are estimates of what a hypothetically 
defined set of outlays would cost in different cities rather than studies of 
what is in fact spent. The annual cost of an intermediate budget for a b-person 
family in Milwaukee in the autumn of 1972 was $U,g62, and the annual cost of 
a higher budget for a similar family was $17,226 in the autumn of 1972. When 
appropriate allowances are made for retirement and health coverage items included 
in these budgets, as well as other police officer income, the Arbitrator believes 
the determined salary meets the statutory standard. Moreover, he notes that the 
change in these budgets on a national basis, from 1971 to 1972, was 4%. 
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by virtue of his continued %x-vice. It argued further that the principle is 
recognized in many other cities and cited the fact that in 19 of the 24 cities 
included in its survey, longevity payments are made. 

The City opposed the proposal on the ground that such a proposal simply 
rewarded personnel for length of service without regard to their productivity 
or effort to improve their contribution to the Department's tasks! It con- 
trasted this kind of payment with educationsl payments, which it supported. 

There are a number of problems involved in this question. Police work is 
varied and complex. An alert, thoughtful officer undoubtedly can iand does 
perform that work more effectively as he gains experience and develops insights 
about the situations in which he dictions. But the key words here are "alert" 
and "thoughtful." They represent elements of effort and action toward improve- 
ment and not mere passivity by the officer. It is this point to which the 
City directs its argument and illustrates its point by noting that the 
Educational Program makes a demand for an active effort on the part of the 
officer to improve his capability, but mere passage of time on the job does not. 
This general proposition has merit but it also has limitations. It makes no 
allowance for the officer who does think and reflect about his work snd tries 
to perform it better, except when he undertakes some formal train%, which 
may or may not result in improved performance. Since the Milwaukee force is 
a quality force and has strong management direction, the Arbitrator is disposed 
to believe that, in general, experience on the job will be beneficial just as 
sdditionel educational training will be. 

There is a second and different facet to this problem. There' are lines of 
promotion in the Police Department which are open to police officers but 
the number of openings is resltively small by the very nature of the Department's 
structure and function. Therefore, the opportunities for salary and status 
recognition for superior performance appears to be limited, and it is quite 
common for the police officers to spend their entire service in one rank. In 
those circumstances, once an officer reaches the top of his rank after four 
years of service, he receives no further adjustments in salary except those 
that come about through general increases. 

The Arbitrator believes that some recognition for the general likelihood 
of some improvement in performance for on-the-job experience is desirable. He 
notes also that provision for longevity increases prevail in 16 of the 27 cities 
surveyed by the City, in 19 of the 24 surveyed by the Association, and in 20 
of the 29 included in the Philadelphia survey. However, the Arbitrator does 
not believe the recognition should be granted on the basis of length of service 
without regard to rank, but on the basis of length of service in rank after 
the top of the rank has been reached. Under these conditions there will be 
recognition for experience and expertise acquired over time that is not other- 
wise recognized. Therefore he determines that longevity payments should be 
awarded. These should be dollar sums payable on an annual basis in the same 
manner that the educational payments ere made and should not be included in the 
determination of overtime premium pay or in the cslculatinn of pension benefits. 
The first payments shall be made as soon as possible after December XL, 1973 
and each year thereafter for service status.in rank as of the close of 
business, on December 3, 1973 and each December 31 thereafter. ) 



Uniform Allowance 

The 191-72 Agreement provides a uniform allowance in the amount of $155.00 
per year for all bargaining unit personnel whether or not they wear a designated 
uniform. The Association requested this allowance be increased to $200.00 per 
year on the ground that uniform replacement, cleaning, and maintenance costs 
had increased. The City opposed the request primarily on the ground that the 
records of actual expenditures for uniforms indicated that police officers did 
not spend amounts even approximating the allowances. 

Inspector Zisrnek testified that officers are required to report uniform 
purchases and that these records showed that actual purchases equ&Led less than 
1% of the allowances paid and that the amounts expended over the past few years 
had not increased significantly. 

The Arbitrator believes and finds that even if cleaning and maintenance are 
taken into account, actual expenditures for uniform replacement and maintenance 
do not even come near to the sJJowance granted for that purpose. Under these 
circumstances the allowance is misnamed and becomes a payment in lieu of 
salary. The Arbitrator believes the adjustment already proposed in the salary 
structure is appropriate and should not be amended by an increase in the uniform 
allowance that is not related to its purpose, Consequently the evidence does 
not support the Association's demand, and it should not be granted. 

Award 

The Association's request for an adjustment in the Uniform allowance is 
denied. 

Gun Allowance 

During the negotiations for the lV?'l.-72 Agreement the Association proposed 
that a gun allowance be paid to the police officers. The City opposed the 
proposal. However, in the intense negotiations that took place just before a 
settlement was reached, an agreement was made to grant a gun allowance to clean 
up a number of miscellaneous items. In the current negotiations, the Association 
proposed that the gun allowance be increased to $1.00 per day on the ground that 
police officers were required to be armed at all times whether on or off duty. 

The testimony established that a gun is made available to each officer as 
part of his required equipment. There is no officer expenditure to replace or 
maintain it. Therefore, the Allowance, like the excessive uniform allowance, is 
in effect an indirect selary payment. For reasons already expressed on this 
point under the Uniform Allowance item, the Arbitrator believes such payments 
should be avoided. In any event, no persuasive'evidence was submitted to warrant 
an Increase in the Gun Allowance and therefore it will not be granted. 

Award 

The Association's request for an increase in the Gun Allowance is denied. 



Uniform Allowance 

The 1971-72 Agreement provides a uniform allowance in the amount of $155.00 
per year for all bargaining unit personnel whether or not they wear a designated 
uniform. The Association requested this allowance be increased to~i$200.C10 per 
year on the ground tnat uniform replacement, cleaning, and maintenance costs 
had increased. The City opposed the request primarily on the ground that the 
records of actual expenditures for uniforms indicated that police officers did 
not spend amounts even approximating the allowances. 

Inspector Ziarnek testified that officers are required to report uniform 
purchases and that these records showed that actual purchases equalled less than 
1% of the allowances paid and that the amounts expended over the past few years 
had not increased significantly. I, 

The Arbitrator believes and finds that even if cleaning and maintenance are 
taken into account, actual expenditures for uniform replacement and maintenance 
do not even come near to the allowance granted for that purpose. Under these 
circumstances the allowance is misnamed and becomes a payment in lieu of 
salary. The Arbitrator believes the adjustment already proposed in the salary 
structure is appropriate and should not be amended by an increase in the uniform 
allowance that is not related to its purpose. Consequently the ev~idence does 
not support the Association's demand, and it should not be granted. 

AWard 

The Association's request for an adjustment in the Uniform allowance is 
denied. 

Gun Allowance 

During the negotiations for the 1971-72 Agreement the Association proposed 
that a gun allowance be paid to the police officers. The City opiosed the 
propossl. However, in the intense negotiations that took place just before a 
settlement was reached, an agreement was made to grant a gun allowance to clean 
up a number of miscellaneous items. In the current negotiations, ',the Association 
proposed that the gun allowance be increased to $1.00 per day on the ground that 
police officers were required to be armed at LLl times whether on or off duty. 

The testimony established that a gun is made available to each officer as 
part of his required equipment. There is no officer expenditure to replace or 
maintain it. Therefore, the allowance, like the excessive uniform allowance, is 
in effect an indirect salary payment. For reasons already expressed on this 
point under the Uniform Allowance item, the Arbitrator believes such payments 
should be avoided. In any event, no persuasive evidence was submitted to warrant 
an increase in the Gun Allowance and therefore it will not be granted. 

Award 

The Association's request for an increase in the Gun Allowance is denied. 
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Auto ALlWance - 
The 1971-72 Agreement provides that when an employee is expressly authorized 

to utilize his privately-owned vehicle for Department business, the City will 
provide liability and collision insurance. 

In the present negotiations the Association made a request that in similar 
cases of the utilization of a private vehicle the officer should be reimbursed 
1.44 a mile for the use of-the cer, The City opposed the request on the ground 
that City cars and public transportation are available to police officers for all 
official transportation and that authorization for the use of a privately-owned 
vehicle was only made for the personal convenience of the officer. 

Candor compells the Arbitrator to observe that this issue is hardly worth 
the time the parties devoted to it. If the City is correct that utilization is 
for the convenience of the police officer, the demand is hardly one which the 
Association should get aroused about; conversely, if the utilization is limited 
to situations in which expressed authorization is granted, then the Department 
can end the matter by directing its supervisors not to authorize such utilization. 
Logically the merit of the case fsJ.ls to the Association, but the Arbitrator 
does not believe and cannot find that the evidence about the problemdemonstrated 
that the record-keeping that would be necessary to deal with the matter warrants 
a change in the present arrangements. 

Award 

The Association proposal for mileage compensation is denied. 

Auto Ferking 

Although this issue is not strictly an allowance issue, it will be treated 
in this section of the Opinion because the Association presented this issue and 
the Mileage issue together. 

The Association requested that the City make available 200 parking stalls 
in the publicly-owned parking structure in McArthur Square, which is adjacent 
to the Police Administration Building, for police officers who must come to the 
area for court and police work. The City opposed the request on the ground that 
the McArthur facility is the only public parking facility in the public building 
area and that setting aside the requested units would seriously curtail the use 
of the facility for the public, In addition, it contends that it makes 
facilities available for persoonel who have continuing need for parking, particu- 
larly at unfavorable hours. 

The evi.dence indicated that parking space in the central city area is in 
very short supply and that police officers, like members of the public, find it 
difficult on occasions to find parking space easily. However, the testimony 
did not demonstrate that the problem of finding parking space for police officers, 
particularly in the light of alternatives, such as public transportation, which 
are available, is of such urgency that almost 2C$ of the total space available 
in the McArthur Square facility should be set aside for police officer parking. 

Award 

The Association request for 200 parking stells in the McArthur Square 
parking facility is denied. 
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Holidays and Vacations 

The Arbitrator believes these two items should be consideredtogether since 
they represent by far the most significant compensation for time not worked 
and they can be measured in terms of total days of compensated time off. 

Police officers now receive ll days off during the year in lieu of paid 
holidays. In addition, like all other city employees, they receive vacations 
in accordance with the following schedule: 

10 scheduled duty days off for employees with at least 1 year of service 
15 scheduled duty days off for employees with at least 8 years'of service 
20 scheduled duty days off for employees with at least 18 years of service 
25 scheduled duty days off for employees with at least 25 years of service 

The Association requested one additional day off in lieu of paid holidays 
and a reduction in the years of service for the 15, 20, 25 scheduled duty %‘S Off 
to 5, 10, and 20 years, respectively. 

The Association argued that its holiday request was warranteq because other 
City employees had time off on the holidays celebrated and that most of them 
also received more days off because of the "09" days granted to them. Similarly, 
it argued that its vacation request should be granted because of the uncer- 
tainty of police officers' vacations and the nature of their dutie's. 

The City considered both of these items together and argued that its survey 
of 28 cities indicated that, either singly or jointly, Milwaukee was above 
average in holidays and vacations for employees with brief or moderate service 
and well above average for employees with long service. It then emphasized that 
these days off were costly items since policing services had to be performed at 
all times and that any reduction in compensated time off required 'either 
additional personnel or work on an overtime basis at premium pay. ~ 

The Arbitrator has reviewed all the surveys that were introduced in'the 
hearing. Milwaukee is above average, but by no means at the top, 'in holidays 
or in vacations for employees with 1 to 8 years of service, and then moves 
toward the top of the scale for employees with 1.8 and 25 years of service. In 
addition, the evidence indicates that most other City employees do have more 
than ll holidays. The evidence also indicates that some edditionel benefits 
in the holiday/vacation area are being negotiated for police officers in com- 
parable large cities as well as for the public employees. Therefore the 
Arbitrator determines that 1 additional day off in lieu of holidays and that the 
years of service for entitlement of 20 scheduled autY &Ys off for,vacationbe 
reduced from 18 to 15 be granted in the second year of the Agreeme,nt. 

Award 

In the contract year November 1973 through November 1974, 1 additional 
day off in lieu of holidays shall be granted, and the years of service for 
entitlement of 20 scheduled duty days off shall be reduced from 18 to 15. 

Premium Pay for Work Assignments II 
Although all police officers are on 24-hour duty status, they are regularly 

assigned to a-hour shifts in accordance with a rotating set schedule of consecu- 
tive on and off days. 
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Under the 1471-72 Agreement, assignments authorized by the Department out- 
side the set scheduled 8-hour shifts are defined as overtime. Some of these 
overtime assignments, such as Court Time, Training Time, Proclaimed Civil 
Emergency Time, assignments made outside the set schedule with one week's ' 
advance notice, and the first h hours of overtime in each two-week pay period, 
are compensated, either in cash or time off, at the officer's straight time 
rate; sll other overtime assignments are compensated, either in cash or time 
off, at a premium rate of 1s times the officer's straight time rate. 

The Association made a number of proposals concerning the rate of pay for 
assignments that fell outside the set schedule. In support of these proposals, 
it argues, in general, that officers who are called upon to perform services 
outside their regular schedules are inconvenienced, at times seriously so, and 
therefore they should be compensated for that inconvenience just as other City 
employees anaLemployees in private industry are. The City, in genersl, argues 
that the inconvenient assignments are inherent in police work and recognition 
of them is reflected in the generally higher level of pay received by police 
officers. The City argues further that since these kinds of assignments are 
inherent in the tasks police officers are called upon to perform, the Department 
has very little control over them beyond that which it has already exercised 
to keep the inconvenience to the bare minimum. 

(a) Overtime 

The Association originally proposed that all authorized Department assign- 
ments outside the set schedule of a-hour shifts should be compensated at 1s 
times the straight-time hourly rate either in cash or compensatory time off at 
the discretion of the affected police officer. During the hearing, the Associ- 
ation modified its position to exclude Proclaimed Civil Emergency Time from 
payment at premium rates. The Association's amended proposal would in effect 
require sll Court Time assignments performed outside an officer's regular shift, 
aJl Training Time, all time spent in Roll. Call, and all time spent on any assign- 
ment without regard to advance notice, outside the officer's regular schedule 
to be paid at premium pay. ' 

In addition to its general argument against such payment, the City argues 
that its survey of practices in the 27 cities indicates that Milwaukee has more 
favorable arrangements, either for compensation for certain activities such as 
Roll Call or Court Time which the Association would include for premium compen- 
sation, or for overtime in general, than most of the comparable cities. It 
argues further that the Police Department already has a disproportionate portion 
of all City overtime and that this should not be increased. 

The suruey data about what assignments constitute overtime and whether and 
how eJl of these assignments are compensated, is not complete and does not 
establish any clear prevailing practice. For example, the City survey indicated 
that some cities do not have roll call at all. Among those that do (25), a 
substantial number include roll call in the regular tour of duty (1.5), but a 
large number (10) include it as an addition to tour duty and do not provide any 
compensation for the time so spent. Similarly, the City survey indicated that 
a few cities (7) provided premium payments for Court Time overtime assignments, 
but most (20) compensated for such assignments either at straight time or on 
some moderate fixed-sum basis. Overall the City survey indicated that 13 cities 
paid l$ for some assignments and14 paid straight time for some assignments, but 

, 



what assignments were included or excluded from coverage was not CleSZ. The 
Association data, which included some cities not in the City survey, were 
incomplete but indicated considerable variation in practice. 

In the absence of any clear Police Department practice in other cities, 
the Arbitrator believes the determination of this issue should be made on the 
basis of an analysis of the Milwaukee conditions snd experience. 

Court Time, Training Time, and Roll Call Time are inherent inthe Milwaukee 
Police system. The first two items were expressly recognized in the preceding 
agreements, and the third, Roll Csll, apparently was taken into account in 
establishing the b-hour bank of overtime in each pay period which iS compensated 
at straight time. Although the point was not developed in detail in the record, 
it seems clear that siil police officers do not have assignments that require 
Court Time, Training Time, or Roll Call, at least on a regular basis. Obviously, 
many have Court Time and Roll C&l assignments but not all do. To some extent 
then, the h-hour bank in each pay period permits, and may therefore result in 
the performance of up to 4 hours of regularly scheduled kinds of assignment 
outside the regular schedule at a straight time rate. Whether this occurs on 
short notice with any degree of regularity was not established in this record. 
If it does, some incentive to keep such assigrnsents to a minimum is not out of 
order. On the other hand, there are undoubtedly conditions, known in advance, 
that may require some adjustment in the regular police officer schedules in 
order to provide maximum police coverage for those conditions. However, if 
those assignments are scheduled sufficiently in advance, the police officers can 
arrange their own end their family affairs so as not to be inconvenienced by them. 

The Arbitrator has tried to evaluate all these factors in the'light of 
the prevailing Milwaukee practice. In addition he has taken judicial notice of 
proposed Fair Labor Standards Act amendments now actively before the U.S. 
Congress which may affect police officers. On the basis of his evtiuation of 
all these factors, the Arbitrator has concluded that Court Time, Training Time, 
Roll Csll, and out-of-shift assignments made pursuant to at least one week's 
notice shall be construed as overtime assignments but shall be compensated at the 
assigned officer's straight-time rate of pay. All other overtime assignments 
shall be compensated at the premium pay rate of l* times the officer's straight- 
time rate of pay. Since the parties by stipulation agreed to exclude Proclaimed 
Civil Emergency Time assignments frcn payment at premium rates, no~determination 
on that point is necessary. 

Award 

Effective upon the signing of the Agreement, Court Time, Training Time, 
Proclaimed Civil Emergency Time, Roll Call, and out-of-shift assignments 
made pursuant to at least one week's notice shall be compensated at straight 
time rates. All other assignments outside the regular scheduled shift 
shall be compensated at l* times the officer's straight-time rate. 

lb) Court Time 

In addition to its general proposal for overtime, the Association proposed 
that the Court Time minimum payment of 2 hours be computed at 13 times the 
straight time rate. 
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In the preceding section we declined to adopt the Association's proposal 
to compensate Court Time assignments outside the police officer's regular 
schedule at 1s times his straight time rate. As a result we are now required 
to examine whether the minim&n payment should be changed either in terms of 
the minimum hours guaranteed or the rate of pay for the guaranteed hours. 

The City presented dateabout Court Time spent during calendar year 1971. 
These data indicated that 7443 Court Time appearances, approximately 22% of ti 
court appearances, involved an expenditure of less than 2 hours time. In 77% 
of these appearances less than two hours were spent at the appearance and the 
average time spent in attendance was 1 hour and 16 minutes. These data indicate 
that, at least on the average, the minimum payment compensates the police 
officers at a rate slightly higher than 13 times their straight time rate. In 
the light of these data the Arbitrator does not believe a persuasive case has 
been made to increase either the minimum hour guarantee or the rate of pay 
for the minimum hour guarantee. 

Award 

The request for an amendment in the Court Time Minimum Payment is denied. 

c) Special Duty Pay 

From time to time police officers are called upon to fill the post of their 
immediate superior officers. 

The Association proposed that whenever an officer in the bargaining unit is 
called upon to fill a superior officer's post, he should be compensated at the 
maximum rate of pay for the classification of the rank to which he is temporarily 
assigned. In support of its proposal, the Association argues that under the 
Department's Rules and Regulations, the assigned officer is responsible for the 
performance of the higher classification in which he is functioning and therefore 
he should be compensated for that'responsibility. The City opposes the proposal 
on the ground that assignments of this kind are generally limited to situations 
in which a regular police officer is assigned a desk sergeant task, under 
conditions in which the officer is not called upon to perform eJl the Desk 
Sergeant duties and a Lieutenant is present to assume responsibility and give 
directions if a problem should arise. In addition, the City argues that this 
kind of assignment provides training that will be useful to those who may seek 
promotion to a supervisory position. 

The kind of proposal which the Association advanced is commOn in industry 
in the private sector. However, the Arbitrator is not persuaded that this 
particular practice should be transferred to a public sector area in which 
increasing professionalism is demanded and the opportunity for expanding 
understanding of all of the police functions should be encouraged. Moreover, 
there is no indication here that the arrangement is used in an attempt to keep 
down the number of superior officers or to get superior officer tasks performed 
on .a reduced-salary basis. Therefore the Arbitrator cannot find that a per- 
suasive case was made to grant the Association's proposal. 

Award 

The Association request to compensate an officer temporarily assigned to 
a higher ranked classification at the maximum salary of the higher classifi- 
cation is denied. 
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Id) Working Out of Shift 

The Association proposed that if a police officer is required to, work yut- 
side the hours of his regular scheduled shift he should be compensated at 1~ times 
his straight time rate for those hours and, in addition, he should be guaranteed 
the totsl hours of his regular scheduled shift. Its primary argument in support 
of its proposal was that the affected officer should be compensated for the 
inconvenience of the changed assignment. 

The City opposed the proposal on the ground that out-of-shift assignments 
are essential from time to time to carry out necessary police functions, and 
that there is no evidence that the Department has made such assignments except 
when they were essential. Therefore, it argues, the limited inconvenience to 
the police officer is a function of his police officer's duties. 

The Arbitrator believes and finds that there is merit to the Association's 
proposal. An officer, who on very short notice, is required to report early 
for an assignment or who is asked to work at hours beyond the end of~his normal 
shift is inconvenienced. His transportation plans may be changed and his family 
arrangements may be disturbed. obviously, the shorter the notice, the greater 
the likelihood of inconvenience. Therefore, the Arbitrator will grant the 
Association request that hours worked outside an officer's regular srheduled 
shift shall be compensated at 13 times the officer's straight time rate of pay. 
However, the Arbitrator is not persuaded that the Association's request that 
the officer also be guaranteed the hours of his regular shift is warranted, 
since the premium pay for the off-hift hours compensates him for the incon- 
venience of a change in the shift. That premium should not be expanded into a 
provision that would in effect require mandatory overtime. Whether the 
additional hours should be worked is a decision that should be reserved to 
the Department. The Arbitrator notes further that the adopted Association 
proposal obviously would not be applicable if a temporary shift change were 
announced at least one week in advance. 

Award I 
Effective upon the signing of the Agreement, the Association request that 
hours worked outside a regular shift and not announced at leastione week 
in advance, shall be compensated at l* times the straight time rate. The 
Association request that the regular shift hours also be guaranteed is 
denied. 

e) Cancelled Off-Days and Vacation Days 

The Association proposed that if a police officer is required to work on a 
regular off-day or on a day during his scheduled vacation, the officer should 
be compensated at 2 times his straight time rate for the hours worked. 

This is essentially a proposal that would require a higher premium rate of 
pay (double time) for particular overtime assignments. The Association's 
argument in support of it is essentially one of the fairness in some compensation 
for inconvenience. The Arbitrator has already made a &termination ,that overtime 
on a regular kind of assignment shall be compensated at 1$ times the officer's 
straight time rate unless one week’s advance notice of such an assignment has 
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been provided. No persuasive evidence was adduced to support a higher premium 
or a more restrictive practice. However, the Arbitrator is persuaded that an 
assignment on a vacation day, even with advance notice, should not be made 
unless very compelling reasons for such an assignment exists, and therefore he 
determines that a shift assignment during an officer's vacation except in the 
case of a Proclaimed Civil Emergency, shall be compensated at l-$ times the 
officer's straight time pay. We should note here also that compensation may be 
in compensatory time off in accordance with existing practice. 

Award 

Effective upon the signing of the Agreement, a shift assignment during 
vacation except in the case of a Proclaimed Civil Emergency, shall be 
compensated at l-$ times the assigned officer's straight time rate, The 
request for double time for assignment on an officer's scheduled off-day 
is denied. 

(f) Premium Pay for Work on Holidays 

As we already have observed, police officers are assigned regular shifts 
of duty on a shifting schedule. As a result some officers are assigned to work 
on the observed natioflal holidays. Under the provisions of the 1971-72 Agree- 
ment, officers assigned to work on Independence Day and Christmas Day are paid 
l* times straight time pay for assignments on those days. 

The Association proposed that officers assigned to work on Memorial Day, 
Labor Day, and New Years Day be compensated 1s times their straight time rate 
of pay. The argument in support of the proposal is simple and straightforward-- 
these holiday6 are special occasions on which activities and visits with friends 
and family are particularly attractive. Therefore, any officer who is required 
to work on those days should be granted some extra compensation, over and above 
alternative days off, because he must work on observed national holidays. 

The Arbitrator believes the Association's proposal is persuasive. Of 
course, police activities must be carried out on national holidays as well as 
on other days; however, there is a special burden in being required to work on 
them. He thinks that burden is probably slightly greater on Labor Day and 
New Years Day than on Memorial Day, and he therefore shall award payment at 
1s times straight tine rate for assignments performed on New Years Day and 
Labor Day effective during the contract year beginning in November 1973. 

Award 

Effective during the contract year beginning in November 1973, assignments 
on New Years Day and Labor Day shall be compensated at 14 times the 
assigned officer's straight time salary rate. 

Insurance 

(a) Life Insurance 

Under the terms of the 1971-72 Agreement police officers are eligible for 
life insurance coverage equal to 14 times the officer's annual base salary. 
The City paid the fu.Ll cost for the first @O,OOQ ($9000 in lpi%) and shared 
the cost for the remainder of the insurance. The employee paid 21# per thousand 
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for the remainder and the City paid approximately 404 per thousand--the difference 
between the quoted rate and the employee payment. 

In its original demands the Association proposed that the City increase 
the life insurance coverage to $50,000 and pay the entire cost. Later it 
amended its proposal to provide that the City pay the total cost of life 
insurance equal to l* times the officer's base salary. The City proposed that 
the life insurance amounts and cost arrangements that prevailed injithe 1972 
Agreement be maintained, but desired to include a provision whereby the City 
could offset from the life insurance obligation any benefit that might be made 
available to police officers as 8 result of state or federal legislation. 

Very little testimony or evidence on this issue was developed in the 
hearing and no argument about it wa8 set out in either party's post-hearing 
brief. The survey evidence introduced by the City indicated that the amounts 
and cost arrangements for life insurance that prevailed in Milwaukee compared 
favorably with those that existed in other cities. Toward the ends of the 
hearing, the City's Labor Negotiator testified that in the recently concluded 
negotiation with Council 48, APWME,the City agreed to increase by; $l,OOO the 
amount of life insurance for which the City would pay the full cost. 

On the basis of the survey date and the local negotiation development, the 
Arbitrator believes end finds that police officers should continue to be 
eligible for life insurance equal to l* times their base selarles,'that the City 
shall pay the full costs for the first @l,OOO of that amount and $&hat the cost 
for the remainder be shared on the same basis that prevalled in the 1971-72 
Agreement. 

Award 

Police officers shall be eligible for life insurance in an amount equal 
to l* times their base salaries. The City shall pay the full, cost of the 
first $ll,OOO and the cost of the remainder shall be shared by the police 
officers and the City in accordance with the formula that prevailed in the 
191-72 Agreement. 

(b) Health and Hospital Insurance 

Under the terms of the 1971-72 Agreement, the City provided 8 comprehensive 
heslth and hospitalization insurance program for all police officers and their 
dependent8 and paid the entire cost of the insurance. The Association proposed 
that the City continue that program for active police officers and their 
dependents and to extend it to all retirees and their families. The City pro- 
posed that the amount which it was contributing to the cost of the health 
Insurance program should be continued and that the employees should absorb 
the additional costs of the coverage which resulted from both increased utili- 
zation and rising costs for the services provided and opposed extension of any 
additional coverage to retirees. 

We shall discuss the extension of the health insurance program to retirees 
and their families In another section of this Opinion, and limit our discussion 
here to the program as it affect8 active employees and their families. 

i 
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In support of its position the City argued that the City health insurance 
program was significantly better than that provided by mast cities covered in 
its survey since the City paid the entire cost of the program for both the 
police officers and their families whereas in most of the surveyed cities the 
officers paid some portion of the insurance either for themselves or their 
families. It argued further that if the police officers paid for part of the 
insurance, they would be more fuSLy aware of the heavy incidence of costs and 
would keep utilization within necessary bounds. 

The testimony established that the premium costs for the health insurance 
program were increased by 1% for the policy year beginning in April 1973. The 
increased cost for the police officer group alone would amount to approximately 
$218,500 which is equal to slightly more than $100 per year for each officer. 
Clearly that is a significant amount. However, although the testimony suggested 
that partial payment of the cost by employees might help to keep down utlllsa- 
tion, the testimony did not establish that the increase resulted from abuse of 
usage by the police officers but rather that it was the result of increasing 
hospital and health costs that were occurring nationally. The testimony E&O 
established that the City had continued the health insurance coverage at full 
cost to the City for other City employees. There is thus no sound or equitable 
basis for failing to do so for the police officers, 

Award 

The City shall continue to pay the full cost of the health and hospitali- 
zation program for active police officers and their dependents. 

Miscellaneous Economic Issues 

(e) Liability Indeminification 

The Association proposed that the Agreement include a provision guaranteeing 
every bargaining unit employee indemnification for sll liability which might 
arise against him during the good faith performance of his duties and for repre- 
sentation by the City Attorney's office in any such proceeding. The City opposed 
the provision on the ground that existing Wisconsin Statutes provide full 
protection for liability and expenses arising out of good faith performance of 
police duties, and that the Association proposal raises some question about 
protection for malicious and wlllfuI acts. It also opposed the Association 
proposal on the ground that it would require the City Attorney's office to 
represent an officer in certain cases before the Board of Fire and Police 
Commissioners which is represented by the City Attorney's office and thereby 
create a conflict of interest condition. 

The details of this proposal were not fully developed in the hearing. At 
one point, the Association complained that reimbursements for legal counsel 
engaged by a charged officer were not paid promptly and suggested that this was 
a factor underlying its request. 

It is undisputed that police officers are currently indemnified for 
liability and expenses incurred in defense of actions taken in the good faith 
performance of police duties. It is also undisputed that police officers who 
are involved in proceedings before the Board of Fire and Police Commissioners 
are reimbursed for counsel fees in such proceedings. The reason given for a 



change in these existing arrangements is not persuasive and opens, a new set of 
Issues that were not developed and that could become troublesome. Moreover, 
it does not even assure correction of the alleged fault. Therefor,e, the 
Association proposal for changes in the existing arrangements on this matter 
will not be granted. 

Award 

The Association proposal for amended liability indemnification is denied. 

(b) Injury Pw 

The 1971-72 Agreement provided that a police officer who was temporarily, 
totally or partially, disabledwould receive his full salary in the form of 
injury pay, in lieu of workmen'scompensation benefits, for a per+3 up to one 
year. I 

The Association proposed that the period for fuJJ. payment of 'salary be 
extended without limit except that the injury pay would terminate @en a dis- 
ability pension was granted; that the injury pay be granted without tnedice.l 
determination; that all medical expenses due to the injury be paid by the City; 
and finally, that unused sick leave should not be charged for a duty disability. 

The City originally proposed that the 1971-72 injury pay provision be 
deleted and that police officers injured on duty be granted whatever benefits 
they would be entitled to under the provisions of the workmen's compensation 

, 

laws. Later, it apparently withdrew that proposal, and proposed that the 
provisions in the 1971-72 Agreement be continued. 

The Association did not present a detailed exposition of the reasons'for 
its proposals or examples of hardships or inequities that resulted1 from the 
present quite favorable injury pay provisions. The City on the other hand 
presented detailed testimony that persuasively demonstrated that ai determination 
about whether a disability is temporary or permanent can be and is'slways made 
within a period of one year; that medical determinations about en injury is 
necessary, and that the decision to use or not use sick leave is not mandatory 
but is left to the employee's judgment. The evidence also disclosed that the 
injury pay provisions in the 19'71-72 Agreement are more favorable for police 
officers than for other City employees even though the injury rateifor some 
other City departments is greater than it is for the police force.' On the 
basis of the testimony, the Arbitrator believes and finds that no ijersuasive 
case was made for granting the Association request except with reshect to the 
request for the maintenance of an officer's sick leave if he returns to active 
duty after an injury. However, since no change will be granted in the one-year 
duration of injury pay, the sick leave question would only arise if en officer 
returned to active duty after he had been placed on a disability pension at the 
conclusion of the one-year injury pay period. That particular issue will be 
considered in another section of the Opinion which will deal with disability 
pension issues. Since the record is not clear as to the City's position about a 
continuation of the 1971-72 injury pay provisions, the Arbitrator determines 
that they should be continued. 
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AWard 

The injury pay pro\risions in the 1971-72 Agreement shall be continued. 
The Association's request for amendments in these provisions is denied 
except as its request with respect to sick leave is recognized in the 
section of the Opinion dealing with Disability Pensions. 

Retirement and Disability Benefits 

Introduction 

There ere presently two systems under which currently active police 
officers will receive retirement and disability benefits. One is The Policemen's 
Annuity and Benefit Fund of Milwaukee, hereafter referred to as the PABF, and. the 
other is The Employees Retirement System of the City of Milwaukee, hereafter re- 
ferred to as ERS. The PABF covers only police officers who were hired before 
July 29, 1947 whereas the ERS covers police personnel hired since July 29, 1947, 
who are evaluated as a separate actuarial group and who have a separate benefit 
schedule, but who receive their benefits through the system covering all City 
employees. 

All police personnel covered by the PABF may retire after 25 years of 
service without regard to age under two benefit formulas, one for personnel 
hired before May 17, 1945 and the other for personnel hired between May 17, 1945 
and July 29, 1947. The former receive 2s of their highest annual salary at the 
time of retirement for each year of the first 25 years of service and 2% of 
the average of their three highest annual salaries for each year of service 
beyond 25. The latter receive 2$ of the average o 0 their three highest annual 
salaries for each ye= of service. 

Police personnel covered by the ERS may retire after 25 years of service 
provided they have attained age 52. They receive 2.25s of the average of their 
three highest annual salaries for each year of the first 25 years of service 
and 2.4% of the average of the three highest annual salaries for each year 
of service beyond 25. Police personnel covered under the ERS,also have an 
option of electing a 5% reduced pension benefit to provide 56 of that reduce 
pension benefit for their surviving spouses for the remainder of their lives. !b 

Since we have set out some of the basic differences between these retire- 
ment plans, we should also note that the amounts prescribed for employee contri- 
bution under these plans are different. Under the PABF, 4 7/e of the employee's 
salary is allocated to the PABF retirement fund as the employee contribution and 
none of that amount is now contributed by the employee. Under the ERS, 746 of 
tha employee's salary is allocated to the SRS fund as the employee contribution 
of which 1% is now contributed directly out of the employee's salary. 

The Association made a series of proposals to amend both the retirement 
and disability benefits that are available under the two plans. Since the duty 
and ordinary disability benefits, which are separately funded under each of the 
plans, are basically the same, we will consider them together in a later section 
of the Opinion.. - 

17. Although the record is not clear on the point, this same provision 
apparently does not prevail for personnel covered under the PABP. 

, 



Retirement Benefits 

The Association made proposals for five major changes in retirement 
benefits under both systems. However, since the PARF is a closed: system (at 
the conclusion of the hearing there were only 133 active members of the Police 
Department covered by it and a substantial proportion of these were not members 
of the Association bargaining unit), the primary focus of these proposals was 
on amendments in the RRS benefits but with 8n accompanying propo+l that these 
same changes be made, as applicable, to the PARF system. 

The Association proposed that 

(1) 

(2) 

(3) 

(4) 

(5) 

There be no minimum age for retirement eligibility after 25 years of 
service. This provision is presently applicable to the PADF~pl8n but under 
the ERS a minimum age of 52 is required. 

The service retirement allowance be increased to 2.546 of 88&y for each 
year of service, in contrast to the different percentage 8Uijwances that 
currently prevail under the two plans. 1 

The salary to which the service allowance is to be applied be the 
annualized, highest regular ssl8ry attained by an officer prior to his 
retirement even if that salary were paid for only one pay period. 

There be no reduction in the retiree's pension benefit for the election 
of the spouse option, 

The health insurance program that is presently made available to active 
employees and their dependents be extended to retirees with $5 years of 
service and their dependents at full cost to the City. . 

The Association argued vigorously that its proposals are fully justified _ _ _ -. -. by the specisL demands that police assignments make on the Officers. These 
assignments, it contends, 8re as dangerous and physiceJly demanding as military 
assignments from which retirement after 25 years of service, without any age 
limitation, is accepted, and for that same reason, similar eligibility provisions 
prevail in many other police departments in the United States. It argued further 
that the requested service retirement allowance and the sslary ag8inst which 
it is computed are necessary to provide 8 retirement allowance of!,6C$ - '/C&which 
the pension experts who testified in this case defined as desirabl!e,and they are 
particularly necessary in 8 period when inflation is eroding the value of that 
retirement allowance; that protection for the health care of the retiree and 
his dependents, which are rapidly increasing in cost, are essential to provide 
security for the retiree and his dependents and to protect the value of the 
retirement EiLlowance; and finally, since the overwhelming msjority~ of the police 
officers are married and retire at 8n earlier age than other emplcryees, that 
it is essential that some protection be afforded their spouses without cutting 
into the regular retirement allowance. 

The City opposed these proposals because of the very heavy costs any or 
8U of these proposals will entail under any circumstances, but particularly 
opposed them now when competing demands have a higher priority for the limited 
resources the City has available. It also opposed them on the ground that they 
are not compelling on their face. It argues that the testimony of'informed 

, 
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witnesses established that a police officer can still render several years of 
effective service arter age 52, the present minimum retirement age. To remove 
that requirement would permit some police officers to retire at an even 
earlier age and seek employment elsewhere. However, if that is done there is 
no reason why the City should provide that officer with what would approximate 
a postulated desirable retirement allowance while he is working elsewhere. 
Similarly it argues that the present service retirement allowance, coupled 
with the average of the three hi&St salaries, produces an acceptable 
retirement allowance in relation to the standard of living to which the officer 
has become accustomed at the time of his retirement. St readily admitted that 
health care costs were increasing but argued that the survey evidence indicated 
Police Departments in the United States provided such protection primarily for 
its active employees, that only a few police departments made comprehensive 
health care insurance available to active employees and their families, as 
Milwaukee did, and virtuslly none provided such coverage for retirees. Hence 
a fulfillment of that proposal is completely out of line with prevailing 
practice and bearable costs. Pinslly, the City argued that the present 5% 
reduction in the retiree's pension benefit to provide a reduced pension for the 
surviving spouse is already far more favorable than the actuarial reduction of 
such pension benefit, which is between 15% and 2&, and therefore discriminates 
against unmarried retirees. The elimination of that already favorable benefit 
would only magnify that discrimination. 

a) Discussion 

It is clear to the Arbitrator that there were no issues in this hearing 
to which the Association attached greater importance than it did to these 
proposals for improvements in retirement benefits, The proposals were prepared 
with care and in great detail. The Association Trustees in attendance at the 
hearing observed the development of each aspect of these benefits with intense 
interest. It called its own actuary, John G. McLaughlin, to review and to cost 
the particular benefits on the basis of the prevailing actuarial assumptions. 
It developed evidence to try to demonstrate that police departments in some 
other cities were contributing a substantially larger percentage of payroll 
costs than Milwaukee is to provide police pensions. It also emphasized that 
since Milwaukee police officers were not permitted to engage in outside employ- 
ment, they were unable to earn sufficient Social Security credits to obtain the 
Medicare benefits of that system and therefore had extra burdens to bear to 
provide health insurance in retirement. It produced testimony that some police 
officers who were presently eligibie for retirement, did not retire because they 
were concerned about their ability to provide heelth care f'rom the amount of 
their retirement benefit. Before the hearing closed, it called a special meeting 
of the Association membership, apparently to review some of the prospective 
costs of the propcsals, and in an effort to obtain them offered, as a last step, 
to absorb part of the costs of these benefits by agreeing to deduct up to 4% 
from their salaries for that purpose if the Arbitrator awarded the $1300 across- 
the-board salary increase which it requested. Finally, it argued that the 
three actuaries, its own and the two called by the City, were in general agree- 
ment that all of the benefits which it proposed, except for the health insurance 
coverage, could be financed by an increase of between 5% and 6% of payroll costs 
under the actuarial assumptions which were currently being used by the EN 
Annuity and Pension Board and that its proposal of absorbing up to 4% of this 
amount therefore made its proposals realistic and economically tolerable. 



In the succeeding sections of this report, the Arbitrator will set out the 
different estimated costs 0.:‘ each of the specific Association proposals. However, 
before we turn to thorn, tne Arbitrator belicves he is obligated to m&e some 
more general comments about the retirement proposals, particularly because the 
Association has so earnestly pursued them and apparently developed some high 
expectations about results of those efforts. 

The first reports from aU. the actuaries were disarming,since they all 
agreed that the improvements the Association sought could be financed by an 
increase of 5% - 6$ of payroll ( a not insignificant amount in itself) on the 
basis of the presently utilized actuarial assumptions. But rigorous examination 
and questioning demonstrated that there was not just a difference but a gulf 
between those estimated increases in cost and estimates that more,adequately 
reflected contemporaneous experience. The Association's own actuary, John 
McLaughlin, stated that although the present level of benefits were coSted and 
funded at about 18.2% of current payroll, he thought more realistic actuarial 
assumptions would raise them tb 34.5% of payroll. I& indicated further that 
even though the Association proposals could be financed on a 5% - :@ increase 
in payroll, his own estimate on more realistic assumptions was a 9.7s increase 
in payroll, which in turn would raise total payroll costs on the basis of his 
realistic assumptions from 18.2% to 44.2%. One of the actuaries caUed by the 
City, Robert Earnes, who is now serving as actuary for the Annuity and Pension 
Board of the WS, also testified that the Association proposals could be 
financed for approximately 5% - 6$ of payroll on the basis of the'current 
actuarial assumptions, but readily agreed that these costs would increase by 
from 5% - 100% if more contemporaneous data were used on which to make the 
actuarisl assumptions. This estimate is not significantly different from the 
estimate reached by McLaughlin. The second actuary called by the~City, Charles 
Moore, testified primarily about the costs that the Association proposals would 
impose on the PABF Fund. His estimates also indicated that the Association 
proposals would have heavy a?d long-standing cost implications for the smell 
number of active employees still covered by the PABF Fund, and onquestioning 
by the Arbitrator, cautiously observed that the costs of the Association 
proposals would be quite substantial. John Weitzel testified that if the 
proposed health insurance coverage were made applicable to all whd were currently 
retired, whether between ti.: ages cl 52 and 65, or 65 and over, or both, the 
costs would be very heavy, r,id even if the proposal was made applicable only 
for new retirees, the cost III the first year or two would not be great, but 
would escalate significantly in a few years simply because the cost of such a 
program was high and in a ferr years it would extend to a substantial number of 
retirees. 

In pursuit of its goal, the Association again and again armed that it did 
not make the actuarisl assumptions upon which the retirement funding was based, 
and that it was appropriate for the Association to advance its arguments, and for 
the Arbitrator to accept them, on the basis of the given actuarial. assumptions. 
In its post-hearing brief, for example, it argued, "the present system would 
not become unsound by virtue of giving the Association its pension demands" 
(Association Brief, Vol. 2, page 36) and later "If they have not funded for 
those benefits, then they are to be held responsible for their lack of action, 
for their inefficiency, for their mistake or their negligence. The employee 
cannot be held responsible." (Association Brief, Vol. 2, page 44) The 
Arbitrator admires the skill of this advocacy, but does not believe that it is 
sufficiently persuasive to relieve him of his obligation to make ,sensible 
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judgments about important and costly matters. Pensions are in the forefront 
of current concern in employe?employee relationships. The Congress is 
presently seriously scrutinizing them in the private sector; other bodies are 
carefully evalueting retirement systems in the public sector. Exaggerated 
positions are probably being taken in both. Suffice it to say, the Arbitrator 
believes that if changes in henefits are to be made, they must be directed at 
solving general problems within manageable means. He hopes his conclusions on 
the issues in controversy meet that test. 

Before turning to the merits and costs of the proposed changes in benefits, 
the Arbitrator believes some preliminary observations about the comparability 
of the Milwaukee retirement plans to those that prevail in other cities is 
appropriate. For this purpose we shall use the ERS plan which, in the Arbitra- 
tor's opinion, is more favorable for retirees than the PAJ3F plan, because it 
defines the benefits for the great majority of the police officers in the 
bargaining unit. If all the survey data is used for pusposes of making a 
comparison, numerous instances can be found in which retirement is possible at 
an earlier age, or at a higher salary level, or under a more favorable service 
benefit formula than that which prevails in Milwaukee; however, when these plans 
are compared in their totality, the Milwaukee benefit plan, while not at the 
top, is clearly among the better plans and well above the average. 

In relation to this observation, the Arbitrator also believes it is 
important to concentrate on the guaranteed level of benefits under a plan, which 
will either be paid for currently or on a deferred basis, rather than the 
estimated or current percent of payroll that is contributed by a city for 
retirement payments at any one time. The latter figure may be an important 
indicator of the level of benefits, but it may als 
lesser contributions were made at an earlier time. 

qSsimply indicate that 
Therefore the appropriate 

comparison should be on the level of benefits that are provided, and by this 
standard, as we have noted, the Milwaukee plan is favorable. 

It is against this background that we must consider the merits and costs 
of each of the proposed changes. 

The Association requested the elimination of the minimum age requirement 
(52) for eligibility to rct!re after 25 years of service. It premised its 
argument for this propcssl on the demands that police assignments make on 
police officers. However, in its demand for longevity pay it suggested that 
experience on the job more than offset the potential decline in physical 
capacity to respond to the demands of the tasks. Although thses positions are 
not in direct conflict, since the Association proposed longevity payments for 
years of service well short of 25, the thrust of the proposals do go in opposite 
directions. But more important, Inspector Ziarnek persuasively testified that 
under the Association's proposal some officers would be eligible for retirement 
as early as age 46 and his experience indicated that police officers could 
effectively perform their tasks well into their middle 50’s. It also seems 
clear that officers who would retire in their late 40's would seek other 
employment and draw on their retirement benefit at the same time. All of the 

18. The data submitted about the Minneapolis planare illustrative--a high 
current contribution is required because funding of the plan had been neglected 
in earlier periods. 



actuaries testified that this provision would increase the costs of the plan but 
were not certain box much, b,-- --use the cost increase would be a function of how 
many would elect to retire at the earliest possible date. Barnes estimated 
that the cost for this item would range between @90,000 and $212,000 per year 
under the existing actuarial assumptions and would be higher if more realistic 
assumptions were used. McLaughlin also agreed that the elimination of the 
minimum age for retirement would increase costs, even though his major dis- 
agreement about the retirement age assumptions was directed at the current 
assumption about retirement age under the age 52 minimum. In connection with 
this issue, the Arbitrator notes that the survey evidence indicated that Detroit 
has abandoned the no-minimum-age requirement for new police officers because of 
its costs, and he takes judicial notice of the movement in this direction in 
the State of New York which is presently examining public employee 'pension plans 
in great detail. On the basis of this evidence, the Arbitrator cannot find that 
this particular issue presents 6 compelling demand to which clearly limited 
resources should be directed. 

The actual retirement benefit is a function of both the servide retireuent 
allowance and the salary to which it is applied. The Association seeks 
amendments in both. All of the actuaries agree that these amendments would be 
the most costly items. Barnes testified that adoption of the 2.5$:per year 
allowance would cost $43l.,OOO per year under the existing actuarial assumptions 
but that this figure would be increased 5C$ - lOC$ if more realistic assumptions 
were utilized. Moore testified that if this service allowance were used for 
the PABF plan the cost for that small group alone would be $25O,OOq per year. 
McLaughlin gave no detailed fig.ues on this item but agreed it would raise 
the annual costs substantially. All of the actuaries also agreed that the 
adoption of the final salary figure as the base against which to apply the 
service allowance would raise the costs of the plan but the extent irould depend 
upon the movement of the salary schedule over a period of time. Barnes stated 
that if the current actuarially adopted salary schedule were used the cost of 
this proposal would be approximately $lll,OOO per year; however, he noted that 
if the average salary adjustments for the past three years were use/d as the 
projected salary increase schedule over time, the cost of this itemslone would 
be $783,000 per year. McLaughlin gave no precise figure for this item alone but 
he indicated that he believed the current actuarial assumption about the slope 
of the salary schedule was low and therefore the real cost would be; higher than 
the actuarially assumed cost. Moore stated that the cost for the PABF group 
would be approximately $70,000 per year if a 5% salary increase were adopted as 
the average for that Fund and would be $120,000 per year if the last three-year 
average of 6% vould be adopted. 

The evidence on both these points demonstrates quite conclusively that the 
adoption of the Association proposals would be costly and very substantially 
higher than the costs projected on the current actuarial assumptions. We shall 
return to one of these points later in the Opinion. 

Barnes testified that the removal of the 5$ reduction in the retiree's 
benefit in order to grant the 5% spouse benefit wo&d cost $365,000 per year 
under the present actuarial assumptions. McLaughlin likewise agreed that the 
elimination would be costly, but did not give any cost estimate on that item 
alone. Barnes and Moore both testified that the existing formula was already 
very favorable to the retiree because the actuarial reduction of a retiree's 
pension benefit to provide a benefit to the surviving spouse would fell between 
15% and 20% depending upon the eges of the spouses. Both also indicated they 
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felt the elimination was discriminatory against unmarried officers and felt that 
no sound case could be made for adopting it. The Arbitrator believes and finds 
that no persuasive case was made to warrant directing resources into this area, 
particularly in the light of the evidence about the favorableness of the existing 
provision. 

We turn next to the request for health insurance for the retirees and their 
dependents at full cost to the City. The evidence established that the City is 
presently making the existing plan available to any retired police officers 
between the ages of 52 and 65 and is currently subsidizing that plan by paying 
a portion of the employee and dependents' costs for those who elect to come under 
the plan. The estimated cost of that subsidy in 1973 is approximately $80,000. 
The City also makes available a conversion policy after age 65 for retirees and 
their dependents at the retiree's cost. Thus the City has given some recog- 
nition to what is clearly a problem for retirees. 

The evidence indicated that the extension of the existing health insurance 
at f'ull City cost to retirees between the ages of 52 and 65 would cost approxi- 
mately $294,000 per year and if the City were to extend the existing policy to 
all retirees and their dependents over 65 years of age excluding those who are 
eligible for Medicare, the cost would be $400,000 for 1973. If the existing 
health insurance plan would be extended only to new retirees, the annual cost in 
the first year would be $29,500 but in 5 years the cost would be $214,000 and in 
10 years, $662,000. The evidence is thus quite clear that the cost implications 
of t'ne extension of the health insurance program are substantial. However, the 
evidence also indicated that how such a plan might be integrated or coordinated 
with Medicare for those who were eligible for Medicare coverage, and how it 
might be coordinated with coverage by another employer if the retiree accepted 
other employment after retiring from the police force, or how and to what degree 
some protection would be afforded if the retiree's spouse had coverage as a 
result of employment, were not systematically examined or costed, In addition, 
the survey data conclusively established that very few cities provide health 
insurance coverage for retirees and their dependents; in fact, very few provide 
coverage except on some limited and participating basis for the retirees alone. 

There is thus substantial evidence to demonstrate that the proposal to 
extend the health insurance program to retirees is costly and not commonly done 
in other police systems. Moreover, the evidence indicates that no detailed 
analysis about the administration of such a program has been undertaken. Under 
these circumstances the Arbitrator cannot find that the Association proposal 
that the City provide full heslth insurance coverage for retirees and their 
dependents is warranted at this time. 

I 
Throughout the extended hearings on these proposals, two facts became clear 

to the Arbitrator. The first is the Association's concern about the erosion of 
the retirement allowance of the retirees because of the continuing inflation in 
our economy. The second, which is related to the first, is the cost of health 
care which retirees must bear in this period of inflation and the resultant 
dilution of the retirement allowance for other living costs incurred by the 
retirees. The Association demands for improvement in the formulas that establish 
the allowance and for the health insurance reflect this concern. The Arbitrator 
believes these problems need to be attacked in detailed and systematic form but 
under conditions in which some relief for the current pressures is provided. He 



therefore determines that the Association and the City should establish a Pension 
Study Committee made up of four members, two to be appointed by each party, who 
will request the ERS Annuity and Pension Board to ask its actuaries;to prepare 
and deliver to it not later than July 1, 1974 a detailed Study and Report, 
under a number of varying assumptions, of the cost and feasibility of 
(1) providing an adjustment over time in the pension allowance to reflect, in 
whole or in part, the erosion of that allowance as a result of the continuing 
inflation, and (2) providing in whole or in part some health insurance for 
retirees alone or retirees end their dependents under conditions +ich would 
coordinate or Ltegrate such insurance program with existing alternative 
insurance coverage. 

The Arbitrator is aware that the Annuity and Pension Board is1:8n independent 
body that is not subject to direction by either the City, the Association, or 
both. Therefore, if that Board declines to respond to the petition of the 
Pension Study Committee, the Committee should engage ta same actuaries, if 
possible, or other equally competent actuaries if the first actuaries are unable 
to serve, to prepare the Study and Report. The cost of the Study and Report 
shall be borne by the City. 

The purpose of the Study and Report is to provide the interested parties 
with relevant data about existing concerns, Although it will be available in 
time for use in neaotiations for a labor aareement to follow the 1973-74 
Agreement, no implications about the acceptance or rejection by either-party of 
any findings or conclusions in the Study and Report are to be drawn by the 
circumstances of its preparation. 

In order to deal with some of the current pressures that have been alluded 
to, the Arbitrator believes the salary base against which the service retirement 
sllowance is applied should be changed from the average of the three highest 
salaries to the highest annual regular salary attained by an officer prior to 
retirement. Such a provision will eliminate inequities that now exist between 
the two different groups of employees covered by the PARF and will also provide 
some ismediate protection against erosion of the retiree's standard of living, 
that is based on his salary in the year of and in the immediate years before 
his retirement. This factor might well be taken into account by those who 
prepare the Report for the Pension Study Committee. 

The Association proposals to eliminate the minimum age requirement for eligi- 
bility to retire after 25 years of service, to increase the service retire- 
ment allowance, to eliminate the 5$ reduction in the retirement allowance 
for the election of the spouse option and to provide health !insursnce for 
retirees and their dependents are denied. 

The Association proposal that the annualized highest regular salary of a 
police officer be used to compute the retirement sllowance is modified to 
provide that effective upon the execution of the labor agreement for 
1973-74, the highest regular annual salary shsLl be used to'compute a 
retiree's retirement allowance. 

As soon as practical after the execution of the labor agreement for 1973-74, 
a Pension Study Committee consisting of four members, two to be appointed by 
the City and two to be appointed by the Association, shall initiate action 
to have a Study and Report prepared in accordance with the Opinion. 



Duty Disability Benefits 

The Aasocintlon made acvcral proposals for amendments in the duty disability 
benefit provisions ‘chat were in effect under the 1371-72 Agreement. 

a) Seniority and Sick Leave - 

The Association proposed that police officers who return to active duty after 
having been on duty disability pensions should be given seniority credit for 
service and pension entitlements for the period they were on disability pension 
and also should have ell sick leave they used up before going on disability 
pension restored to them upon their return to active duty. In support of its 
proposal, the Association noted that during 1972 six members were called back to 
duty from disability status. Some of these six had been in disability status 
for as long as aeven years. None of those who returned received any service 
credit for vacations or for retirement for the time they were in disability 
status and all returned without any sick leave because they had used it before 
applying for disability. As a result they were subject to payleas days for time 
lost because of illness after they returned to work and before they had again 
accumulated sick leave on which to draw. 

The City opposed the restoration of sick leave on the ground that the use 
of sick leave before applying for a disability pension was left to the 
discretion of the disabled employee end he should be obliged to abide by the 
decision he made. It developed no detailed response to the seniority proposal 
during the hearing, but in its post-hearing brief urged the Arbitrator that if 
he were disposed to grant length of service (seniority) credit to police officers 
for the period during which they were receiving disability pensions, he should 
also require that at their normal retirement date the disability pension should 
be discontinued and the regular pension benefit should then be paid to them. 

The issue which the City raised was not discussed during the hearing and 
consequently the Association did not have the opportunity to present any evidence 
or argument against that proposal. Although the practical effect of the Associ- 
ation’s proposal would be to grant seniority credit for officers on disability 
pension, it would be operative only if they returned to work. However, the 
City’s suggested arrangement would be operative for sll officers who were 
disabled whether they returned to work or not and worn,, in effect, reduce the 
benefits of the disabled officers at their normal retirement date. There may 
be some merit to such a propoael, particularly if it were to be effective at the 
mandatory retirement date, but it was not argued in the hearing and therefore 
goes beyond the bounds of the issue that one or the other party raised before 
the Arbitrator. 

On the basis of the evidence developed, it aeema only fair to grant an 
officer who returns to active duty after a duty disability service credit for 
the time he was on disability for vacation and related benefits and for service 
credit for retirement. Therefore, the Arbitrator believes and finds that 
seniority credit shall be granted to police officers who return to active duty 
from duty disability for the period of their disability. 

The sick leave issue is more difficult. The evidence indicates quite 
clearly that even though police officers are not required to use up sick leave 
before applying for a duty disability pension, all of them so situated do so 
because, at that time, the return to active duty does not seem likely and the 
duty disability pension benefit will be less than the sick leave payment. There- 
fore sick leave is used up before the disability pension is put into effect. _ , I , . . , . . . . ,. . 
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Bz~ever, as a result of this action, in the few cases in which the disabled 
officer is able to return to active duty, he has no sick leave to draw upon under 
circumstances in which he may be particularly vulnerable to sicknebs. Although 
it probably would be possible to compute the value of the number of days of 
sick leave used as well as the value of the disability pension for, that same 
period, for each officer who is placed on disability pension and later returns 
to active duty, and to then adjust the sick leave account and charge the duty 
disability account for those values, the Arbitrator believes a practical, 
minimum solution to this problem is c&led for. Therefore he finds that in 
the case of an officer who has used up his sick leave before applying for a 
duty disability pension and who later returns to active duty, the amount of sick 
leave to which he is entitled for one year of service shall be credited to his 
account, If it is possible to determine the cost of this allocation, and if it 
is otherT?ise possible, the cost should be charged to the duty disability pension 
account. 

Award -. 
Effective upon the signing of the labor Agreement 1, 

(1) A police officer who is placed on a duty disability pension and later 
returns to active duty shall receive service credit for'the period in 
which he was on duty disability; 

(2) A police officer who used up his accumulated sick leave,before being 
placed on a dut;r disability pension, shall have sick leave equal in 
amount to that granted for one full year of service, credited to his 
account if he returns to active duty. If it is administratively 
feasible to do so, the duty disability account shall beg; charged with 
the value of the reinstated sick leave. 

The City's proposal for amendment in the formula for the payment of duty 
disability pensions is denied. 

(b) Duty Disability Pension Benefits--Outside Earnings 

Under the provisions of the 1971-72 Agreement, police officers who are 
disabled while on duty receive duty disability pension benefits,'depending on 
the severity of the disability, equal to 75% - gO$, of the regular salary of the 
classification in which they were at the time of their disability. However, 
there is a provision in the disability benefit program that if they have outside 
earnings while they are disabled and these earnings together with their pension 
benefits exceed the salary of their police officer classification, the disability 
pension benefits shall be reduced so that the combined earnings and pension 
benefits will not exceed the salary of their classification. ' 

The Association proposed that this duty disability pension benefit provision 
be amended to prohibit any deduction of outside earnings from the duty disability 
pension benefit. The City opposed the proposal on the ground that the removal 
of outside earnings was in conflict with the concept of providing income main- 
tenance for those who are disabled and that it would remove any incentive for 
disabled officers to return to active police service. 
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The testimony at the hearing noticeably demonstrated that this issue is 
emotionally charged, particularly in regard to those officers who are most 
severely disabled. The Association successfully sponsored a bill in the Wis- 
consin Legislature which eliminated any deductions in disability pensions because 
of outside earnings. The Common Council, under "home rule authority," refused 
to accept the application of that legislation and thereby made it inoperative In 
Milwaukee. The Association also argued that disabled officers do not receive 
the allowances of their fellow officers and are also, in effect, denied any 
fruits of possib?.e promotion. The City countered by noting that these officers 
had no need for outlays for the items for which the allowances are granted and 
that they also receive certain tax advantages that their fellow officers would 
not receive. 

Conceptually, the City is correct. The disability benefit provision is 
designed to maintain the disabled officer's income and not to enrich him or 
provide an incentive not to try to return to duty. However, whatever merit 
there may be to the latter argument, it is clearly not applicable to those 
officers who are so severely disabled that they could not return to duty under 
any circumstances. 

3The Arbitrator believes that, at least in the case of the most severely 
disabled police officers, their disability pension benefits should not be 
reduced because of outside earnings. 

Award 

Effective upon the signing of the labor Agreement, there shall be no 
deductions from the duty disability pension benefits of those officers found 
to be eligible for 9@$ disability benefits because of outside earnings. 

(c) Duty Death Benefits 

The Association proposed that the Duty Death Benefits now being paid and 
those that will be paid hereafter shall be increased, on an annual basis, to 
reflect changes in the cost-of-living as measured by changes in the Bureau of 
Labor Statistics Consumer Price Index for Milwaukee between the date of the first 
award of a duty death benefit and the date of the annual payment of the benefit. 

This proposal is desigxsled to overcome the erosion of the duty death benefit 
over time becease of inflation. The Arbitrator has already commented on this 
problem in relation to all pension benefits. He can find no overriding reason 
to select this payment as against all other pension benefits for particular 
treatment. This problem, like its related ones, will be subject to examination 
by the Pension Study Committee. 

Award 

The Association proposal to amend the duty death benefit by providing 
cost-of-living adjustments in the benefits on an annual basis is denied. 
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Ordinary Disability Benefits 

In its original demands, the Association proposed that ordinary disability 
benefits be adjusted over time to reflect changes in the cost-of-living between 
the date of the award of 8 disability pension and the annual payment of the 
benefit. 

The record indicated that the Association withdrew that proposal; however, 
the City referred to it in its post-hearing brief as being a continuing issue. 
To make certain that the issue is resolved, the Arbitrator will find that a 
cost-of-living provision shsll not be included in ordinary disability benefits. 
He also finds that effective upon the execution of the 1973-74 Agreement, the 
final salary on which the ordinary disability benefit is based shall be the 
highest annual salary of the disabled officer at the time of his disability. 

Award 

Effective with the signing of the Agreement, there shall be no cost-of- 
living adjustment in ordinary disability pension benefits. The final 
salary for purposes of computing ordinary disability pension benefits 
shall be the highest annual salary earned by the disabled officer at the 
time of his disability. 

Survivorship Benefits I! 

In addition to the provisions for benefits under the BBS system, there 
is an additional program for survivorship benefits for the spouses~~ and children 
of deceased police officers. That program is financed by equal contributions 
by the City and the police officers and is administered, as a separate fund, 
by the Annuity and Pension Board of the BBS. The present benefits!; under this 
program are $115 per month for a surviving widow without children under age 18 
and $230 per month for a surviving widow with one or more chil.dren,,under age 18, 
and similar benefits for other dependents. 

18 
The actuary's report about the survivorship benefit fund indicates there 

is a surplus or reserve in the survivorship account. Therefore, the Association 
proposed that the benefits be increased from $U5 and $230 to $146~ and $280. The 
City opposed this adjustment in the benefits on the ground that the reserve or 
surplus was necessary to cover severe fluctuations in mortality rates. 

The actuary for the BBS Fund, Robert L. Barnes, testified that the benefits 
could be increased in the amounts requested by the Association b&such action 
would eliminate the reserve or surplus. However, he indicated that if the 
mortality rate continued as it had in the past, the current contributions would 
be adequate to fund the increased benefits. 

The Arbitrator takes special note that the Charter Ordinance dealing with 
this benefit makes special provision that in the event the increases in benefit 
that previously were granted necessitated additional contributions to cover the 
increased benefits, the employees and the City would make them. The testimony 
in the present case indicates that the additional benefits could be granted with- 
out increased cost and the Arbitrator determines that they should be granted; 
however, to provide protection against unfavorable mortality experience, he will 
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provide that the existing Charter Ordinance safeguards to cover possible increased 
contributions shall be continued. 

Award 

The benefits in the survivorship plan shall be increased from $115 and $230 
to $LkC and $280, but with the maintenance of the Charter Ordinance safe- 
buards to cover possible increased contributions. 

General Contract Issues 

(a) Duration of Agreement 

Originally the Association proposed a one-year agreement to run from 
November 4, 1972; however, at the hearing it indicated a willingness to accept 
a two-year agreement if an appropriate adjustment in salaries was included for 
the second year. The City proposed a three-year agreement on the ground that 
some stability in the relationship was necessary. 

It is clear that a one-year agreement would provide no stability in this 
relationship. In fact, negotiations for another agreement would have to get 
underway as soon as the Opinion and Awards in this case arereceived. On the 
other hand, the great economic uncertainties that prevail make a three-year 
agreement undesirable. The Arbitrator believes and finds that a two-year 
agreement will best meet the needs of the parties for stability and stiJl 
afford them the opportunity to adjust to changing economic conditions with some 
degree of promptness. He therefore will award a two-year agreement. However, 
the Arbitrator urges the parties to consider seriously making a three-year 
agreement with a reopening at the end of the second year for a consideration of 
wages and pensions in the third year. The Arbitrator also observes that in the 
past, agreements ran for calendar years. Apparently because of Pay Board 
problems, a departure arose during 1972. If the parties believe that it would 
be useful to have the agreements coincide with the City's fiscal years and 
budget-uaking procedures, the Arbitrator wouldwi33SngIy amend this Award to 
extend the agreement to Januaryl, 1975. 

Award 

The Agreement shall run from November 4, 1972 through November 2, 1974. 

(b) Retroactivity 

The Association originslly proposed that all awards in this proceeding be 
made retroactive to November 4, 1972; however, it later amended this proposal 
to provide that any general salary adjustment should be made retroactive to 
November 4, 1972 but that the effective date of other adjustments should be 
determined by the Arbitrator. The City opposed retroactivity in any foxm and 
urged that the effective date of sll items be no earlier than the date of the 
execution of the Agreement. 

The Arbitrator believes and finds that the effective date of the various 
Awards should be made on an item-by-item basis and will so award. 

Award 

The effective date of each Award will be specified in the Award. 

II 
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The 1971-72 Agreement contained a section providing for a dues check-off. 
That section also provided that an employee who wished to withdraw'from the check- 
off arrangement had to pay a fee of $2.00 to the City Treasurer to obtain a card 
to withdraw the check-off arrangement and that the withdrawal would become 
effective four pay periods after it was filed. 

The Association proposed that this arrangemen&%continued but that its 
application be extended to any member of the Association whether or not the 
member was in the bargaining unit. The City proposed that the arrangement be 
withdrawn in its entirety because the "fair share" section of the Agreement 
provided adequate security for the Association. The City also argued that the 
extension of coverage beyond the bargaining unit might be a prohibited practice. 

A check-off provision is more than an Association security arrangement; it 
is also an administrative mechanism whereby the contractual Assocation-security 
requirement is effected as a matter of convenience for the employees as well 
as for the Association. No persuasive case was made by either the!Association or 
the City to change an arrangement that existed not only in tHe 191-72 Agreement 
but in the 1969-70 Agreement as well. Therefore the Arbitrator determines that 
the clause shall not be omitted or changed. 

Award 

The Dues Check-off clause shsll be continued in the form in which it 
appeared in the 197'1-72 Agreement. 

(d) Sub-Contracting 

The Association proposed that the following provision be included in the 
agreement: "The City shsll not contract with any private or publi~c agency to 
provide any police or security protection." The City opposed the provision on 
the ground that it would represent a dilution of the authority to Isub-contract 
which it has reserved to itself under the Management Rights Clause in the 
1971-72 Agreement, but more particularly because the Association advanced no 
good reasons to justify the provision. 

In support of its position the Association introduced evidence and 
developed testimony about plans for fencing in an area in the Milwaukee Harbor 
region and for providing guard protection for that fenced-in area.' Inspector 
Ziarnek testified that the planned harbor security project would not in any way 
reduce the regular police protection and patrolling in the area, and that any 
guards who were hired to protect the facilities in the fenced-in area would not 
have police powers and would not take over any functions now being performed by 
Police Department personnel. In its direct presentation the Asso6iation 
acknowledged this to be the case. Inspector Zisrnek testified further that the 
Department does not contemplate sub-contracting police-power activities and 
would oppose such action. Finally, he noted that during his 23-year tenure 
there had never been a lay-off in the Department. 

The Arbitrator finds that the evidence about the condition which gave rise 
to the Association's concern as well as the general conditions about the job 
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security of the ~d..Lcc .JccLSnnF."l dnf?S IlOt support the Association's demand and 
therefore does not warrant a charge in the sub-contracting section of the 
Management Rights ClaUS;e. 

The demand for a contractual provision limiting sub-contracting is denied. 

e) Savings Clause 

Both the 1969-70 and the 1971-72 Agreements contained Savings Clauses. The 
clause in the 1969-70 Agreement provided for negotiations if any section of 
the Agreement should be held to be invalid; the clause in the 1971-72 Agreement 
limited that provision to matters under the control of the Common Council. During 
1972 the Pay Board disallowed .7$ of the salary increase negotiated for 1972. 
The Association thereupon asked for negotiations pursuant to the Savings clause. 
Substantial differences developed between the parties about what the clause 
entailed and some litigation followed. Apparently this controversy has influ- 
enced the positions the parties have taken on this issue. 

In the present negotiations the Association asked that the clause which 
appeared in the 1969-70 Agreement and which would be operative if any provision 
of the Agreement were held to be invelid, be included; the City disagreed and 
proposed a provision that is different from both the previous provisions. In 
particular it wished to continue to limit the clause to matters under the 
exclusive control of the Common Council, to remove the requirement to negotiate 
about the article or provision held to be illegal and to add the following 
sentence: "Any decision of a court, board, or judicial or quasi-judicial 
tribunal or legislative enactment of a State or Federal body which enlarges the 
rights of the Association or its members or increases the City's costs, shall 
entitle the City to make, after advising the Association, appropriate offsets in 
other cost items." 

In several earlier sections of this Opinion, the Arbitrator has expressed 
his views about the undesirability of fragmenting the administration of the 
Agreement beWeen the different municipal entities that have statutorily-defined 
responsibility for certain fucctions. He repeats here what he has observed 
before--the responsibilities cannot and should not be abandoned by the 
respective entities; instead their coordination should be encouraged for the 
purpose of effective bargaining about them. The collective bargaining agreement 
should reflect the total agreement between the Association and the various City 
entities and should also provide a coordinated guide for its administration. 
In any event, if this end cannot be achieved in one negotiation, steps in that 
direction should be encouraged. If this objective is appropriate, and the 
Arbitrator obviously believes that it is, the Savings Clause proposed by the 
Association, which would pertain to any provision of the Agreement without 
regard to the municipal entity that had primary responsibility for it, is more 
in keeping with the end sought than the City's proposal for limiting it to 
matters for which the Common Council has clear responsibility. 

The second area of difference involves the matter of negotiation about the 
clause or provision found to be invalid. The Association seeks a provision that 
would require negotiation for a replacement; the City desires a provision that 
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would simply hold the remainder of the Agreement- intact. The difficulties that 
arose under the 1972 Agreepent ahed some light on the positions of the parties 
on this issue. After the Pay Board denied .7$ of the negotiated pay increase, 
the Association sought to negotiate a non-economic item to replace Ithe denied 
portion of the salary item. The Arbitrator believes that such a request went 
beyond the meaning and spirit of the Savings Clause. Although thati specific 
issue is not before us in this proceeding, the concept is. The Arbitrator 
believes that the idea of a Savings Clause is to maintain the Agreement and, if 
a provision is found to be invalid, that a good faith effort be made to desl 
with the issue or problem covered by the invalid provision insteadof opening 
the whole Agreement for renegotiation. The Arbitrator also believes that if a 
provision of the Agreement is found to be invalid, it may not be sufficient to 
achieve the ends of the Agreement by simply maintaining that whichl,remains. 
The matter covered by the invalid issue may have to be dealt with.1 Therefore 
the Arbitrator finds that the Association proposal providing for negotiation 
about the invalid provision. is meritorious and should be granted 5th the clear 
recognition that the negotiation should be confined to the problem/with which 
the invalid provision was concerned. 

The City did not develop the details of its proposed additional sentence 
to the Savings Clause, explain its reasons for seeking its inclusion, or 
indicate how the proposed ends of that provision would be attained. On its 
face, it bristles with potent&l conflict because of its uncertainty. The 
Arbitrator believes it is'potentially an invitation for friction and therefore 
should be denied. 

Award 

Effective with tke signing of the meement, the Savings Clause proposed 
by the Association shall be included in the Agreement. 

(f) Miscellaneous Contract Matters 

There are a number of miscellaneous contract matters that require either 
clarification or determination. Because they have been so classified is not 
meant to suggest they are not important. However, in a proceeding of this 
magnitude, categorizing issurs is a useful device to make certain that all 
issues presented in the proceeding have been dealt with. We turn now to some 
of these remaining contractual matters. 

(1) No Greater or Lesser Benefit 

The Associatinn proposed the inclusion in the Agreement of a'clause which 
would provide 

"In no event shsll the City or any of its employees agree with a 
member of the bargaining unit that such member shall receive any greater 
or lesser benefits contrary or inconsistent with the terms of any agreement 
between the City and the Association, except as otherwise provided for in 
this agreement." 

In support of its proposal, the Association asserted that itbelieved such 
a provision would make the Agreement whole and would prevent private negoti- 
ations between the Department and some of the employees. It presented no 
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detailed evidence to support its assertion that there had been any private 
negotiations nor any systematic argumel;t to demonstrate that such a provision 
provided a protectitin or guarantee that w&s not available to it under the 
grievance procedure or the Wisconsin Statutes. Moreover, the proposed language, 
and particularly the last phrase, is ambiguous, in the Arbitrator's judgment, 
and therefore a potential source of conflict. Consequently, the clause serves 
no constructive purpose and therefore it will not be granted. 

Award 

The Association's proposal is not granted, 

(2) Rights Under Section Ill.70 

The Association prOpOSed that a clause be included in the Agreement to 
provide that "All rights guaranteed pursuant to Section 111.70 of the Wisconsin 
Statutes are hereby acknowledged by the City and its agents and are guaranteed 
to the Profession&l Policeman's Protective Association." 

The Association asserted that such & provision was in essence a counter- 
provision to the City's Management Rights clause, and that it was necessary 
contractually to sssure the employees the rights available to them under the 
Wisconsin Statutes. The City OFFOS~ the inclusion of the provision on the 
ground that it wzs redundant and that it might be construed to grant the Associ- 
ation the right to negotiate about any bargainable matter that bad not been fixed 
in the collective bargaining agreement. 

The Association described no specific problems that had arisen in the 
relationship to which this specific prOpOS& was directed nor any detailed 
argument in support of its demand. In its post-hearing brief it stated "We 
want everyone to know that we have our rights under Section lll.70 and the way 
to do that is by the printed word." (Association Brief, Vol. III, p. 36) 

The Arbitrator believes that Section Ill.70 defines and guarantees the 
rights the Association is claiming. It also provides the administrative and 
leg&L machinery for their rrslization. The Arbitrator agrees that "the printed 
word" assures those rights, bit he is persuaded that "the printed word" of the 
statute is the real guarantee for tnem and that it must also be the ultimate 
source for resolution over differences about their meaning. In view of this 
conclusion, and particularly ln the absence of a sharply defined problem 
which gave rise to t'ae demend, the Arbitrator finds no persuasive grounds 
for awarding the clcxe proposed by the Association. 

Award 

T‘ne Association's proposal is not granted. 

. 2 (3) b iaintenance of Present Benefits - 
In its post-hearing brief the City asserted that the Association made a 

formal demand that a clause "to the effect that the Association shsll. retain 
all benefits presently in existence" be included In the Agreement. 

The Arbitrator has rcvio-.?ed the original Association proposals and care- 
fully reviewed Association Exhibit 3A, which constituted the Association demands 
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at the beginning of the presentation of evidence on the issues in dispute, and 
has not been able to identi,'y such an Association proposal. During'the presen- 
tation of its case a City witness testified that he understood such a past 
practice clause had been advanced (Tr. 3333) and that the City opposed such 
a clause. At that time the Association did not state no such proposal had been 
advanced; however, in its post-hearing brief the Association made no reference 
to such a proposal and consequently advanced no argument wfth respect to it. 
Whatever the fact may be about whether a formal proposal on the issue had 
been advanced or whether some passing reference was msde to such a proposal, a 
review of the record demonstrates that no detailed proposal or systematic 
development of reasons in support of such a proposal were made. In view of 
this fact and because of his general awareness that maintenance oftstandards 
clauses can be and have been the source of difficulty in contract &ministration, 
the Arbitrator would not 8?4aFd such a proposal without persuasive evidence that 
it constituted an appropriate',solution to a demonstrated problem. 

Awa.rd 1, 

If the AssoCiation, in direct or indirect fashion, presented a proposal to 
include a maintenance of standards or past practice clause lnithe 
kgzeement, the propcsal is not granted. 

I'll No Change in Work Content of Classification I 
In its post-hearing brief-(page 45), the City asserts that the Association 

made a formal proposal which would prohibit the Department from changing the 
work content of the positions of any members of the bargaining unit, and expressed 
vigorous disapproval of such a proposal. 

The Arbitrator has reviewed the record on this question and notes that a 
demand of this kind was included in Association Exhibit 3 but during the 
course of a very brief statement about the issue by Mr. Kliesmet (Tr. 137), the 
Association indicated its proposal in this regard would be clarified in the 
course of the development of other demands. Dater, when Association Rrhibit 3, 
an up-dated list of its demands, was introduced, the specific proposal about 
change in the work content of a classification was omitted. Howeter, some 
testimony on this general topic was developed in conjunction with the exposition 
of the Association's position about creating new jobs, new classifications an8 
changed classifications which have been discussed in some detail above. On the 
basis of this review, the Arbitrator concludes that the issue that was of concern 
to the Association was considered and disposed of in the Arbitrator's deter- 
mination of the issue dealing with No New Positions and Classificattins and No 
Reclassification of Positions. If any aspect of this proposal has not been 
covered under the identified heading, no detailed evidence to deal with it 
beyond that considered under that heading has been advanced and therefore it 
will not be granted. 

Award 

The basic issue in this proposal was covered in the determination made on 
the issue of No New Positions and Classifications and No Reclassification 
of Positions. Any aspect of the proposal not disposed of under that issue 
is not granted. 
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(5) contract language vs. City Ordinance 

There is a provision in the 1971-72 Agreement under the heading of Ordinance 
and Resolution References that coordinates the Agreement and ordinances and 
resolutions which relate to wages, hours, and conditions of employment. That 
same Rrovision of the Agreement provided, "In the event of any conflict in 
language between the summarization and the ordinances or resolutions themselves, 
the specific language of the ordinances and resolutions shsll control." 

The Association proposed that the clause determining which instrument 
should prevail in the event of a conflict should be changed to provide that 
"the contract shall control." The City proposed that the language of the 
1971-72 Agreement be maintained. 

In sqport of its proposal the Association argued that it had no responsi- 
bility for drafting ordinances or resolutions and therefore it could not fully 
protect the Agreement which it negotiated if differences over the agreed-upon 
provisions would be tested against the ordinance or resolution dealing with 
the difference rather than the Agreement. Therefore it proposed that the 
Agreement should be controlling. The City countered by stating that as a matter 
of policy, the Agreement was never formally signed until the ordinances had 
been drafted, submitted to hearings, and approved, and therefore the Association 
had ample opportunity to make certain that the Agreement and the ordinances 
and resolutions were identical. 

The Arbitrator has not been persuaded that this specific issue is one of 
great magnitude in the light of the procedures that are followed in preparing 
both instruments. Rowever, he believes that to declare one or the other 
primary, invites a second dispute in the event a difference arises. He therefore 
concludes that the clause should be omitted in its entirety. He has been 
influenced in coming to this determination by the fact that the omission of 
the clause will not in any way change the appropriate frame of reference for 
resolving differences and that no reference is made to the primacy of either 
instrument in the Agreement between the City and Council 48, AFMCS. 

Award -- 
The sentence that appeared in the article entitled Ordinance and Resolution 
References in the 1971-72 Agreement dealing with the question of whether 
the Agreement or the Charter shall prevail shsll be omitted from the 
article in the 1973-74 Agreement. 

Management Rights 

The 1971-72 Agreement contained a number of integrated clauses defining 
and specifying certain managemen t rights that were reserved to the City so 
that the different municipal entities could direct the personnel and carry out 
programs necessary for the performance of the statutory duties entrusted to 
them. The City and the Association were unable to agree on the language of 
the Management Rights section of the Agreement because of their disagreement 
over some of the substantive issues in this controversy that in effect would 
require some amendments in those defined rights. The City feels strongly that 
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the Management Rights provisions should be retained; the Association does not 
oppose a Management Rights provision as such as long as the specific rights 
and benefits it bargained for and attains in this proceeding are not diluted or 
negated by such provisions. 

The Arbitrator believes that the Management Rights provisionsiin the 1971-72 
Agreement should be retained except as the Awards in this proceeding require 
amendment in those provisions to make the language of the Management Rights 
provision consistent with those Awards.19 

Award 

The Management Rights provision of the 1971-72 Agreement sh@ be continued 
except as the Awards on certain issues in this proceeding require amendment 
in those provisions so that the language conforms with other icontractual 
language that implements those Awards. 

Subordination to the Charter 

Aid to the Construction of the Agreement I 

The 1971-72 Agreement contained provisions under these two headings. The 
parties were unable to agree on language about these provisions, at least in 
part, because of their differences over certain specific negotiable issues which 
were related to these provisions. The Arbitrator has made Awardson those 
'issues. He believes the language oftheprovisions under these headings can be 
and should be amended as necessary to reflect his Awards on the relevant issues. 

Award 

The language of the provisions dealing with Subordination to'the Charter and 
Aid to the Construction of the Agreement sha3l be retsined but shall be 
modified to reflect the Awards ma& on the issues that are relevant to 
these provisions. 

Stipulated Language and Language to Cover the ;, 
Disputed Issues 

During the course of the hearing the parties stipulated to language on 
various sections of the Agreement and to some sections of the Agreement dealing 
with the disputed issues. These stipulations are set out in City Exhibit 1 (a). 
This stipulated language will be adopted and made a part of this Cpinion and 
Award. 

T‘ne Arbitrator is hopeful that his Awards, and the Opinion s,et out in 
conjunction with them, are sufficiently clear that the parties wip be able to 

19. At one point early in the negotiations the Association made a proposal that 
disputes over Management Rights should be subject to the grievance procedure and 
final and binding arbitration. The City made reference to this proposal in 
its post-hearing brief. However, the record disclosed that the proposal was 
withdrawn before the formsl hearings in this proceeding got under way. Therefore, 
no determination will be made on that issue. 
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draft appropriate language to put the Awards into contract form. However, as 
a precautionary measure. the Arbitrator will retain jurisdiction of this contro- 
versy so that he may, if necessary, express his comments on language difficulties 
if they should arise. 

Awst 15, 1973 
Champaign, Illinois 



The following addendum has been prepared for inclusion with the Opinion on 
the issue that appears on page 24 of the Opinion. 

Book of Rules Addendum 

Even though the Arbitrator has denied the Association's proposal that the 
Department's Book of Rules and Regulations be separated so that those rules which 
"affect wages, F-ours and conditions of employment" could be identified for 
purposes of collective bargaining, he is compelled to observe thatanother 
problem related to negotiations over those Department rules remains undefined, 
and he believes he must comment about it here. 

In addition to the proposal for the separation of the rules, the Association 
advanced a numberof.propossls for specific changes in rules, which'in its 
judgment even without the separation, affected working conditions.: The City 
advanced a general objection to any consideration of these proposals by the 
Arbitrator on the ground that they fall within the exclusive responsibility of 
the Chief of Police and therefore should have been negotiated directly with him 
in accordance with the procedure set out in the 1971-72 Agreement for negoti- 
ating rule changes, and that no formal impasse had been reached ininegotiations 
between the Association and the Chief of Police. The Arbitrator has already 
commented in general terms on this question in the general background section of 
this Opinion, and also has made specific findings on these contentions in his 

'determination on the Association request for a change in the grievance procedure 
as it affected the Department rules. 

However, the practical result of this approach is that those matters which 
arguably affected wages, hours and conditions of employment and were of concern 
to the Association at the time the negotiations for the 1972-73 Agreement got 
underway, were in effect presented to the City in these arbitration hearings 
without regard to which City entity had responsibility for responding to them. 
Instead of seeking out three separate entities for negotiation about bargainable 
matters for which lines of responsibility may not have been precisely drawn, 
the Association raised them collectively in the brief negotiations that ended 
in the Arbitration hearing, and the City responded to them in the Arbitration 
hearing on a coordinated basis. The Arbitrator has dealt with them on this 
same basis. In doing so, he feels compelled to point out this procedure afforded 
the Association full opportunity to raise aU matters that are negotiable under 
Section Ill.70 that were of concern to it at the time of the negotiations and to 
get a complete response to them in this proceeding. The opportunity to do so, 
however, also means that determinations having once been made on those matters 
are binding for the term of the agreement and are not subject to continued 
negotiations. That result therefore pertains to Department rulesas well as to 
those matters that come within the responsibilities of the Common~Council. Of 
course, this does not mean that rule changes cannot be made by mutusl agreement, 
or that the Chief of Police may not propose changes in rules which are necessary 
for the administration of the Department, provided they do not violate specific 
provisions of the collective bargaining agreement, and provided further that the 
Association is afforded the opportunity to negotiate with him about them unless 
they fsJJ. within his unfettered management functions. And finally, this does 
not mean that any rule promulgated after such negotiation but witbout agreement 
may not be tested by the Association under the grievance procedure for a determi- 
nation of the validity of the rule under the Agreement or the propriety of its 
application. 


