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On Jahuary 29, 1973, the Wisconsgin Employment Relations Commission desig-
nated the undersigned to serve as the Arbitrator to determine matters in dispute
between the Milwaukee Professionsl Policemen's Protective Association, herein
called the Association, and the City of Milwaukee, herein called the City,
pursvant to Section 111.70(4)(im) of the Wisconsin Statutes, On February 15, 1973
the Arbitrator met with representatives of the Association and the (City to define
the issues in dispute, to make arrangements for and to discuss the procedures
to be followed in the hearing. The formal hearing began on March 1, 1973 and
wag conducted for 32 days between thet date and May 17, 1973. A record of 7,192
pages was developed in the hzaring. The Association submitted 66 exhibita and
the City submitted Z7 exhibits. Many of the exhibits were lengthy documents or
reports that set out the history of the collective bargaining relationship
between the Association and the City or detailed compilations of data desling
with salaries, fringe benefits, and operating practices, statistics on crime,
per capita police coverage and expenditure that prevailed in police departments
in the larger metropolitan areas of the United States, in the larger cities
of Wisconsin and the suburban communities adjoining Milwaukee. Data about wages,
fringe benefits and operating practices were presented for other enployees of
the City of Milwaukee and for employees in manufacturing and construction in the
private sector of the economy for Milwaukee and the adjoining area. The City
also presented extensive data gbout changing patterns in employment, housing, and
household composition and incomes for Milwaukee and detailed analyses of existing
City revenues and revenue sources, the tax burdens on Milwaukee residents and
property owners and the numerous and varied budgetary constraints under which
the City is currently operating.

On June 11, 1973 the parties filed post-hearing briefs summarizing their
positions about the issues in controversy. The Association brief was 191 pages
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and the City brief was 207 pages. On June 19, 1973 the parties pregented oral
argument before the Arbvitrator in lieu of ’111ng reply briefs and also
regponded to certain specific questions which the Arbitrator had dlrected to
them. The transcript of the oral ergument was received by the Arbltrator on
July 2. !

Historical Background

Although it is not essential for the resolubion of the issues involved in
the current dispute, the Arbitrator is persuaded that a brief description of the
setting and a hurried sketch of the historical development of the qel&tlonshlp
between the City and the Association are desirable for a full understanding of
the issues in dispute, and more particularly, the attitudes and approaches of
the partiee to those issues.

For many years prior to 1961, informal consultative reletionships about
employment conditions existed between the City and groups of its employees.
However, after 1961 when Section 111.70 of the Wisconsin Statutesliestablished
edministrative machinery to implement collective bargeining between muniecipal
employers and their employees under certain preseribed conditions, these were
transformed into more formalized collective bargaining relationships. This same
pattern of develormcnt occurred in the relationship between the City and the
Association represciting the police officers even though the latter group, until
recent years, had more limibted rights under Section 111.70.

In 1963 an impasse developed between the City and the Associaéion over
salaries and working conditions, That impasse was consolidated with several
others between the City and different groups of City employees for factfinding
and recommendations. Hearings on these disputes before a Panel of Factflnders
extended over a period of almost & year and resulted in breaking out police
salaries from the overall City job classification system and adjustments in the
police salary schedule for 1964 and 1965.

Tn 1966 the City and the Association again reached an impasse 1n their
discussions and the Wisccnsin Employment Relations Board appointed, 'a factfinder
to meke findings of fact an’ recommendations for the resolution of 'the impasse.
Extensive hearings were held at varicus times from October 1966 until May 1957.
In June 1957 the factfinder rade recoumsndations on the issues in dispute and
for the salaries tihat should prevail through 1967 and 1968, These included &
recommendation for an educational incentive program. These recommendations
served as the basis for further discussions between the City and the Association
which finally resulted in an agreement in early July 1967 which was to cover
the employment relationship for the period January 1, 1967 through December 31,
1968. Substantial salary and benefit changes as well as amendments in working
conditions were made in this agreement, In particular, an educational
incentive program was adopted. '

In early 1969 the City and the Association reached an agreement in direct
negotiations over the terms of employment that were to prevail during calendar

1. Section 111.70 was originally adopted in 1959 but at that time was limited
to a declaration of public policy grenting municipal employees the right to
organize and bargain collectively.
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years 1969 and 1570. This agreement provided for salary adjustments for both
years, for amendments in the other employment conditions, and for major improve-
ments in the retirement program including a provision whereby the City agreed
to pay 6 of the 7% employee contribution to the Employees Retirement System.
However, one issue in those negotiations-the structure and operation of the
grievance procedure--was left open for further discussion during the contract
period. Discussions over this issue were not successful and ended with the
submission of that question to a factfinder in late 1969. The factfinding
procedure on thls question extended over & period of meny months, primarily
because the parties tried again to work out a satisfactory sclution themselves.
A major problem in those discussions concerned the role of the Chief of Police
in the grievance procedure, In July 1970 the factfinder issued his recommen-
dations. These served as & basis for further direct discussions between the
parties which finally produced an agreement.

The negotiations which ultimately produced the agreement for the period from
Januery 1, 1971 through November 3, 1972 were long, complex, and, at times,
stormy., They began in February 1970. They continued throughout the year,
increased in frequency and intensity as the agreement expiration date approached
and culminated in what has been described as & "blue flu," for a period of four
or five days in early January 1972, The "blue flu" terminated as a result of
court proceedings, axd thereafter negotietions continued. No egreement wes
reached in these ncgotiations, so in May 1972, the City petitioned the Wisconsin
Employment Relations Commission to appoint a factfinder to make recommendations
to resolve the dispute. A factfinder was appointed and conducted extensive
hearings during the months of June and July 1972. On Novenmber 4, 1972 the
Factfinder issued his recommendations. Thereafter the City and the Association
again cerried on negotiations based on the Factfinder's recommendations. These
negotiations wltimately resulted in an agreement in the chambers of Judge Ernest
Watts who became involved in the negotiations because of the earlier court
proceedings following the "blue flu" episode, The agreement was reduced to
memorandum form and signed on December 22, 1971. The economic terms of this
agreement required the approval of the Pay Board. As a result, from
Decemver 1971 through June 1972, City and Association representatives in
various ways appealed to the Pay Board to act upon their agreement. On
March 31, 1972 the Pay Board approved the economic proposals that were to be
effective for 1971, and in June 1972 reduced the agreed-upon salary provisions
for 1972 by .7% and as so rcduced approved the economic terms for 1972. There-
after the City and the Association executed a formel collective bargaining
egreement that embraced all of the understandings previously reached except as
they were amended by the Pay Board.

One important and difficult issue in the 1971-72 negotiations concerned
a procedure for negotiating and administering rules affecting wages, hours, and
working conditions that fell within the scope of the Chief of Police's authority
to promulgate rules and regulations applicable to the operation of the Police
Department under the provisions of Chapter 586, Session Laws of 1911 of the
Wisconsin Statutes. In the 1971-72 Agreement, the parties negotiated a

2, A few active police officers are covered by the Patrolmen's Annuity and
Benefit Fund. The employee contribution to that Fund is b 7/8% of salary.
Apparently the City agreed to pay this employee contribution to that fund.
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procedure tc deal with such rulcc, This rrocedure provided for either the
Chlef of Police or the Association to propose rule changes, for dlscuBSJDn of
the proposed changes, and for a grievance rrocedure to handle grlevances over
rules and regulations that affect wages, hours, and working conditions but with
the express provision that the Chief of Police's decision on all such matters
was to be final.

Negotiations Background to the Present Dispute

On August 9, 1972 the Association formally submitted its proposals for the
1973 Agreement to the City. These proposals included 30 major items many of
which contained numerocus subitems, For example, the Pension and Dlsabzllty item
elone contained some 30 subitems. These proposals were discussed very generally
for approximately two hours in a formal meeting on August 29, 1972,

On October 13, 1972 a second meeting was held., In this meeting the City
presented its proposals for the 1973 Agreement. These were 1l in number and
also were very general in character. These proposals and a few of .the Associ-
ation items were briefly discussed in the meeting which lasted for approximately
3 hours,

On October 25, 1973 the Association sent the City a 65-page document in
which it presented in specific language the general demands it had|preV1ously
made, On October 31, 1973 the parties met to discuss the proposals already
advanced, The Association inquired whether the City had & formal proposal to
advance, The City representatives indicated they had none, butb they did
present the 1971-72 Agreement with hand-writien amendments that reflected the
changes the City wes then proposing. The parties discussed various agpects of
their proposale during the meeting which lasted for approximately 8 hours
including & luncheon break and several short recesses for caucuses.

h

The parties met again at about 1:00 P.M. on November 3, 1973.! Commissioner
Zel Rice of the Wisconsin Employment Relations Commission was present as a
medietor during the discussions. However, no progress was mede inithe negoti-
ations, and at the end of the afterncon, the Association representatives stated
that they believed an impasse had been reached in negotistions and that the
Association would petition the Commission to initiate final and blnding
erbltration of the issues in dispute.

On November 6, 1972 the Association filed a petition with the;Commission
for that purpose., Thereafter the Commission submitted & panel of arbitrators to
the parties and in due course the undersigned was formally selected to serve as
the Arbitrator,

Without in eny way attempting to find fault with either or hoth parties,
the Arbitrator believes several observations can be made about the historical
relationship and that they may shed light on the issues that are in dispute in
the currenft controversy and on the parties' approaches to each other in dealing
with them., These are

(1) The parties have not been able to develop a negotisting relationship whereby
they Jjeintly attack mutuel problems and resolve them on the basis of a
collective search for sclutions that reflect their own experiences and con-
cerns. Instead they have made very intensive use of third-party neutrals
and administrative bodies to propose solutions for them.
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(2) Running through these ncgotiations, and particularly those in more recent
years, is the problem of coordinating responsibility for the negotiation
and administration of the agreements on wages, hours, and working conditions
as between the Common Council, the Chief of Police, and to & much lesser
degree, the Board of Fire and Police Commissioners, Although the evidence
is not conclusive on the point, there is at least a strong suggestion that
this division of responsibility and uncertainty about authority to act,
may have been a contributing factor to the parties' inability to work out
solutions to problems im direct negotiations,

(3) Despite the very long and trying negotiations that finally culminated in
the 1971-72 Agreement, the parties spent virtuelly no time in direct
negotiations on the issues in dispute in the present case, bubt once again,
left them for resolution by a third party.

The Institutional Setting

The most difficult problem in this proceeding has been to identify the
"municipal employer" a&s that term is used in Section 111.70 of the Wisconsin
Statutes and more particularly as it is applicable to the compulsory arbitration
proceedings provided for in Section 111.70(4)(jm) of the Statutes, and to fix
employer responsibility for carrying out the statutorily mandated collective
bargaining negotiations over wages, hours, and conditions of employment between
the "municipal employer" and the Association, the chosen representative of
certain employees of the Pollce Department.

There are three municipal entities who have statutory responsibility for
matters that fall within "wages, hours, and conditions of employment.” The
predominant entity is the Commeon Council of the City which has authority and
responsibility for broadly defining the scope of the Police Department's
activities and to provide the funds to undertske them, Because =0 many of the
bargainable matters are either directly or indirectly economic in nature, and
therefore readily within the Common Council'’s responsibility, negotiations have
primarily involved the Labor Negotiator, the functional representative of the
Common Council, and the Association. However, by careful statutory design set
out in Chapter 586 of the Laws of 1911, two other municipal entities--the Chief
of Police and the Board of Fire and Police Commissioners--also have defined
responsibilities that embrace mabters, primarily those that are more cowmoniy
referred to as working conditions, that come within statutorily defined "wages,
hours, and conditions of employment.," These are particularly critical in so
far as they touch on the Chief of Police's broad authority to promulgate rules
and regulations for the direction of police personnel and for the om-going,
day-to-day administration of the Pollce Department in order to attain the
prescribed statutory end--police administration frees from political influence
and outside intervention., This authority is understandably defined in general
terms so that the Chief of Police can readily respond to changing conditions and
circumstances., Yet that same generality creates uncertainty about the breadth
of his authority and is a potential source of difficulty and tension in so far
as negotiations over "conditions of employment” are concerned. In the case of
the Board of Fire and Police Commissioners, the statutory responsibilities are
much more narrowly and precisely defined and there ls therefore less uncertainty
about the matters which are subject to its asuthority and the degree to which
they are "working conditions" subject to collective bargaining negotiations.
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Ag the hearing progressed and testimony and documentary evidence esbout the
issues in dispute and their historical background built up, the Arbitrator
became increasingly aware of the very complex relationship that exists between
the three municipal entities and their apparent inability to work ‘out a functional
procedural relationship that affords the eligible employees of the Police
Department their full statutory rights to collective bargaining and also
preserves for the respective municipal entities the special responsibilities
defined for them under the law. The history of the relationship between the
Association and the City disclosed instances of tension and conflict about the
authority and responsibility of the different municipal entities which suggested
that instead of taking steps to establish procedures whereby the hunicipal
entities could develop a coordinated response to the Assoclation through the
Labor Negotiator of the Common Council and utilize his skill and experlence in
collective bargaining negotiations, there was a disposition to shift the respon-
sibility for a response from one of the entities to another. This condition has
given rise to litigation and possibly has been a factor in the extensive utili-
zation of third party neutrals to resclve impasses in negotlations instead of
solving them through face-to-face collective bargaining, That same condition
runs through some of the major procedural and substantive issues that are
involved in this dispute,

Even though he is aware of the legal complexities involved end the strong
desire of the different municipal entities to maintain their unrestrained
authority in order to fulfill their statutory responsibilities to the publie,
the Arbitrator is convinced that if the publiec policy of Section ;ll 70 of the
Wisconsin Statutes is to be realized, steps must be taken to encourage these
entities to coordinate those responsibilities and to present their response to
the eligible police employees involved through cne public employer spokesman.
Obviously that spckesman cannot respond to issues without obtaining instructions
and guidance from the different entities in prior conferences and discussions
and without the advice and counsel of one of their representetives in the
negotiations themselves, Yet such a coordinated response will more likely
produce & result that will meet the goals of these different entitles because
it will represent a coordinated rather than & differentiated strategy.
Hopefully, the Arbitrator's findings and determinations on some of the specific
issues in controversy and particularly his determinatiocn about the dispute over
the grievance procedure and the day-to-day administration of the Rules and
Regulations of the Police Department which are under the control of the Chief
of Police, will be steps in that direction.

The Question of Impasse

At the outset of the formal hearlngs and agesin in its post-hearing brief,
the City contended that no impasse within the meaning of Section 111.70 hed been
reached in the negotiations between the City and the Association.! It asserted
that the document signed by the Labor Negotiator of the Common Council and the
representative of the Association which the Association attached to 1ts petition
to WERC to initiete finel and binding arbitration was in fact only a press
release setting forth what the Association intended to do and was not a stipu-
lation of fact that was to serve as a jurisdictional basis for WERC action.

More particularly, the City argued that even if that document were considered to
be & recognition of the existence of an impasse in the negotiations between the
Common Council and the Association, it clearly did not apply to the negotiations
over the Association demands that fell within the statutory responsibilities of
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the Chlef of Pclice and of the Board of Fire and Police Commissioners. Therefore,
it ergued, the Arbitrator does not have jurisdiction to make determinations at
least with respect to these latter demands.

The Arvitrator simply notes that WERC has responsibility for administering
the provisionsg of Section 111,70 and that in its order appointing him to serve,
WERC found that an impasse had been reached, However, he notes further that
the representatives of the Common Council clearly were not surprised that an
impasse had been declasred and had developed a detalled and full response to the
Assocletion’s demands, Finally, he notes that throughout the hearing repre-
sentatives of the Chief of Police were in attendance and that Inspector Ziarnek,
e highly knowledgeable and informed supervisory officisl of the Police Depart-
ment, testified in great detail about the Department's position on the Association
demands that related to the Department's Rules and Regulations, It is thus
clear that, whatever the state of the negotiations as to matters falling within
the stetutory authority of the Chlef of Police may have bheen at the outset of
the hearing, his representatives heard the Association's position about them
developed in full at the hearing and had ample time to, and in fact did, prepare
responses and alternative positions to them. Similarly, even though no
specifically identified representatives of the Board of Fire and Police
Commissioners were in attendance throughout the hearing, it is clear that Counsel
kept representatives of the Board informed about the Association's demands that
affected thelr statutory responsibilities, and later the Vice Chairman and the
Executive Secretary of the Board testified at some length about those demands
and fully develcped the Board's position with respect to them. Consequently,
neither the Chief of Police nor the Board was caught by surprise as far as the
Association's demands are concerned or denied the opportunity to prepare a full
response to them,

The Issues in Controversy

(A) General Approach

When the Arbitrator met with the parties on February 15, 1973 he was
informed that there were about 150 items in dispute, It seemed cbvious to him
that some were minute and not of major significance whereas others were large
in scope and consequences. At that time he urged the parties to try to reduce
the issues end to sort those that remained into some related groups. The parties
had & meeting between that date and the day on which the formal hearing began,
Unfortunately they were not successful in coming to any agreement on items to be
dropped or on groupings for those that remained. However, at the outset of
the hearing the Association on its own reduced its demands to Llt, some of which
had multiple parts, and generally differentiated these as economic and non-
economic demands, but deliberately made no differentiation between them with
respect to the City entity that had statutory responsibility for them. It
prepared its post-hearing brief on the same basis. The Clty responded to these
demands in a different way and differentiated them in terms of the items that it
felt came within the statutory responsibility of the different public employer
entities--the Chief of Police, the Board of Fire and Police Commissioners, and
the Common Council, and in turn grouped the last of these into four categories
of benefits and & cetegory of issues relating to the contract. Thus, although
the approach is somewhat different, at least with respect to the matters which
the City contends are within the authority of the Common Council, the Association
end City approaches are not too different. The Arbitrator will generally follow
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this approach but he will not diflferentiate the statutory entitles as decisively
as the City did,

(B) The Statutory Standards to be Applied

Subsections 4, 5, and 6 of Section 111,70(4)}(im) of the Wisconsin Stetutes
set out the matters that are subject to the Arbitrator's jurisdiction and the
standards that the Arbitrator is to apply to ilssues that come before him.
Although no ext~nded reference to these standards was specifically'made by the
parties in the presentation of their cases, the Arbitrator believes it is useful
to set out those provisions here.

L, In determining those terms of the agreement on which' there is no
mutual agreement and on which the parties heve negotiated to impasse, as
determined by the commission, the arbitrator, without restriction because
of enumeration, shall have the power to:

2. Set all items of compensation, including base wages, longevity
pay, health, accident and disability insurance programs, pension programs,
including amount of pension, relative contributions, and all eligibility
conditions, the terms and conditions of overtime compensation, vacation
pay, and vacation eligibility, sickness pay amounts, and sickness pay
eligibility, life insurance, uniform allowances and any other gimilar item
of compensation. .

b, Determine regular hours of work, what activities shall constitute
overtime work and all standards and criteria for the a551gnment and
scheduling of work.

¢, Determine a seniority system, and how seniority shail affect
wages, hours and working conditions.

d. Determine a promotional program,

e, Determine criteria for merit increasses in compensation and the
procedures for applying such criteria.

f. Determine 81l work rules affecting the members of the pelice
department, except those work rules created by law,

g. Establish any educational program for the members of the police
department deemed appropriate, together with a mechanism for financing
the progran.

h. Establish a system for resolving ell disputes under the agreement,
including final and binding 3rd party arbitration.

i. Determine the duration of the agreement and the members of the
department to which it shall epply.

5. In deteimining the proper compensation to be received by members
of the dQepartment under subd, 4, the arbitrator shall utilize:
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a. The most recently putlished U.S. buresu of labor statlstics
"Standards of Living Budgets for Urban Families, Moderate and Higher Level,"
g5 a guldeline to determine the compensation necessary for members to enjoy
a standard of living commensurate with their needs, abilities and responsi-
bilities; and

b. Increases in the cost of living as measured by the average annual
increases ln the U.S. bureau of lsbor statistics "Consumer Price Index"
since the last adjustment in compensation for those meubers.

6. In determining all noncompensatory working conditions and relation-
ships under subd. 4, including methods for resolving disputes under the
labor agreement, the arbitrator shall consider the patterns of employe-
employer relationships generally prevailing between technical and profession-
8l employes and their employers in both the private and public sectors of
the economy where those reletionships have been established by a labor
agreement between the representative of those employes and their employer.

7. All subjects described in subd. 4 shall be negotiable between the
representative of the members of the pollce department and the city.

(C) The Parties' Approach to the Ttems in Dispute

Both the Association and the City developed questionnsires to determine
what conditions and practices prevailed in the police departments of other
large metropolitan areas with respect to the issues that are in dispute here.
The Association sent its questionnalre to 24 large cities in the United States
and Canada, The largest cities in the country were included among the
Association's sample but some relatively smaller ones (Las Vegas and Windsor,
Ontario) were elso included, The City sent its queationnaire to the 27 cities
in the United States with populations between 400,000 and 1,000,000, Both
also sent questionnaires to and gathered information about communities
surrounding Milwaukee, and the City developed some data about practices and
conditions that preveiled in larger cities in Wisconsin, In addition the
Association introduced and made reference to surveys about police employment
practices made by the Police Depertments of Philadelphis and Kansas City, and
the City made reference to the data in the Kansas City survey, Finally, the
Association called witnesses from New York, Chicago, Detroit, and Minneapolis
who testified ebout specific benefits, practices, and conditions that prevailled
in the police departments of those cities.

These data were used primerily in relation to the parties' positions about
saleries and economic benefits and will be discussed in greater detail in the
section of this Opinion which deals with those issues, Note is mede of these
data here because occasional references were made by the parties to comperable
practices in their discussions of some of the non-economic issues which will
be considered next,
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The Non-Economic Issues

Introduction :

There is an element of artificislity in attempting to divide issues into
economic and non-economic categories since all issues, in varying 'degrees, raise
questions about direct and indirect economic costs as well as questions about
rights, principles, administrative responsibility, and efficiency and falrness.
However, such a division tends to direct attention to the degree to which the
economic or the rights and administrative aspect of the issue is et the core
of the dispute and helps to develop tests and standards that can be applied in
resolving them, Thus in approaching the so-called non-economic issues, more
emphasis is customarily placed on the effect the selected resolution will have
on the rights and administrative discretion and efficlency of the .employees
and the managers in the particular organization in which the issue prevails
than on how those issues are resolved in comparable organizations. .elsewhere,
Consequently, although not totally ignored, there is little emphasis on
comparability in dealing with many non-economic issues.

Ageinst this background we will examine the so-called non-economic issues
which we have further divided into what the Arbitrator will call "institutional
relationships” and "general working conditions." |

Institutional Relationships

(1) The Appropriate Bargaining Unit

|I
The Associetion requested thaf the classificatlons of Detective Lieutenant

and Police Aides be included in the bargaining unit; the City opposed this
request, and, in turn, asked that the classifications of Police Sergeant,
Police Sergeant Garage, Administrative Police Sergeant, Police Identification
Supervisor, Chief Document Examiner, Custodian of Police and Property Stores
and Radic Mechanic Foremen, which are currently in the bargaining unit be
excluded from the bargaining unit. !

In support of its proposal, the Asscciation argued that the Detective
Lieutenant position was created by the Board of Fire and Police Commissioners
without negotiation with the Association and that thereafter some 21 persons
previously classified as Detective Sergeants, who had been 1noluded in the
bargaining unit, were promoted to the Detective Lieutenant classification and
were thereby removed from the bargaining unit. It argues that these persons
should be returned to the bargaining unit. The Assoclation also ergued that
Police Aides are, in fact, trainee police patrolmen who have a clear and
readily identifiable community of interest with those police officers who are
in the bargeaining unit and therefore should be included in the baergeining unit,
The City disputed the Association's arguments about both these classifications.
It contended that the reclassification of the Detective Sergeants resulted from
a petition filed by & large number of the Detective Sergeants with the Board of
Fire and Police Commissioners end was made only after e careful investigation
of their duties and e public hearing on the question of their reclassification,
Thet investigatory process established that the duties of the Detective
Sergeants were comparable idth those of the Police Lieutenants and therefore they
were reclassified, end since they had clear supervisory responsibilities they
were properly excluded from the bargaining unit, With respect to the Police
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Aides, the City argues that the duties and responsibilities of the Police Aldes
are significantly different from those of police officers, that they are in a
probationery period during their entlre service asg Police Aides, that they have
no police powers, and that the training program is administered by the Board of
Fire and Police Commissioners and is, in part, funded by LEAA federal funds.
Consequently they do not have a community of interest with the police officers

in the bargeining unit and should not be included in the unit. Finally, the City
ergues that the testimony of Inspector Ziarnek conclusively established that

the Police Sergeants and the officers in the other clasgsifications 1t now wishes
to exclude from the bergaining unit, have supervisory authority in relation to
officers in the bargaining unit and should be excluded from the unit to strengthen
the management authority in the Police Department and also to avold any possible
charge that the City is engaging in a practice prohibited under Section 111.70

of the Wisconsin Statutes.

The Arbitrator is aware that the 1971-72 Agreement contained a provision
that the parties would jointly petition WERC within 60 days after the execution
of that Agreement for a determination of the question of the bargaining unit
status of the Detective Lieutenants, but that was not done, Apparently one
reason a petition was not filed is that a group of Police Department supervisory
employees filed -a petition for representation with WERC and requested that
Detective Lieutenants be included in the unit for which they petitioned. Testi-
mony of a City representative indicated that the status of some of the classi-
fications the City seeks to exclude from the unit also was raised in that
petition,

It 1s very clear to the Arbitrator that the contentions with respect to the
composition of the bargaining unit raise questions of fact and lew that can and
ghould be resclved only by WERC vwhich has both the responsibility and expertise
to decide them. Each of the parties can have its contentions heard and deter-
nined by filing an appropriate petition with WERC. That being the case, the
Arbitrator will not make any determination about the composition of the bargaining
unit,

Even though the Arbitrator has determined that the question of the compo-
sition of the bargaining unit should be resolved by WERC, he has directed
attention to the history of this question in order to make some determination
about the conditions that should prevail for the contested classifications during
the period in which that matter is being considered by WERC. He does so
particularly because the evidence adduced at the hearing did not clearly
establish thet the classifications should be included or excluded from coverage
under the Agreement pending z WERC determination.

Award

The composition of the bargaining unit shall remain as it was in the 1971-72
Agreement and the benefits and rights accorded to those included in that
unit shall continue pending a determination of the appropriate bargaining
unit by WERC on a petition flled by either or both parties, or as & result
of the petition previously filed by the Police Supervisors Qrganization,

3. After this section of the Opinicn was drafted, the Arbitrator receilved from
WERC & copy of its Declsion and Direction of Election in the Police Supervisors
Organization case (CXI-No., 15168 ME 737), He decided to leave his Opinion intact
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(2) The Lieison Poritions

Under the provisions of the 1971-72 Agreement, two Association.bargaining
unit members were relieved from police officer duties on a half-time basis to
serve in liaison capacity between the Association and the City and for the
purpose of maintaining harmonious relations between the employees, the Associ-
ation, the Department, and the City in the administration of the collective bar-
gaining agreement. The Association seeks to incresse the number of lieison
positions to forr on a full-time bas&s and to have the City pay the full cost
of the maintenance of the positions.”™ The City seeks to have them eliminated in
their entirety. ,

The present Asscciation liaison officers testified at some lepgth &bout the
very heavy demands made upon them in carrying out their Association responsibili-
ties and convincingly demonstrated that they spent many hours more in this work
than those for which they were relieved. However, their testimony clearly
established that many of thelr activities were not directly related to the
administration of the collective bargeining agreement or in dealing with the
dey-to-day administrative problems that are rooted in the collective bargaining
relationship,

The City noted that although the liaison officers are relieved from Police
Department assignments, they are attached to the Labor Negotiator® 8 office, are
paid from funds appropriated to that office and presumably are under the super-
vision of the Labor Negotiator. It then argues that this set of relationships
is unsound and possibly unlawful, beceuse it places the Association representa-
tives under City Management supervision, It argues further that the activities
of the liaison officers have gone far beyond those designed to administer the
collective bargaining relationship and that, in effect, the City is subsidizing
the Association's activities and thereby possibly providing unlawful financial
support to the Association. Finally, the City argued that the City survey of
prevailing practices in other cities shows that these positions exist in very
few cities,

The testimony about the specific activities of the liaison officers and
that adduced during the course of the entire hearing convincingly demonstrated
that the Association is an extremely active organization that vigorously pursues
its members' interests in many arenas of action beyond their direct employment
relationship in the Police Department. These are commendsble activities that

because the question of the Police Aides is still not Joined, the guestion of
the continuing inclusion of the Police Identification Supervisor, the Custodian
of Police and Property Stores and the Radio Mechanic Foreman in the present unit
is apparently not yet answered, and the Chief Document Examiner has not been
excluded from the present bargaining unit, Moreover, the Ardbitrator believes
thet his Award will cover the rights of the contested employees, who were found
to be supervisory employees, for the period between the expiration of the
1971-72 Agreement and the date of the WERC decision.

4, The Association discussed this issue under the heading of economic issues.
The Arbitretor believes the issue 1z more one of principle than cost and there-
fore is considering it under the heading of non-economic issues.
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warrant the members' support. They are, however, not directly related to
activities that deal with the day-to-day relationships between the City end the
Association and these, in the Arbitrator's view, should be financed and supported
by the Association membership alone.

The Arbitrator firmly believes that the quality of a collectlive bargaining
relationship is largely determined by the promptness and the gpirit in which
day-to-day difficulties end problems are resolved., Therefore, the City has a
bona fide interest in fostering arrangements that will make the relationship
effective and harmonious and may reap a benefit from support for such a relation-
ship that is well worth the expenditure of City funds. However, the City also
has a proper concern that such expenditures are made only for activities that
may be of benefit to it and for that reason expressed concern about how the
liaison officers spent their time. The latter obviously cannot so compartmen-
talize their activities so that they can respond only to bargaining relationship
issues at certain hours and to inquiries or concerns about other Association
activities at other hours. Such an arrangement would not even be in the City's
interest in so far as responses to collective bargaining relationships are
concerned, None the less, it is clearly possible for the liaison officers to
devote an amount of time to the collective Yargaining relationship equal to that
for which the City compensates them and to conduct the other Association activi-
ties in such a way that they will not be construed as City-supported activities,
Although the question of what constitutes financial) support to an employee organi-
zation has not been precisely legally answered, the general rule is that support
given to establish cooperative relationships is not looked upon as unlawful,

The Arbitrator is persuaded that the liaison arrangement which currently exists
can achieve its purpose and not be declared unlawful if the guides set out

above are followed. Therefore he believes that the liaison officers shell be
continued. However, the Association made no persuasive case for an increase in
the number of such officers to handle the day-to-day collective bargaining rela-
t ionship.

Award

The liaison officer arrangements which prevailed in the 1971-72 Agreement
shall be continued,

(3) Time Off for Association Qfficers

The Association proposed that its Executive Board members be granted one
day off each week with pay, to transact Association business. It also pro-
posed that they be permitted to arrange their off days and vacation schedules
50 that they could attend conventions and meetings of the national police
orgenization with which they are affiliated. The City opposed both of these
proposals,

The Arbitrator has already noted and commented on the Liaison officer
relationship provided for in the agreement. He also notes that provision is
made for some released time for Association representatives for negotiations
over the terms of new agreements and for representation of employees during the
processing of grievences. The Association advanced no facts or persuasive
arguments to demonstrate that these existing arrangements were not adequate to
carry out those administrative matters for which the parties have joint respon-
sibility and concern and which could therefore be peid for by the City, in
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contrast to matters that are primaxrily of concern to the Association itself and
for which the members alone should be held financially responsible, Similarly,
no persuasive evidence was submitted to demonstrate that the Executive Board
members had not been able to arrange their schedules either in advance, by trade,
or by administrative action, to permit them te attend to Association business.
Although no specific evidence was developed on the matter, the discussion &bout
it clearly suggested that substantial flexibility in scheduling already prevailed
to accommodate the needs of the Association representatives. ‘

Award

The Association request that ite Executive Board members be released one
day a week with pay end that they also be permitted to arrange their off
days and vacations so that they can attend conventions and meetings of the
international organization with which the Assoclation is affiliated, is
denied,

{4) The Size of the Association Negotiating Team '

In its October 31, 1972 proposals, the City proposed that the section in
the Agreement dealing with the Association Negotiating Committee be amended to
provide that no more than 3 Association representatives shall serve on the
Assoclation Negotiating Committee. The Association did not accept the City's
proposal, ‘

It iz not clear exactly where that proposal stood at the conclusion of the
hearing, Early in the hearing, City representatives testified that a reduction
in the size of the Association Negotiating Committee would facilitate negoti-
ations and might avoid the long stages of impasse that have been characteristic
of this relationship. However, before the hearing ended, the City and the
Assocciation stipuleted to language on this issue that ls identical to that
which prevailed in the 1971-72 Agreement, ", ., , one or more representatives from
the Association shall be paid regular base salary up to a combined maximum of
17 man-hours for time spent annually in negotiations. . . ." In its post-
hearing brief the City again referred to its reguest for a limitation on the
size of the Negotiation Committee and referred to the stipulated. language in a
way which suggested that the size of the Negotiating Committee was gtill in
dispute., That position could be argued in the light of the stlpulated
language which simply provided for a limited payment to "ame or more representa-
tives" but does not fix the number on the Committee or the number to be paid,

No evidence was introduced that buttressed the City's contentlon that a
reduction in the size of the Negotiating Committee would facllitate negotiations.
Moreover, even if there had been such evidence, it could not be controlling in
deciding the issue, since it is well-established, both in law and in practice,
that the size and composition of its negotiation team, except for unusuael and
compelling circumstances, must be left to each party. Since no such compelling
circumstances were demonstrated, the City's proposal to limit the size of the
Association's Negotiating Committee must be denied,

Avrard

The City's request to limit the Assoclation Negotiating Committee to 3
representatives is denied.
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{5) The Grievance Procedure

(2) Introduction

The Arbitrator notes at the outset of the discussion of this complex issue
that Section 111,70(h){(jm)kh of the Wisconsin Statutes expressly provides that
the Arbitrator shall have the power to "Establish a system for resolving all
disputes under “he agreement, including final and binding 3rd party arbitration,”
but he also notes that, without question, the single most difficult and most
troubling issue in this entire controversy is establishing such a system for
resolving disputes that is, on the one hand understendable and workable, and on
the other hand, can deal effectively and properly in an integrated fashion with
the different City entities that have specific statutory responsibilities for
different aspects of "wages, hours, and conditions of employment" within the
meaning of Section 111,70 of the Wisconsin Statutes.

(b) Background

There are presently two separate grievance systems functioning in the Police
Department, One is designed to deel with differences that arise upnder the
collective bargaining agreement that was negotiated within the scope of the
authority of the Ccmmon Council; the second is designed to deal with differences
over the propriety of the application of those rules and regulations of the
Department which affect the wages, hours, and working conditions of the
Department personnel who fall within the Association's bargaining unit. The
latter procedure is specified by Department Rule 29, Section 97 and was promul-
gated by the Chief of Police on February 21, 1972 in accordance with the overall
settlement of the protracted negotiations and litigation that finally culminated
in the 1971-72 Agreenent.

The two procedures are identical in form through the first four steps which
are essentially appellate procedures to higher levels of management within the
Police Department and culminate with the Chief of Police. At this point there
is a difference in the two procedures. In the case of differences over the
application of Department Rules, if the difference has not been satisfactorily
resolved there is no further appeal and the deciszion of the Chief of Police is
final; however, in the case of differences over the interpretation and applica-
tion of the collective bargaining agreement, unresolved differences may be sube
mitted to final and binding arbitration before a third party neutral.

In addition to these two grievance procedures, there is alsc a procedure for
a review of dismlssals and suspensions for more than $ days by the Board of Fire
end Police Commlssioners, Essentially thiz 1s a statutory procedure for review
of cages involving severe disciplinary action imposed under the Department Rules,

(¢) Numbers of Cases Handled Under These Procedures

Inspector Zlarnek testified that between February 21, 1972 and March 28,
1973 twelve grievances were filed under the Department system, Of these, three
are gtill pending, three reached the Chief's level and were denied, two were
resolved in favor of the grievants at the lower levels of the system and four
were dropped or withdrawn at the lower levels. He testified further that
between July 28, 1972, when the collective bargaining agreement was formally
signed by the parties, and March 28, 1973 17 grievances were filed under the
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contractual system., Of these © were still pending, 1 was resolved by the Chief
in favor of the grievant, 3 were resolved at lower levels in favor of the
grievants, 4 were dropped or withdrawn at lower levels and 3 were submitted to
arbitration.

Mrs. Arlene Kennedy, Executive Secretary of the Board of Fire and Police
Commissioners, testified that during the calendar year 1972, the Board considered
two appeals of disciplinary action taken by the Chief of Police. It sustained
his action in cne case and reversed it in the second, She testified further that
from 1960 through 1972, 28 cases involving disciplinary action were appealed to
the Board. The Board sustained the Chief's action in 16 cases, reversed his
action in G, and 3 cases were withdrawn,”

(d) The Positions of the Parties

The Association basically is requesting & single, integrated grievance
procedure under which it can process and resolve all differences over the
applicaticn and interpretation of the collective bargaining agreement all
differences over the application of the Rules and Regulations of the Police
Department promulgeted by the Chief of Police and which affect wages, hours,
and conditions of employment, and all d@ifferences over dxscipllnary actions
taken by the Chief of Police including those which are subject to review by the
Board of Fire and Police Commissioners, It also requests that any unresolved
difference over any of these matters may be carried to final and binding arbi-
tration except, that in the case of disciplinary action coming under the
jurisdiction of the Board of Fire and Police Commissioners, it would require
an employee who is contesting such an action to choose either the:arbztratlon
procedure or that provided by the Board of Fire and Police Commissioners but not
both,

The Associetion contends that

(1) Bpoth as a matter of law and simple fairness, the bargaining unit personnel
are entitled to have final Departmental decisions that affect their working
conditions and well-being reviewable by someone outside the Department and
that such action is particularly appropriate for discipllnary actions that
are not sppealable to the Board of Fire and Police Commissioners,

{2) The present fragmented arrangement has permitted and encouraged buck-
passing which in turn, has prompted extensive litigation and has impaired
the development of a harmonious collective bargaining relationship;

(3) It accepted the present fragmented system in 1971 not becausé it was pleased
with it but to bring a long dispute to an end; .

(4) Experience under that system has neither relieved its concerna nor provided
satisfactory answers to its rightful eleims. Therefore it is requesting

5. We should note that reversals could include a finding of fault but a
reduction in the penalty imposed for the fault., We note further that in two
cagses in which the Board sustained the Chief, the complaining officer appealed
the Roard's decision to the Wisconsin courts in accordance with the statutorily
prescribed procedure. In one cease the Court reversed the Board and the second
is still pending.
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the integrated grievance system which, it argues, is workeble and can
fulfill the needs of all of the parties involwved,

The City opposes any revision in the grievance procedures on numerous
grounds, It contends that:

(1) The proposed amendment in the grievance procedure as it pertains to the
Department was never submitted to the Chief of Police in accordance with
fthe arrangements agreed upon in the 1971-72 Agreement for changes in
Department rules dealing with wages, hours, and conditions of employment
and therefore 1s not properly before the Arbitrator;

(2) The procedure presently in effect was agreed upon only after long and hard
negotiations and it should not be changed until it has been tried and found
wanting; :

(3) The present Department procedure fcllows closely those that prevail in
police departwents in many other citieg in the country and therefore the
Association's proposal would represent an untried departure from prevailing
practice without any justification;

(4) The structure of the grievance procedure proposed by the Association is
unsound and unworkable because it would by-pass the direct supervisors
at the lowest level of the procedure and the Chief of Police at the
highest level;

(5) Finally and most important, the proposed structure would be unlawful
because it would restrict the Chief of Police's discretion about decisions
vhich are necessary and appropriate to carry out his statutory responsi-
bilities under Chapter 586 of the Laws of 1911 by subjecting those
decisions to third party review in erbitration.

{e) Analysis

The City's last contention about the grievance procedure clearly raises
a threshold question that goes beyond the feasibility of the Assoclation's
proposed grievance procedure but raises a question about the Arbitrator's
authority to make a determination on the issue at all, Therefore we must deal
with that questlion first. However, rather than deal with the question in the
abstract, the Arbitrator has decided it would be more usefd to deal with it
in relation to specific issue so that the scope and full impact of the question
can be understood.

Section 1 (23) of Chapter 586 of the Laws of 1911 provides:

23. The chiel engineer of the fire department and the chief of
police of seid citiles, shall be the head of their respeactive departments
and shall have power to regulate said departments and prescribve rules for
the government of its members. The chief of police shall cause the public
peace to be preserved and see thet all laws and ordinances of the city are
enforced, He shall be responsible for the efficiency and general good
conduct of the departwent under his control. Each of said chiefs shall
have the custody and control of all public property. pertaining to sald
departments end everything connected therewith and belonging thereto.
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They chzll have the cuctody and control of all books, records, machines,
toolc, implemenits, and apparatus of every kind whatsocever necessary for use
in each of said departments.

The testimony at the hearing indicated that this legisletion was adopted
to remove the Chief of Police and the Police Department from political influence
and to provide the Chief of Police with the necessary means and authority to
carry out the broad responsibilities with which he is charged.

The City argues that any action which restricts the Chief of Police's
discretion in carrying out these statutory responsibilities is not an appropriate
subject for collective bargaining and is beyond the Arbitrator’'s jurisdiction.
It goes on to argue that a determination by the Arbitrator thet would permit
unresolved grievances over Department Rules and Regulations that affect working
conditions to be submitted to final and binding arbitration would limit the
Chief's discretion and is therefore not subject to bargaining or within the
Arbitrator’'s jurisdiction. The Arbitrator is compelled to disagree.

Section 111,70 of the Wisconsin Statutes requires & municipal employer to
bargain collectively with an organization that is the designated representative
of employees in an appropriate bargaining unit about wages, hours, and con-
ditions of employment. There is nc dispute that the Association is such &
representative, that & grievance procedure is a working condition, or that some
entity~~either the Common Council, the Chief of Police or the Board of Fire and
Police Commissioners--is a munlclpal employer that is required to bargaln about
it. The City argues that in the case of a grievance procedure deallng with
Police Department rules, the responsible entity for such bargaining is the
Chief of Police., At this point, we shall put aside the question whether this
fragmented arrangement can be completely maintained if the overall purpoges of
Section 111,70 and more particularly Section jm U(h) of (4) of that Section
are to be realized and accept the City's contention that the Chief of Police is
the responsibie municipal entity. In that case, the Chief of Police would be
obligated to bargain about a grievance procedure and that obligat;on would
include bargaining about a proposed terminal point of that procedure--final
and binding arbitration. We turn then to the question of whether the require-
ment to bargain sbout the terminal point of the grievance procedure does in fact
subvert the Chief of Police's authority to meke decisions that are necessary
to carry out the responsibvilities imposed upon him by law.

‘:

The Arbitrator will begin by noting that a requirement to bargain about
an issue is substantially different from a requirement to agree to a proposal
advanced by a petitioning perty. In this context, bargaining over a grievance
procedure, including its terminsl point, is simply another way for reaching a
decision about what the Department rule or policy shall be. Admittedly, that
process for reaching a decision may be more difficult than cne in which members
of the Chief of Police's staff are consulted about what the policy shall be,
but it is nonetheless a procedure for reaching & decisgion about & pelicy on the
issue. Nothing in that procedure requires the Chief of Police to agree to the
proposal if after a good faith exploration of the merits of the proposal he
believes it is unsound or that it would result in conditions that meke it
impossible for him to carry out his statutory responsibilities. Here, the Chief
of Police epparently did not believe the proposed procedure is sound. As a
result an impasse on that issue developed asnd under the compulsory arbitration
statute, that impasse must be resclved on the merits by the Arbitrator.

The grievance procedure proposed by the Association simply provides that
the application of rules dealing with working conditions shall be reviewable to



-19-

deterwine whether they have been properly applied, and for a final review of such
application by someone outside the Department which promulgated the rule, if a
systematic review of the application within the Department has not resulted in an
agreed-upon solution., The procedure that prevails in the Department now

provides for a systematic Departmental review and for a final review by the

Chief of Police., The procedure proposed by the Association would maintain that
basic procedure but would provide that in those few cases in which neither the
Department's procedure nor the Chief of Police's final action resulted in an
acceptable resolution of the difference, it can be submitted to an agreed upon
(emphasis supplied) neutral for a review of the propriety of the disputed

action. In essence that proposed arrangement simply provides for the possi-
bility of an informed, neutral judgment abhout & difference over a rule which

has been promulgated to accomplish some specific Department end or to achieve
some defined Department objective., It is a procedural concept that runs through
all of government and one that has been universally accepted in the industrial
relations system in the private sector of our economy. It is the procedure which
the Common Council has accepted for the final resolution of differences that
arise between it and the Association in the area of employment relations for
which the Common Council has responsibility.,

The Arbitrator is persuaded that when the procedure of final and binding
arbitration of unresolved differences over the application of Department rules
is viewed in this context, it is quite clear that the proposal will not impair
the Chief of Police's responsibility for the operation of the Department. That
procedure does not challenge the Chief's authority to make proper rules for the
administration of the Department or prohibit him from executing them in a fair
and equitable manner. On occasion a difference over the scope of a rule or the
manner in which it has been administered may arise., The number of instances
in which those differences are not resolved by Departmental procedure has been and
in all likelihood will continue to be, small, Admittedly the procedure will
then permit & review of the propriety of the rule and a testing of the fairness
of its application by an agreed upon, informed neutral and thus presents the
possibility that the Chief's final action will be modified, But clearly this
possibility, in the defined context, cannot be construed to constitute outside
interference with the administration of the Department which Chapter 596 of the
Lews of 1911 was designed to prohibit. On the contrary, such a procedure is an
ultimate assurance against arbitrary or unjust Department action and will fortify
community acceptance of the Department’'s administrative process.

On the basis of the reasoning set out above, the Arbitrator finds that
the subject of the terminal point of a grievance procedure which includes a
review of Department Rules and Regulations that affect wages, hours, and working
conditions is a proper subject of collective bargaining., He also finds that
the Assoclation and the City have reached an impasse on that issue as well as
the general structure of the grievance procedure and that Section jm 4(h) of
Chapter 246 of the Laws of 1971 extends to the Arbitrator the authority to
resolve the entire issue on the merits,

We turn then to the more specific City objections to the adoption of the
Association's proposal., It is true that the present grievance procedure for
reviewing the application of Department rules was adopted only after long and
hard bargaining in 1970-71 and that it has not been in effect for s sufficiently
long period of time to test its ultimate effectiveness, But it is also true
that this question has been the source of much litigation and some strain in
the collective bargaining relationship. There were three instances between
February 1972 and March 1973 in which the Chief's action on & grievance was
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unfavorahble to the grievant. lhether any of those would have been appealed

if the opportunity had been availeble is not known. In all events the
Association seeks to change the procedure and to bring to an end the fragmented
structures that now exist. For reasons already referred to in the General
Background section of this Opinion, as well as those dealing with the merits

of the specific issue, the Arbitrator finds that the present grievhnce pro-
cedures should be changed. However, he does not agree that the procedure
submitted by the Association, particulariy the proposed arrangement for review
of dismissals and suspensions beyond 5 days, is appropriate., Therefore the
specific elements of the grievance procedure must be considered. We shall
snalyze them using the present contract system as a reference and begin with the
lowest steps of the procedure.

The Association would reduce the number of steps in the procedure from U
to 3 and would eliminate the present first step appeal to the Sergeant on the
ground that the sergeant is in the bargaining unit. The City opposes this on
the ground that the Sergeant is the first-line supervisor, that he should have
the opportunity to deal with & contested action in order ¢o bring his
informed judgment to bear on the issue and to msintain the chain of command,

In view of the determination by the WERC that the Sergeant has supervisory
authority over patrolmen, the Arbitrator agrees that the first step of the
present grievance procedure should be maintained, ‘

In the early stages of the hearing, the Association would have eliminated
the Chief of Police from the grievance procedure entirely, waever, in rebuttal
it modified its position at least to provide for the Chief of Pollce s partici-
vation in disciplinary grievances. In its post-hearing brief the lAssociation
reemed to take an even more flexible position about who should participate in
the procedure by stating, "We are not in any way concerned about who the inter-
mediaries sre in that grievance procedure, so long as a party who is not an
agent of the City of Milwaukee has the right to revigw the action taken by the
City, the Chief, or the Fire and Police Commission.'"® However, even if the
Association had not modified its position on the steps of the procedure, the
City's opposition to any change would be sufficient to bring the question of
the participation of the Chief of Police before the Arbitrator.

The Arbitrator agrees fully that the Chief of Police must be'afforded the
full opportunity to participate in the grievance procedure so that he can cerry
out his statutory responsibilities and that he should do so in the interest
of sound administration of the Department.,

In view of the Arbitrator's determinations about the participation of the
Sergeants and the Chief of Police in the grievance procedure, he concludes that
no changes shall be made in the existing structure up to and ineluding the Chief
of Police.

We come then to the step beyond the Chief of Police. The present con-
tractual arrangement provides for final and binding arbitration of differences
over the interpretation, application or enforcement of the Agreement That
provision is not in dispute, However, as we have alreedy noted, the Association

6. Association Brief, vol, 1IT, page 26, 27.
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would permit differences over the application of Department rules that affect
vages, hours, and conditions of employment to be appealed to arbitration. The
Arbitrator has already found that he has the authority to make such & deter-
minetion and has indicated that a change in the present procedure for handling
the latter category of differences and to eliminate the present fragmentation
in the grievance systems is in order, He therefore determines that unresolved
grievances over the application of Department rules at the Chief of Police's
level, may be appealed to final and binding arbitration under the same
arrengements and procedures that prevail for the appeal of unresolved differ-
ences under the contract and that the administration of that step of the
procedure shall be conducted by the Labor Negotiator or his representative,
except that the Chief of Police or his representative shall be permitted to
participate in the arbitration hearing and to make a full statement of the
Chief of Police's position about the difference in dispute,

The Arbitrator is persuaded that this arrangement will bring about an
appropriate accommodation of City interests, will permit the City entities
to utilize the expertise of the Labor Negotiator's office but will also
preserve the authority and responsibility of the Chief of Police in the event
the Labor Negotiator and the Chief of Police do not develop a common strategy
for the presentation of the City's case. In addition, the contractual pro-
vision dealing with this arbitration arrangement shall expressly provide that
in reviewing any difference over the application of a Department rule, the
Arbitrator shall take into account the special statutory responsibilities
granted to the Chief of Police for the administration of the Police Department.

The Arbitrator strongly suggests to the parties that they make arrange-
ments for the appointment of a permanent umpire or a panel of three permanent
umpires who, in their judgment, have the experience and insights that are
necessary for the resolution of controversies that arise in police employment,
Such an arrangement would esssure expertise on any issue, but more importantly,
it would encourage the development of a common body of background experience
agalnst which to resolve differences in a consistent manner.

The Association also proposed some amendments in the time pericds which
were to apply in the processing of grievances. The City opposed any changes.
The Arbitrator believes that the effective administration of this amended
procedure warrants some minor time changes in the present procedure.

Currently, grievances must be filed within 5 days of the occurrence of
the disputed action, The Association sought to extend this to 30 days from the
incident or knowledge of the fact giving rise to the grievance. The Arbitrator
believes that 10 days from the occurrence of the incident should be adequate
and so determines.

Also currently a grievance must be subtmitted to arbitration within 60
days of the action or occurrence which is to be submitted to arbitration.
The Association would change this to provide that a decision to edvance e case
to arbitration must be made within 30 days of the receipt of the L4th Step
Answer, The Arbitrator believes such a provision is realistic whereas the
current one could create time pressures that mey not be in the interest of
resolving grievances, Admittedly, time periods can be extended by mutual
egreement, but there may be occasions in which the feelings on the difference
mey be such thet mutual agreement is not possible, Therefore, the Arbitrator
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determines that the Asscciationicrequest on this point should be adopted. In
substance this determination continues the present time limitations, except
that it would require the grievance to be Tiled within 10 days of its
occurrence instead of 5 end would grant the parties 30 days after the receipt
of the L4th Step Answer to appeal the difference to arbitration. u

I

Discigline

The Association proposal would permit any disciplinary actioné to be
appealed to final and binding arbitration, except that in case of dismissals or
suspensions for more than 5 days, which are subject to appeal to the Board
of Fire and Police Commissioners, it would require the grievant to'elect either
final and binding arbitration or appeal to the Board but not both,' Moreover,
in cases of the latter type, if the grievant elected to choose final and binding
arbitration, the arbitrator would be limited to reviewing the justness of the
penality imposed by the Chief of Police based on the record made before the
Trial Board. If the arbitrator determined that new evidence or testimony
should be heard, the arbitrator could not hear it but would have to refer the
case back to the Triasl Board for that purpose. In substance, the arbitrator
could not determine whether there was cause for discipline but only whether the
penalty was just. The City, and more particularly the Board of Fire and Police
Commissicners, oprosed this proposal or any amendment to the present procedures
which are provided by statute.

The Arbitrator heard extensive testimony from Dean Mentkowski; Vice
Chairman of the Board of Fire and Police Commissioners, and from Mrs, Arlene
Kennedy, Executive Secretary of the Board, sbout the procedures followed by
the Board in disciplinary appeal cases that came within the Board's jurls-
diction. They both emphasized that a case before the Board was heard de novo,
that each party before the Board was afforded right to counsel, and that a
mplete record was made by the Board on the contested action. ‘

The Arbitrator is persuaded that the Board proceedings afford:the grieving
employee every protection that he would have before any arbitration tribunal
and result in a decision by a tribunal that is as informed, as experienced,
and as concerned about justice, as any arbitrator would be. On this ground
alone the Arbitrator would be reluctant to adopt the Association' Swproposal even
if it provided for a full hearing of the case by an arbitrator, But the
Association's proposal is more limited and leaves an asrbitrator with only the
suthority to consider the severity of the penalty on a record made, by the Trial
Board. The Arbitrator does not find that procedure appealing either in terms
of a procedure for determining the merits of a case or in terms of administrative
efficiency. Finally, the Arbitrator notes that there might be a question about
whether he had the authority to provide an alternate mechanism for' the one
establ ished by statute, In view of his conclusions about the merits of the
proposal, it will not be necessary to consider that question. Therefore, the
Arbitrator determines that the Association's proposal to permit employees who
have been discharged or suspended for more than 5 days to elect to have their
appeals heard either by the Board of Fire and Police Commissioners a by arbi-
tration under limited conditions, is denied,
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Arrard
The two grievance procedures shall be integrated.

Differences over the application of Department rules as well as differ-
ences over the interpretation, application, and enforcement of the
collective bargaining agreement may be appealed to final and binding
arbitratiou,

Differences appealed to arbitration shall be under the control of the Lsbor
Negotiator or his representative on the City side, except that in any case
involving a Department rule, the Chief of Police or his representative
shall be permitted to participate in the proceeding and to state the

Chief of Police's position on the controversy.

The contractual provision providing for final and binding arbitration
shall expressly state that in any proceeding involving the application
of a Department rule, the Arbitrator shall take into account the special
statutory responsibilities granted to the Chief of Police for the admin-
istraticn of the Department,

The steps and time limits in the 1971-72 Agreement shall remain except
that the time for filing a grievance shall be extended from 5 to 10 days
from the date of 1ts occurrence, and that an appesl of an unresolved
grievance to arbitration must be made within 30 days of the receipt of
the Wth Step Answer,

Differences over discipline involving penalties less severe than sus-
pension for five days may be appealed to final and binding arbitration under
the Department rules, Dismissals and suspensions beyond 5 days may be
appealed only to the Board of Fire and Police Commissioners under the
present statutory provisions.

These provisions are to become effective upon the signing of the
Agreement,

{6} Bill of Rights

The Associlation proposed that a four-paged document entitled A Bill of
Rights and which specified in great detail the rights and procedural safe-
guards to which police officers should be entitled in any investigations of the
manner in which they perform their dutiesg, should be included in the Agreement
and made a contractual protection,

The City strenuously opposed the proposed Bill of Rights on the ground
that it would substantially impair the suthority of the Chief of Police
responsibly to administer the affairs of the Department by granting police
officers the right to refuse to cooperate with Department supervision in the
conduct of investigations of charges and complaints about the manner in which
they perform their duties,

The testimony about the proposal disclosed that the Bill of Rights was
essentially a detailed charter of procedural and substantive rights that
interested groups were advencing for legislative enactment at both the federal
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and local government level, and because of the broad array of 1nterests that
vere involved it is really a matter that is more properly the subject for
evaluation and debate in the political arena than a matter for negotiation in
the employment relationship. 1In its post-hearing brief the Association recog-
nized the suveep of the Bill of Rights and indicated that its interest in
having the proposal adopted as a contractuel matter would be rednced if the
grievance procedure would be enlarged to permit all disciplinary action to be
reviewed for procedural and substantive propriety, In the prev1ous gection
of this Opinion, the Arbitrator has dealt in detail with this issue and has
made a determination about it which, in his view, is adequate to deal with the
employment relationship aspects of thls proposal, Therefore the demand to
include the proposed Bill of Rights in the Agreement is not granted.

Award 1

The proposal to include the specified Bill of Rights in the Agreement is
not granted.

(7) Separation of the Department Book of Rules and Regulations*

We have previously cobserved that there has been continuing controversy and
litigation over the question of bargaining about and grieving over! the
Department Rules and Regulations which affect wages, hours, and condltlons of
employment, In an attempt to define its rights in this regard, the Association
requested the Arbitrator to issue an Award directing that the Depa;tment rules
be submitted to WERC and direct the Commission to determine which rules affect
wages, hours, and conditions of employment and are therefore subject to negoti-
ation with the Association. The City responded by induiring why the Association
did not petition WERC directly for such a determination if it felt such an
ection was proper, and went on to note that the Arbitrator clearly had no
authority to direct WERC to do anything. In its post-hearing brief, the Associ-
ation seemed to suggest that the extension of the grievance procedure, including
final and binding arbitration, to questions about the propriety of the appli-
cation of those Department rules that affected wages, hours, and condltions of
employment would be an acceptable alternative to this Association request.

In the preceding section of the Opinion we have, in effect, acceded to the
Association's request that the grievance procedure be fully extended to cover
grievances over Department rules that fall within the scope of bargaining.

That action admittedly will provide a mechanism for determining on a case-by-
case, specific-fact basis, whether a particular rule affects wages, hours, and
conditions of employment, and if it does, whether the rule was proper or
eppropriately appliied in the context of the statutory responsibilities of the
Chief of Police., However, in the Arbitrator's view, that step does not
completely resolve the question which the Association has raised in this
demand--which of the Department rules are negotiable under the provisions of
Section 111,70 of the Wisconsin Statutes, But that guestion tco should not he
resolved in the abstract but should be dealt with on a specific-fact basis
under conditions which ell elements of the rule--its impact on the employees
and the administration of the Department and the implications on both if a change
is proposed--can be taken into account before a detérmination is made. On that
ground alone, the Association request for a separation of the Book of Rules is
not sound. In addition, the Arbitrator believes it is clear that nothing in
Chapter 246 of the Laws of 1971 extends to him the authority to direct WERC

to comply with the Association's request,

*See Addendum attached to the Opinion.
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Arard

The Association's request that the Arbitrator direct the Department to
submit its Rules and Regulations to WERC and to direct the Commission to
identify the rules that are subject to negotiation under the provisions of
Section 111,70 is denied,

(8) Copies of Department Orders et al., To Be Made Availsble to the Association

The Association requested that a provislon be included in the Agreement
providing that "A copy of all Department Orders, Memorandums, Inspector of
Police Memorandums, Commanding Officer Staff Meeting Minutes, Teletype Orders,
Training Orders and Compensation Reports of all members of the bargaining unit
reporting any end all injuries shall be made available to the Association,"

In support of this request, Association representatives testified that these
items contained information that affected the working conditions of members

of the bargaining unit and its availability would facilitate the Association's
ability to respond to inquiries from members and to carry out its role in the
administration of the Agreement.

The City opposed the Association's request on the ground that meny of
these items were management control devices that contained information that
should be restricted to the Department supervision and also that it was not
essential for the Association to carry out its collective bargaining functions.

The Assoclation is clearly entitled to information that is necessary for
the effective representation of its members and for the administration of the
Agreement; however, no persuasive case was made for the delivery of such
surprisingly broad and all-inclusive data to the Association, In fact, the
evidence suggested that the submission of all these items would be too volumi-
nous to be of help to the Association. The request is too broadly drawn, and
even if granted might defeat the objective for which it was requested.

Award

The request for Department Orders et al. to be made available to the
Association is denied.

{9) Uniform Committee

The Association requested that a uniform committee, made up of a repre-
sentative appointed by the Chief of Police, a representative of the Board of
Purchases and two representatives appointed by the Association, be established
to review uniform and equipment requirements for Department personnel, In the
event that committee deadlocks in its recommendations for a uniform or a piece
of equipment, the difference should be submitted to firal and binding arbitra-
tion by a person chosen by the ¢ommittee or, in the event they cannot agree,
to a person appointed by WERC,

The City opposed this proposal on the ground that the design and specifi-
cation of the uniform and equipment is a matter that falls solely within the
prerogative of the Chief of Police, and since the Department mekes the uniform
available at Department expense the question of its design is not & proper
subject for collective bargaining and is outside the Arbitrator's jurisdiction,



_26_ |

Although the testimony and discussion about this issue was tinged with
humor, the issue clearly is not & trivial one. Thus, whether the matter is or
is not a bargainable matter, and the Arbitrator thinks it is, it is far less
important than a recognition of its meaning to the employees. It is clear to
the Arbitrator that a difference over uniform design and equipment is not the
kird of question that can be submitted to a third-party neutral for a final and
binding determinstion; however, it is equally clear that it is thel kind of
guestion that can and should be examined in a cooperative spirit by & group of
individuals whe have genuine interests in the decision that is reached, There
are real guestions of physical comfort, safety and health as well as cost that
are involved, These can best be examined and weighed by a joint City-
Association Committee such as the Association proposes, Therefore! the
Arbitrator will direct that a committee such as the Association proposes be
established, However, the recommendations of that comittee should not be self-
enforceing but should be advisory to the Chief of Police who should have the
final decision on the matters recommended to him.

The Association ergues that in effect such & condition prevails now dbut
the Chief of Police has not been receptive to proposed changes in uniforms or
equipment and therefore nothing comes of committee recommendations, It is not
clear from the record whether this is true., However, the Arbitrator has
already noted that matters of this kind are not really amenable to the arbi-
tration process and therefore he will not grant that Association request. On
the other hand, if the committee is to be effective, there must be some
assurance that its recommendations have been carefully considered and that per-
suasive reasons exist for the rejection of any or ell of its recommendatlons.
Therefore, the Arbitretor will direct that committee reccmmendations, vhether
unanimous or not, should be submitted to the Chief of Pclice and if the Chief
of Police does not accept the recommendations, he shall set ocut in writing his
reasons for rejecting them within 30 days after he has received the recommen-
dations. The committee shall then review the Chief's reasons. If it agrees
with his reasons, it shall adopt them as its own; if it does not or if it is
divided on the matter, any meumber of the committee may meke the committee
recommendations and the Chief of Pollce's response public not earlier than 10
days after receipt of the Chilef's response to the recommendations.

Award

There shall be established a Uniform Committee consisting of'a repre-
sentative appeinted by the Chief of Police, & representative;of the Board
of Purchases, and two representatives appointed by the Association. The
cormittee shall be advisory to the Chief of Police under procedures set
out in the Opinion above,

General Working Conditions

(1) off-Duty Restrictions

The Association presented a general demand to remove all off-duty restric-
tions on police officers, However, the primary focus was directed at the
restrictions on (a) any outside employment, (b) on certain defined political
activity, and (c) on residence outside the City of Milwaukee, These matters
have been considered by the parties under the general heading of Off-Duty
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Restrictions even though the residence requirement is different from the other

two in that it is established as a condition of City employment that exists, with
minor exceptions, for all City employees., We shall consider the issue in general
but with particular emphasis on the three more specifically defined restrictions.

(a) Restriction on Outside Employment

Rule 29, Section 5 of the Department Rules states:

SECTION 5. Members of the police force shall devote their whole time
and attention to the service of the Department, and they are expressly
prohibited from engaging in any other business or occupation,

The Association contends that this restriction on outside employment is
clearly a "condition of employment" within the meaning of Section 111,70 of
the Wisconsins Statutes and is therefore a negotiable matter. It proceeds then
to argue that the restriction is improper in that it limits the STf-duty life
and, more importantly, severely limits the earning capacity of bargaining unit
personnel.,

The City argues that the restriction on outside employment clearly falls
within the authority and responsibilities that the Wisconsin Legislature con-
ferred on the Chief of Police to preserve the public peace, to enforce all laws
end ordinances, and to protect the rights of citizens under law, It argues
further that this restriction is necessary and appropriate for the Chief of
Police to carry out his defined statutory responsibilities and therefore is not
en appropriate subject for collective bargaining and consequently is beyond the
Arbitrator's jurisdiction, Finally, the City argues, that even if this
restriction is not beyond the Arbitrator's jurisdiction, he should not change
it because the restriction prevents:

(1) the potential development of & conflict of interest in the employment
relstionship;

(2) fatigue, physical incapacity, and distraction from primary responsi-
bilities and the consequent ineffectual performance of police duties;

(3) & subsidiary employment position that might tend to reduce the dignity
and respect for the police officer,

In support of its position the Association introduced evidence compiled
from the numerous surveys to which reference has already been made, showing
that Milwaukee is the only city among the 30 or more largest cities in the
United States that has a total restriction on outside employment.7 It empha-~
sized that this restriction not only limits the immediate earnings opportunities
of the police officers but thereby also made it impossible for them to accumulate

T. The Association introduced a section of the Agreement between the City of
Milwaukee and the Milwaukee Professional Fire Fighters Association which pro-

vides that fire fighters may engage in outside employment up to 16 hours per

week under conditions defined by the Fire Department, However, in its argument

on the issue of outside employment it did not place much emphasis on this evidence.
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Social Security System eredits that would provide medical and health benefits
after they have retired and would he eligible for those benefits. 1In its post-
hearing brief, the Association emphasized at considerable lepgth that it wanted
this restriction removed, not as an end in itself but as a means whéreby those
officers who had special economic burdens could fulfill their secondary
economic objectives, and stressed that if the restriction is maintained in order
to fulfill the public ends emphasized by the City, that fact should'be given
great weight in determining the appropriate City compensation for the police
officers,

A number of witnesses, including some called by the Association, acknowledged
that very difficult problems involving conflicts of interest develop when out-
side employment 1s permltted. The same surveys which established that outside
employment was permitted in other cities also indicated that limlting conditions
for such employment prevailed, but not surprisingly they did not set out the
details of the limitations or provide any insights into how the limitations
were enforced or what problems arose in enforiing them. Dean Mentkowski, Vice
Chairman of the Boerd of Fire and Police Commissioners, who has given much
thought to this question and who, in the Arbitrator's judgment, has a broad
public view about it, felt strongly that the restriction was sound end should
be maintained.

The Arbitrator is frank to state that this issue has troubled him even more
than the other off-dubty restricticns., The Association's arguments are per-
suasive; the evidence about conditions that preveil in the other large cities of
the United States are compelling. Yet the arguments that have beenimade to
maintain the restriction which are differently premised and are directed at
maintaining the integrity of public service, have great appeal, partlcularly at
this time when our society is searching so deeply into the question of the
integrity of public officers at &ll levels of government. To complicate the
question more, there is ancther aspect of this problem which also troubles the
Arbitrator., Is a decision on this issue to be made in the context of an
employer-employee dispute by an arbitrator who does not even live in the
community and who has not heard or taken the pulse of the many interest groups
who may have views on this question, or is one that is more appropriately
subject to the political processes of the community whereby different interest
groups make their views known in & setting in which their views require further
Judgments, pgrticularly with respect to cost, that go hand in hand with their
conclusions?

It is not clear from this record whether the restriction promilgated by
the Chief of Police is one vwhich could be influenced by the actions: of the
Common Council. For obvious reasons, the Arbitrator does not want to get into
that thicket here; however, he would simply cbserve that whether such a condition
prevails or not, does not mean that community sentiments on the question
involved cannot be effectively expressed,

8. The Arbitrator recognizes that this kind of question could be raised sbout
almost any condition of public employment. The line between those that are
definitely employer-employee issues and those that have a greater susceptibility
to broader political influence is not easily drawn, The Arbitrator believes the
one discussed here encompasses significant policy concerns and therefore is

more readily subject to political determination,
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The Arbiirator concludes that the question of restriction on outside
employment is a condition or employment which must be negotiated about in good
faith and that he has authority to make a determination on that question;
however, on the merits of the issue and because he belleves that any change in
the restriction should be made through the political process, he is compelled
to deny the Association's request to remove the restriction on outside employ-
ment,

{b) Restriction on Political Activity

Rule 29, Section 31, of the Department Rules states:

SECTICON 31. Menbers of the Department shall not solicit or make con-
tribution in money or other thing, directly or indirectly, on any pretext,
to any persons, committee, or assoclation, for political purposes; nor shall
they interfere or use the influence of their office for polltical reasons.

The Association contends that this restriction on political activity is a
condition of employment under Section 111,70 and should be removed because it
is unnecessary in the police officers' employment relationship, is unfair, and
imposes improper limitations on their rights as citizens.

The City contends that the specific restriction on political activities
contained in Rule 29, Section 31 are designed to remove a condition which might
be construed or suggest that police officers could use their status to inter-
fere with or to influence actions of the public for political reasons. It
notes that citizens rely upon police officers for the protection of their lives
and property and urges that they should not be put into a situation in which
they might feel they have alienated & police officer by not responding to a
political appeal, It notes further that many years sgc the City very deliber-
ately decided to remove the Police Department from political influence and
that the contested rule is one of the means whereby that public policy
objective is maintained, Finally, the City again argues, as it did with respect
to the restriction on outside employment, that this restriction is necessary
end appropriate to the fulfillment of the Chief of Police's direct responsi-
bility and therefore is not bargainable or within the Arbitrator's Jjurisdiction,

The Association presented no detalled evidence or systematic argument
to support its contentions on this watter, However, it suggested that the
Common Council has expressed itself on the question of political activity
and urged the Arbitrator to find that the City should incorporate those same
political rights into the Agreement.

The Arbitrator belleves that the question of a restriction on the political
activity of public employees ia a particularly appropriste subject for control
through the political process. He notes that the recent U.S. Supreme Court
decision in the National Association of Letter Carriers case, decided
June 25, 1973 supports that conclusion. Moreover, the evidence establishes
that the Common Council has concerned itself with that issue. Again, the
Arbitrator will refrain from any comments about the scope of the Common Council's
authority on this question and simply notes that this issue is one particu-
larly subject to resolution through the political. process. Therefore, he will
deny the Assoclation request to remove the restriction on political activity.
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{(c) The Requirement to Maiuntain Residence in the City

Rule 29, Section 12 of the Department Rules states:

SECTION 12, Members shall reside in the City of Milwaukee and shall
not leave the City for more than seventy-two hours without the permission of
the Chief of Police, except vhen on duty in the immediate pursuit of a
criminal, when on vacation, or as otherwise provided in these rules. . . .

Charter Crdinance No. 226, with certain limited exceptions provides~p

Section 1. Charter Ordinance No. 157, passed August 1, 1950, is hereby
repealed and recreated to read: '

Section 1., All employes of the City of Milwaukee are required to
esteblish and maintain their actual bona fide residences within the
boundaries of the city. Any employe who does not reside within the city
shall be ineligible to employment by the city and his employment shall be
terminated in the manner hereinafter set forth.

The Assoclation seeks a contractual provision that would permit police
officers to reside in any county contiguous to Milwaukee County.? L

The Asscclation contends that the restriction on residence is functionally
needless since modern expressways make it possible for police personnel to
respond promptly to any call to duty, that it limits recruitment ofi high quality
personnel since many potential candidates refuse to apply for positions as
officers because of the residence restraint, and that the requirement to reside
in the City tends to invite officers to become involved in family disputes and
neighborhood problems during their off hours. In addition, it contends that
the residence reguirement imposes an unconstitutional constraint on the
officers' rights as citizens,

J
1
I
i

The City contends that the residence requirement 1s necessary since a
police officer is expected and required to exercise the police power with which
he is invested whenever disorder, crime, injury, or destruction occurs, Since
the City of Milwaukee is compensating him, it is appropriate that this police
power be concentrated in the City. It contends further that mere presence in
the community, on the one hand serves as & restraint on unlawful conduct, and
on the other hand develops knowledge and insights into community conduct and
rapport with the citizens of the community which assist and support the police
function. Finally, the City again advances the contention that the issue is
not bargaineble and beyond the Arbitrator's jurisdiction,

The Asscociation introduced some esvidence that indicated officers conld
travel from distant points in the County to Police Headquarters more quickly
on expressways than they could from some residentiel areas in the City which
required the use of regular City streets, It also suggested that the vacancies

9, This provision eould arguably be construed to prohibit residence in
Milwaukee County outside the City limits., However, the intent of the provision

is to permit residence anywhere in Milwaukee County or in counties contiguous
to Milwaukee County. '

.
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that had existed on the Police Department in some pest years reflected the
reluctance of qualiflied candidates to epply for police officer positions because
of the residence restriction, However, neither of these propositions was '
systematically developed. Tihe City in turn demonstrated that, at least

recently, the number of qualified applicents was substantially greater than the
number of vacancies that existed. 1In addition some of its wltnesses suggested
that the presence of the police officer in the community enhanced the performance
of the police function, i

The Arbitrator dces not helieve that the evidence produced by either party
conclusively established the points it was designed to meke, This should not
be surprising since the reason for vacancies In positions or applications for
openings is affected by many factors, of which the residence may only be one,
and the import and effect of police presence has not yet been statistically
proven, even though it may well be significant if the appropriate elements to
which presence is related can be isoclated for measurement over periocds of time.

However, in the last analysis the issue invelved here is again one which
is more amenable to the political process and the feellings and sentiments of the
citizenry than it is to functional analysis, particulerly since evidence on this
count is so indecisive. 1In this regard, we note that the residence requirement
for policemen is no more restrictive than thet which pertains to all other City
employees, This fact further supports the proposition that the question is
more appropriately a matter of public policy and law rather than a condition of
employment to be determined through collective bargaining or to be decided by
an Arbitrator in a proceeding designed to resolve an impasse In bargeining.
Therefore the Arbitrator will deny the Association request,

Award

For reasons set out in the Opinion, the Arbltrator denies the Association's
request for the elimination of all off-duty restrictions in general, and for
the elimination of the restrictions on outside employment, political
activity, and the elimination of the requirement to reside within the City,
in particular.

(2) Seniority

The present Agreement contains a eclause providing for the application of
seniority in the event of lay-offs from the Department, There was a minor
dispute over the language in that provision but during the hearing the parties
stipulated to language changes in the provision which resolved that dispute,

The Association proposed a new clause that, in effect, would provide that
seniority would prevail with respect to assigmnments to district, bureau, shifts,
beats, or squads, to scheduled overtime assignments, and for the choice of
vacations, and that senior officers would be permitted to reject an assignment
without any explanation, The Associamtion also proposed that the Associlation
Board of Trustees and Shift Representatives should be given top seniority in
their respective districts or bureaus during their incumbency in office and that
they not be transferred out of thelr bureaus or districts or off their shifts
without their consent.
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The City vigerously oprosed the Associstion's demand on the ground that it
would severely limit the Devartment's discretion in utilizing the experience,
skill, physical ability, and ethnic and racial qualities of the force, either
singly or in combination, to accomplish the policing functions most effectively.

In support of its demand, the Association argued that the senior personnel
should have their preferences recognized when assignments are made and that
unscheduled overtime assignments should be offered on the basis of seniority.
It also suggested that there had been occaslonal instances of unfairness and
favoritism in maging particular assigmments and that a seniority system would
prevent such abuses in the future. However, it did not present detailed
testimony to support its contentions or develop systematically how its proposed
seniority system would function.

r
i
|

Inspector Ziarnek, on the other hand, explained in detail how assignments
are presently made, Senilority is currently the primary factor in making assign-
ments to the day shift and is given consideration, along with the appropriate
mix of experience, in making assignments to the early and late night shifts,
Seniority is also given preference in meking assignments to districts and bureaus,
and within the limits of the effective use of the manpower, is considered in
making all other assignments. In addition, seniority is given preference in the
selection of vacation dates, |

The assignment and efifective utilization of the particular stféngths of -
its personnel is a very important mstter in the administration of a complex
Police Department. The manner in which this is done should not be ‘changed
unless a persuasive case has been mede to demonstrate that & modification is
necessary to get the Department's work done or 4o meet some clear and pressing
need of the personnel, The evidence produced in this record does not establish
a persuasive case for & modification,

In this connection the Arbitrator is also compelled to observe that the
application of senlority in the administration of any organizatlion is an
extremely complex matter, If it becomes the subject of negotiation it should
be systematically discussed so that its intent is clear, its proposed applica-
tion is understood and its impact on and implications for administraticn are
fully developed. This demands face-to-face discussion by those who are intimatsly
acquainted with all aspects of the organization's operations. The testimony in
this hearing showed very clearly that no discussion of this kind cccurred and
that the bare rudiments of the system proposed by the Association were only
developed in the discussion of the issue in the Arbitration hearing, The
Arbitrator believes this approach to such a significant problem does not provide
an adequate body of information for making a sound finding end heihas taken
this factor into account in making his determination.

The Arbitrator's determination to leave the present system for making
assignments unchanged does pot mean there is no recourse if there is, in fact,
favoritism and unfairness in meking assignments., The grievance procedure
provides & mechenism for investigating and airing the basic fairness of the
administration of the Department's Rules and Regulations governing personnel
utilization., The Arbitrator emphasizes, however, that his observation does not
mean that the question of seniority can be made an issue in the grievance
procedure, but it does mean that the fairness of the application of the existing
procedure can be tested. In such a situation, the burden obviously would be on
the grievant to establish his contention of unfairness or of favoritism.
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The Association presented no evidence and made norargument in support of
its request for, what in effect, would be super-seniority for its Board Members
and Shift Representatives, Consequently no grounds have been established for a
determination in support of that proposal, and it will be denied.

Award
The Associetion reguests with respect to seniorit& ere denled.

(3) Working Conditions Coming Within the Particular Responsibility
of the Board of Fire and Pollce Cormissioners

The Association presented a numbher of proposels thet fell within the
particular responsibility of the Board of Fire and Police Commissioners. These
were never discussed directly with the Board but were simply advanced by the
Association it its brief negotiations with the Labor Negotiator. The absence of
direct negotiations with the Board has prompted the City to argue, as it did
in the case of the issues that fall within the particular responsibility of the
Police Chief, that no impasse was reached on these matters, In addition, the
City argues that the Association proposals concern matters that come within the
particular statutory responsibilities of the Board and are therefore not
negotiable, Therefore it contends that on both counts those proposals are not
properly before the Arbitrator and are beyond his jurisdiction.

The testimony in this regard, as in the case with the issues involving the
Chief of Police, clearly established that the Board of Fire and Police
Commissioners became fully informed about the Association proposals that were
of particular concern to the Board and through the testimony of Mrs, Arlene
Kennedy, Executive Secretary of the Board, and Dean Mentkowskl, Vice-Chairman
of the Board, fully developed the Board's positions about the merits of those
issues, The Arbitrator also believes and therefore finds that the particular
items included in the Association's proposals are conditions of employment
within the meaning of Section 111,70 and are therefore properly before him for
determination on the merits,

(&) No New Positions and Classifications and No Reclassification of Positions
Without Association Coasent

One of the major responsibilities of the Board of Fire and Police
Commissioners is to classify all positions in the Police Department, It has
adopted rules to accomplish that objective and, as a matter of rule and policy,
it never takes any action on creating new classifications or reclassifying
existing ones without formal hearings at which all interested groups have an
opportunity to express views about the proposed actions. Moreover, these
proposed actions are not initiated by the Board on its own motion but by
entities outside the Board who wish to change the existing classification
structure. -

The Association proposed that no new positions or classifications should
be established and that no existing positions should be reclassified without the
Association's agreement. The City opposes this proposal on the ground that it
would give the Association veto power over the creation of new positions and the
adaptation of existing ones to changing Department and community needs. In
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effect, the City argues, such veto power would glve the Assoclation econtrol over
the most basic management function and responsibillty.

The Association's testimony end evidence on this matter indicates rather
clearly thet the proposal is a response to the reclassification of the Detective
Sergeant position to that of Detective Lieutenant and the controversy that
followed about whether the Detective Lieutenants should be removed from the
Association bargaining unit, In its post-hearing brief the Associ&tion states
that it "makes this demend to preclude diminution of the bargalnlng unit by
creating positiosns within the Pclice Department outside the bargaining unit,”
(Association Brief, Vol. III, page 35.) |

The Arbitrator understands the Association's concern but believes its
proposal to attack the problem is misdirected and far too sweeping to accomplish
its purpose, The decision to create positions is clearly a matter that must rest
with the Common Council which has the responsibility for determinlng what poals
the Department should have and for providing the resocurces to achieve them, Once
that decision has been made, the Board of Fire and Police Comm1381oners have
the responsibility for drawing the specifications for the positions that are to
be created and to properly classify them so that the duties entailed in
positions are correctly described and the poeitions are appropristely related
to positions in other classifications,

,
In this setting, the Association has no recognizable interest in the gquestim

of whether the positions are to be created, but it may have an interest in

whether the positions are properly classified in relation to those occupied by

persons the Assoclation represents and in whether those positions fall within

the Association's bargaining unit on the basis of the duties and responsibili-

ties described in the classification, L

As far as the first interest is concerned, the evidence persuasively shows
that hearings are held by the Board of Fire and Police Commissioners before the
classification is approved. It also shows that the Association keeps itself
fully informed sbout these hearings and participates actively in the hearing and
the classification process, With respect to the second interest--whether the
positions created by the new classiflcation should be inciuded in the bargaining
unit-~there is an existing contractuel provision for including thém in the unit
if the parties are in accord that this should be the case, If they do not agree,
the parties have ready access to WERC for a statutory determinatlon of the -
question, What has been said ebout the creation and classiflcatlon of new
positions 1is equally applicable with respect to the reclassificatlon of
positions, at least as far as the structure of the bargaining unit is concernea,
Therefore, the Association's proposed means to asttain its objective of pro-
tecting the bargaining unit is not necessary.

But going beyond the bargaining unit question, one could argue that the
proper clessification or reclassification of a position that falls within the
bergaining unit is & negotisble matter under Section 111,70 and therefore the
Board of Fire and Police Commissioners and the Common Council, insofar as the
proper rate of pay for the position is concerned, have an obligation to bargain
about the propriety of the classification and the rate of pay established for it.
In & technical sense the Board of Fire and Police Commissioners has not in the
past formelly bargained with the Association about classifications; however
in a real sense, the Board's procedures and the Assoclation's participation in
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them has afforded the Asanciatlon ample apportunity to make its position known
and to effectively represent its interest. But even if the technical view were
adopted, the appropriate remedy for that shortcoming would simply be to require
the Board of Fire and Police Commlssiocners to bargain abouft the classification
issues and not to grant the Assoclation veto power over the creation of positions
and over classifications and reclassifications of them. The effects of granting
the proposal are completely out of propeortion to the problem toward which it

wvas directed, Therefore the Arbitrator must deny the request,

Award

The Association request that no new positions and classification, and no
reclassificaticns of positicns mey be effected without the Association’s
consent is denied.

(v} Promotions

The Board of Fire and Police Commissioners has the responsibility for
developing rules and procedures directed to the merit selection and promotion
of employees in the Police Department. To that end it has made determinations
about what positions in the Department are %o he filled by examinastion and to
prepare and administer those examinations, and what positions shall be exempt
from examinations but filled on some other identifisble merit basis,

The Assoclation proposed that all positions that come within the bargaining
unit should be filled only from eligible lists established after a competitive
examination administered by the Board. The testimony indicated that the
Association's objective in edvencing this proposal was to open the eligibility
roster for the detective clasgification and to eliminate the exemption from
examination thet now exists for & number of specialized and technicel positions.

Detectives are currently appointed to their positions on the basis of
examination; however, only patrolmegz(bommonly referred to as acting detectives)
who have been assigned to the Detective Bureau for one year are eligible to take
the examination and the patrolmen positions in the Bureau are filled on a regular
assignment basis, The Association argues that this arrangement permits the
supervisors who make the patrolmen assignments to the Bureau to limit the
eligibility roster for promotion to Detective and that on occasion this
discretionary action has resulted in favoritism or cronyism. The exempt
positions such as Identification Technician, Police Alarm Operator, Document
Examiner, Radio Mechanic, are filled from the patrolmen ranks but these positions,
as their titles indicate, are technical positions that require specialized skilils
and experience and for that reason have been exempt from competitive examination
and have been filled on a discretionery but merit basis, The Association argues
that the exemption for these positions should be removed and that examinations be
constructed for them so that all patrolmen who pass the examination will have en
opportunity to advance to them,

Dean Mentkowski and Mrs., Kennedy testiflied at some length about the Board's
recent review of the eligibility requirement for the Detective position and the
continuation of the exempt positions, They also testified that the Association
representatives took an active part in these processes and made their views on
them known. Dean Mentkowski indicated that the Board was troubled about the
eligibility requirement for the detective position because they recognized the
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desirabllity, on the one hand, to limit the selection from among those who had
demonstrated the capacity to carry out what is a specialized function, but on the
other hand, to make certain that no favoritism prevailed in the selection
process. He testified further that he and the Board were opposed in principle
to exempt positions but also recognized that the technical and specialized
positions that were exempt required experience and talents for which valid, job-
related examinations could not be easily constructed, "

Inspector Ziarnek testified that the exempt positions required spec1al
talents and expertise, and in some instances licenses, and that the‘Department
filled them from among those patrolmen who had indicated an interest in
developing the required expertise, or in a few instances, by personnel who were
on limited duty status, V

The testimony conclusively established that the Board of Fire and Police
Commissioners were actively and searchingly examining the questionspinvolved
in the proposals the Association presented to the Arbitrator., It also estab-
lished that the Association has the opportunity actively to partlcipate in that
exemining process and that it deoes so,

The Arbitrator belleves it would be unwise for him to make a determination
on & question which has been and continues to be reviewed in some depth by a
competent and experienced public body through a procedure in which the
Association actively participates, on the very limited evidence presented to
him by the Association in this hearing on that same guestion, This/ determi-
nation is buttressed by the absence any evidence that indicates the
favoritism which is potentially aveilable in these circumstances does in fact
prevail, .

The Association also proposed that its concurrence should be required in
determining which persons were to be eligible to compete in the promotion
examinations. This demand apparently grew out of a controversy over the eligi-
bility of officer Kleismet, who was at the time a Liaison Officer attached to
the Labor Negotiator's office, to take an examination for the Sergeant classi-
fication., Whatever the merits of that particular case may have been, the
issue involved clearly does not warrant so severe a limitation on the long-
standing merit principle that eligibility for an examination should be
established by rule, with the right to contest a determination made under the
rule through procedures esteblished for that purpose,

Finally, the Association proposed that no educational requirement beyond
that required for eppointment to the Department should be established for any
position in the %argaining unit. Presumably this demand is directed against
the possibility that the Board of Fire and Police Commissioners might require
some specialized academic preparation as a condition of eligibility for
promotion to the more technical positions in the Department. Dean Mentkowski
testified that the Board opposed this proposed limitation on the ground that
it might restrict the development of special skill and expertise through
academic training which could be pursued during employment as a patrolman,

Although the Arbitrator has some sympathy for the Association s desire to
avoid the rigid requirement of additional educational preparation as a condition
for promotion, he believes Dean Mentkowskli's observations about the needs for
speciel training for technical and demanding positions cannot be rejected.
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However, on this metter too, the Arbitrator believes that it would be unwise
for him to make & determination on a question which the Board continually and
systematically considers, on the basis of the very limited evidence presented
to him about it in this hearing,

As the Opinion reflects, the Arbitrator has in effect deferred to the
experience and judgment of the Board of Fire and Police Commissioners on
promotion issues raised by the Association. He hopes and believes he has seb
out persuasive reasons for that deferral; however, he feels compelled to observe
that the issues the Asscciation raised are seriocus ones that warrant the Board's
continuing attention and he recommends that the Board continue its search,
difficult as it may be, for examining mechanisms that will, on the one hand,
isciate and measure the particular qualities that are directly related to the
performance of the detective assignment and the specialized exempt positions
but that, on the other hand, will leave open the right of those who may have
acquired or developed those relevant qualities in some capacity other than om
& Department Job, to be considered for those positions. The number who would
Pe eligible under those circumstances may be very small but the opportunity for
all who believe they possess the requisite qualities to be considered, will
eliminate or at least reduce the contention that favoritism may prevail in the
promotion system. Similarly, the Arbitrator urges the Board to leave open the
possibility for a candidate for a technical or specialized position to demon-
strate he or she possesses the equivalence of the expert knowledge or training

that is desired, if an additional educational requ;rement is established for
promotion eligibility.

Award

The Asscciation requests for changes in the promotion procedures must be
denied, However, the Arbitrator requests that his comments on this issue
be formally brought to the attention of the Board of Fire and Police
Commissioners by the parties jointly.

The Economic Issues

Introduction

We already have noted that there is an element of srtificiality in
attempting to divide issues into economic and non-economic categories but that
there is some utility in doing so particularly in relation to the tests or
standards that are customarily applied in evaluating the issues that have been
so categorized., We also noted that in approaching the so-called economic issues
a great deal of emphasis is placed on comparability--how do the salaries and
benefits in dispute compare to those received by employees performing comparable
tasks elsewhere. But, even though the concept of comparability is accepted,
numerous substantial questions arise in epplyling the concept as a standard in
a particular dispute, OSome of these are set out below to illustrate the
complexity of the application of comparability.

A. What is a comparable task in the case of a police officer in Milwaukee?

1. The Police tasks in other cities of the United States? Regardless of
size or location?
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2, Security and protective services tasks performed in the public or
private sector in the same or different geographic areas?

2« Tasks in both the public and private sector that generallyfreqnire
the same intelligence, skills, training, and physical ability and
which the police officer might select as an alternmative to police work?

L, fTasks in other City of Milwaukee departments that make similar con-
tributions to the community's well-being?

B. What is comparable compensation?

1, Is it base salary alone or total compensation made up of base salary
plus allowances and money benefits that constitute direct income?

2. Should income maintenance provisions and deferred income benefits be
considered as part of compensation or should they be compared separ-
ately?

3. Should certain premium payments for work performed under different frecm
normal circumstances, such as overtime or off-day work, and payments for
time not worked, such as holidays and vacations, be considered as part
of compensation or should these too be compared separately?

C. What is the appropriate period for comparison?

1. Should the same selected items be compared at the same moment in time
or over a period of time to demonstrate relative stability or change
in them?

But comparability, however defined, is not the only factor that is con-
sidered in appreoaching disputes over economic issues. In addition to compara-
bility, it is customary to give consideration to changes in the cost-of-living
and changes in the general patterns of salary adjustments that have occurred
elsevhere since the last adjustments in compensation were made. On occasion,
consideration also must be given to the changing relative demand for and impor-
tance of the tasks being performed by the personnel whose salaries;and benefits
are in dispute. And finally, consideration must be given to the capacity of
the employer to meet the domands in the light of budgetary flexibility, revenue
sources, and the competing demands for available resources, Some facet of
each of these standards was vigorously advanced by the Association or the City
in their Bresentatlons on and arguments about the various economic’ issues in
dispute.

10, The compulsory erbitration statute directs the Arbitrator to utilize certain
U.S. Bureau of Labor Statistics data with respect to changes in the Consumer
Price Index and also the Bureau's Urban Family Budgets "in determining proper
compensation.” In view of the general awareness, among laymen as well as
industrial relations specialists, that many other factors in edditicn to changes
in these two indicators must be taken into account in wage or salary determi-
nation, the Arbitrator does not construe that direction as a limitation on the
factors he should consider in making a determination but simply & caution about
factors that he should not ignore but should deal with affirmatively.
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Before turning to the specific issues, it might be helpful. if the Arbitrator
made a few general observations about how he believes The issues in dispute
should be approached in general and about his approach to the standards or
tests against which the specific issues will be measured.

The final and binding arbitration procedure in this case is prescribed in
the larger framework of a public policy declaration encouraging collective
bargaining and postulating the worth of decision-meking, through negotiation by
the parties directly involved, sbout issues that are of primery concern to them,
We have already observed that this goal has not been realized, in this particular
relationship; but instead, there has been a repeated referral of unresolved
issues to outside neutrals, Note is made of this not to find fault, but to
point out that this kind of conduct transfers decisions about issues to
relatively uninformed neutrals, without defining priorities of concerns or
directing the use of limited resources to those matters which will produce
maximum satisfaction to those involved,

An analysis of collective bargaining agreements generally discloses that
contract terms vary, sometimes substantially, to reflect this kind of ordering
of priorities and uses of resources, Thus contracts have acceptability on the
basis of their entire interreleted set of benefits and conditions. The
Arbitrator emphasizes this point to make clear to the parties that in meking
his determinations, in a collective bargalning context, he believes he must
try to keep in mind the totality of his determinations instead of simply making
specific awards on each specific issue on the basgis of how that particular
issue is dealt with in a comparable group. Of course, he must make determi-
nations on specific issues but in doing so he must also conslder it in relation
to his determination on other items. In effect, he belleves his determinations
must be something more than a collection of the best, or the average, or some
mechanical combination of what prevails in the comparable group,

Some General Comments ‘About the Standards

(a) Comparability

The Arbitrator has already noted that in support of its position on the
economic issues, the Association introduced the results of a survey it made
among 24 large cities in the United States and Canada and 2 New York City
municipal authorities. It alsge introduced a survey it conducted among munici-
palities surrounding Milwaukee and the Kansas City and Philadelphie Police
Depariment surveys of salaries and benefitas that prevail. 1In addition, it
called witnesses from Chicago, Minneapolils, Detroit, and New York who fTestified
about prevailing salaries and benefits in those citles, Its primary emphasis
was on the salaries and benefits that prevailed 1n Defrolt, Chicago, and
Minneapolis on the ground that these citles, together with Milwaukee, consti-
tuted an identifiable, comparable group of large cities in the north-central
section of the United States in which police responsibilities and duties were
essentially the same, The City, on the other hand, introduced the results of
its own survey among 27 cities in the United States ranging between 400,000 and
1,000,000 in population, & survey among large cities in Wisconsin, and one among
metropolitan communities surrounding Milwaukee, In addition, it submitted
exhibits and developed detailed testimony sbout salaries and benefits that
prevailed among 13 of the selected 27 cities that covered approximately the
same geographic area covered by Milwaukee, and among 9 of the selected 27 cities
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that were within the radius of the distance between Milwaukee and Kansas Clty
on the ground that this group of cities covered an appropriate area of the
middle United States. (7 of the selected cities fell in both of the more
narrowly defined groups.) In addition to these surveys, the City also intro-
duced exhibits to demonstrate a comparison between salaries and benefits of
pclice officers and Milwaukee building tredes crafismen, general factory
operatives, and other employees of the City of Milwaukee, and to show how these
r elationships have changed over the period between 1960 and 1972. |

These various surveys were not designed to produce an agreed-u@on body of
information to be used in attacking the issues in dispute and, not ‘surprisingly,
they produced voluminous data from which the parties and the Arbitrator could
draw support for any number of either compatible or contradictory concluszons.
Therefore the Arbitrator believes it would be useful to make some general
findings and conclusions about these data. )

i

(1) He believe it is clear that the data with respect to the!earnings of
skilled craftsmen and production worker operatives are of little use in this
proceeding because they are not definitive and are incomplete. Any significance
they may have would be, at most, limited to an indication of the general upward
movement of the rates of pay for these classifications over & longer period of
tine,

(2) He believes the data about compensation and benefits for police
officers in other Wisconsin cities and in the metropolitan communities surrounding
Milwaukee, with the possible exception of those related tc the poﬂice personnel -
for Milwaukee County, are not significant both because of the relative size of
the police forces and the absence of any showing that movements in their compen-
sation and benefits exercised any stimulating or restraining 1nfluence on
Milwaukee compensation and benefits. Similarly, but less clearly and particu-
larly with respect to Miiwaukee County personnel, the evidence Buggested that
because of the size of the Milwaukee Department and the apparent origin of
changes in benefit, the compensation and benefits in Milwaukee tend to spread
to the surrounding metropolitan areas from Milwaukee rather than the cther way
around. u

¢

(3) ©On the basis of our previous observations, we are pushed in the
direction of concluding that comparebility should be directed primarlly to the
salaries and benefits of police officers in large metropolitan cities. There is
additional support for this proposition in testimony that was adduced which
suggested that the large metropolitan communities have similar demographic,
housing, income, cultural, and sociological patterns which tend to demand &
common set of polieing requirements. Thus, the evidence, elthough not totally
free from doubt, at least suggests that the jobs that should be compared are
those of police officers in the large metropolitan areas in the Unlted States.

(4) Some of the surveys produced data about these groups of police
officers, but those surveys, while usable, were by no means complete, They
produced information about starting rates and maximum rates of pay, about the
period of time that elapsed before the meximum was reached, and in some
instances, information about whether the maximums included longevity
increases. But they did net produce conclusive information on these points,
Moreover, the surveys did not always indicate when changes were last made and,
more important, what other income payments were available, The Arbitrator
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mentions these limitations, soie of which are inherent in survey processes

t hat are not designed to generate information solely for one purpose, simply
to indicate that these surveys do not produce a single, compelling answer on
comparability,

(5) If the comparable tasks are those of police officers in large metro-
politan cities, neither the Association nor the City's selection of citles to
be used in making the comparison is completely convincing. The largest cities,
which are not in.luded in the City's survey, may have some relevance as the
Association suggests; but similarly a restriction of the comparison group to
Minneapolis, Chicago, and Detroit, two of which are substantially larger than
Milwaukee, likewise ignores conditions that prevail in other comparable cities.

Having determined that the appropriate comparison group should be the
police officers in the large metropolitan cities because their tasks seem to
be comparable, we come to the next and more difficult question. Are the police
officers in all of these communities comparable in the manner in which they
perform the comparable tasks?

The Assoclation argued vigorously that the skill and quality of the
Milwaukee police officers was demonstrably superior to that of their counter-
parts in the other large metropolitan ereas, In support of this positicn it
introduced evidence about the relatively low crime rate and the clearance rate
of crimes in Milwaukee. It also called numerous distinguished Judges and
informed students of police work who testified that, at one time or another,
they had the opportunity to compare the performance of the Milwaukee personnel
with that of personnel from other cities, and they found it consistently
superior, They testified further that not only was their performance superior
but their reputation for integrity and honesty was equally superior,

The City acknowledged that the performance and reputation of the Milwaukee
Department was superior; but it suggested that this was, at least in part, the
result of the competence and quality of the Department's menagement personnel,
as well as social and cultural standards of the entire community, and not just
the result of the police officers' efforts.

During the course of the hearing, there was also a good deal of testimony
adduced about the degree to which factors such as the number of police officers,
their geographic coverage, their compensation, and similar matters were the
prime determinants in protecting life and property and reducing or controlling
criminal activity. It is not surprising that the testimony did not produce
conclusive statistical proof of a tight relationship between the factors
studied =nd the postulated results, However, this obviously does not mean there
is no relationship; and it clearly does not mean that quality in the Department
personnel is not significant.

The Arbitrator has reviewed and considered the statistical record of
eriminal activity and clearance and all of the testimony about the competence
and the integrity of the Department, and even 1f allowance is made for some
testimony that tended to be self-serving, he believes there is abundant support
for a conclusion that the Milwaukee Police Department is of superior quality and
that the competence and integrity of the police officers contribute significantly
to that result., It follows that this is a factor that should be taken into
account in establishing thelr compensation and benefits,
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(b) Items To Be Included in Determining Comparable Compensation

In the more gencralized discussion about comparability we noted that there
was a problem in determining whether base salaries or salaries and other direct
income should be used in making salary and benefit comparisons. ;

In the present proceeding, the City argued that the comparisons should he
made on the basis of total compensation rather than salaries alone and submitted
tables that compared the total labor costs (salaries, allowances, pensions,
insurance, ete.) for all the cities included in its surveys. The Assoclation
did not speclflcally address itself to this question but, in effect it tended
to support its positions on the specific issues by comparisons on each item in
dispute among the cities it included in 1ts survey. '

The Arbitrator believes that neither approach is totelly acceptable. He
is more disposed to the total compensation concept than the item-by-item approach
because it comes closer to reflecting the priority-ordered benefits sought in
collective bargaining; but it is inadequate because the data from which the
aggregate result is obtained are too uncertain and because some items that are
included can be more carefully and critically evaluated on a sub—group besis,
Therefore, he shall approach the salaries and benefits issues on a more
compartmentalized basis., The discussion of salaries will not be limited to base
salaries but will include consideration of the educational aJlowance and the
payment of virtualily the total pension costs by the City. waever payments
for work st other than regular hours, payments for time not worked, retirement
benefits, and insurence and income-maintenance items will be considered as
separate categories., The Arbitrator notes that the City adopted this general
approach in the arguments it advanced in its post~hearing brief, |

(o) Time Periods for Comparisons |

Although it is customary to compare changes that have occurred in the cost-
of-1living and changes in the general wage patterns that have occurred elsevwhere
since the last adjustment in compensation, and this will be done 1n this case,
the Arbitrator believes it also 1s esgsential to lock at changes over longer spans
of time in order to determ;ne whether the police officers have been properly
sharing in the economy's development and how they have been faring ' '4n relation to
other employees in general, Therefore some consideration will be given to
salary movements over longer periods of time, but with a note that ithe selection
of the base for comparison can significantly affect the resulting comparison.

(d) Changes in Importance of Police Tasks and Demand for Police Pérsonnel

There is considerable evidence that the difficulty and importance of police
tasks have increased substantielly during the past 10-15 years. That change,
however, has not been confined to Milwaukee but seems to have been country-wide,
There also is some evidence to indicate that turnover and vacancy rates tended
to be higher in Milwaukee during the period 1965-1967 than over a longer time
span, but that in the last few years these rates have noticeably decreased,
Brief reference will be made to these developments in the dlscu551on about
salaries,
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{e) The Ability to Pay

In the course of the presentation of its case, the City stated that the
original Association demands would have increased the City's police payroll
costs by approximately $19 million for the calendar year 1973. During the
course of the hearing, the Associatlion dropped some demands and amended others.
As a result, the City estimated that these amended demands would cost approXi-
mately $9.4 for the 1973 calendar year but would escalate costs in later years,
In its post-hearing brief the City argued that even these revised figures were
understated hecause the testimony of the actuaries and insurance specialists
clearly demonstrated that the cost estimates for the pension programs and
insurance programs were substantively understated.

We do not here have to consider whether the City's estimated costs of the
Association demands are correct, It is sufficient teo note that they are
substantial and then turn to the City's argument about its ability to pay all
or any portion of them.

The City presented a vigorous and serious argument that it did not have
the ability to pay, either in the short run because budget commitments and tax
levys for 1973 had already been set, or in the longer run because of statutory
limitations on the mill tax rates, the relatively small anticipated increase
in the assessed value of property because of the changing physical and demo-
graphic structure of the City, the relative decline in revenue from federal
and state sources and the increasing property tax burden horne by Milwaukee
property owners to meet the expanding demand for community services.

The Arbitrator is not knowledgeable about the intricacies of municipal
taxation and finance or municipal development. However, he was impressed with
the detailed and systematic arguments of the City witnesses on these questions,
and he believes and finds that they were not Just routine responses to employee
demands but were seriously advanced to point out the dilemmas of the metropolitan
city caught in the vise of a real limitation on its ability to raise revenue and
an expanding demand for services, often enjoyed by those who do not pay for them,
at least directly.

In these circumstances, the "ability to pay" is real and cannot be
dismissed or ignored, However, it is not a sufficient answer to the question
of what is the proper level of compensation and benefits for those who are called
upon te supply municipal services. In any one period of time, the inability to
pay may have to be taken into account in determining what should be granted at
that time; dbut it cannot be a longer term standard premised on the proposition
that the existing level of employment at existing salaries and benefits will
have to be maintained., If additional revenue cannot be raised, then the
difficult and painful process of adjusting the levels of employment and the
priorities of services to be rendered will have to be undertaken and decisions
will have to be reached about the quality aend quantity of services and personnel
the City decides to maintain, Thus the ability to pay must be taken into account,

1l. The total salary payroll for the Police Department for 1972 was approxi-
mately $28.5 million. (PPPA Exhibit 584, page 63.)
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particularly in the very short run, but it cannot be the sole determinant in
evaluating what the compensation and benefits of a particular group of essential
employees shall be.

Salaries

The Association originally requested a Einimum across-the-board salary
increase of $1300 for a one-year agreement, but during the course of the
hesring it stated it would not oppose a two-year agreement prov1ded &N appro=-
priate adjustment in salary was included for the second year, Thelclty opposed
any general increase in salary and proposed a three-yesr agreement with cosi-
of-living adjustments, in accordance with a defined formula, in the second pay
period following the publication of the February 1973 Bureau of Labor
Statistics Consumer Price Index for Milwaukee, to reflect the changes in that
index between November 1972 and February 1973, and a further cost-of-living
adjustment to be made in the 1hth pay periocd in 1974 to reflect changes in the
same index between May 1973 and May 1974. The details of the City''s cost-of-
living proposal were not developed at the hearing, but the Arbitrator is con~
strained to point out that neither the formula itself nor the periods for
which it would be applied would produce & result that would maintain the
purchasing power of the police officers® salaries from the time of their last
salery adjustments on January 1, 1972 to the dates on which the cost-of-living
increases would become effective,

The Association basically contends that a $1300 adjustment is necessary to
compensate the police officers for the increased danger and complexity of their
tasks and for the additional skills and qualities demanded of them to carry out
those tasks; that the salary for the Milwaukee police officer at the top of the
regular salsry schedule ($11,586 at the end of four years) is lower than the
maximum salaries paid to police officers in the largest cities in the United
States and particularly so in comperison with the maximum salaries for police
officers in Detroit, Chicago, and Mimneapolis; and that when these facts are
considered in conjunction with the changes in the cost-of-living, as well as
increases generally granted other employees since the last adjustment in salary
on January 1, 1972, and the demonstrated guality of the Milwaukee police force,
the requested adjustment is fully warranted.

To support ites argument about the relative position of the Milwaukee police
officers, the Association submitted its survey results which indicated that the
maximum salary for patrolmen in 11 large U.S. clities exceeded that psid in
Milwaukee, It also produced documentary evidence and direct testimony that
indicated that as of January 1, 1973 the salary of a police officer in Chicago
at the end of 5 years of service was $14,124 and that longevity payments are
payable in addition to that top base salary; that as the result of an asrbltration
award, the salary for a police officer in Detroit at the end of & years of
service was $13,300 as of November 1, 1972 and would increase in fbur incremental
steps during 1973 and 1574 to $15,000 as of March 1, 1974, and that longev1ty
allowances were payable in addition to these top rates; and that as of Jamuary 1,
1973 the salary of a Minneapolis police officer et the end of 7 years of service

12, A $1300 salary increase equals 11,29 of the top patrolman's salary of
$11,586. The average salary in the bargaining unit is approximately $11,600.,
Therefore the proposed increase would equal approximately 114 of the average
salary.
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wan $13,070 whicihh increases to $13,860 at the end of 25 years of service as a
recull of omall annuscl longevity payments.

The City contends that the Association was highly selective in the cities
it included in its salary comparisons and that its more representative sample
of cities between 400,000 and 1,000,000 in population established that the
Milwaukee police officer salary was well above the average salary of police
officers in those cities even if longevity allowances are taken into account;
that the Milwaukee police officer position in that grouping of ecities is even
more favorable if allowance is made for the educational and pension payments
granted by Milwaukee; that the Milwaukee police officers have received large
increases over a period of years to compensate them for the increasing dangers
and demands wade on them; and finally, that given the City's current inability
to pay, no increase beyond the proposed cost-of-living adjustment is either
proper or can possibly be pald except at serious cost to police and other
public services,

In support of its position, the City introduced its survey tables which
indicated that Milwaukee ranked 8th in its table of 28 cities on a straight
salary bagis, but ranked 6%th in that table on a total compensation basis, and
kth in a table that reflected the police officer's pay after deductions. This
latter table heavily reflected the full payment of pension contributions by the
City. It also introduced a table which indicated that the police officer's
nmaximum salary increased 94.7% between January 1960 and Jamary 1972, the date of
the last salary adjustment, and that during the same period of time, the cost-
of-living increased 36.8%, the average salary for other City of Milwaukee
employees increased 75.3%, and wages for Milwaukee production workers increased
65.9%. It argues that this table clearly demonstrates that the police officers'
salaries have been adjusted to reflect the increasing demands made on them, that
their salary increases have substantially exceeded the increases in the cost-
of-living and therefore have resulted in s substantial real value increase, and
that police officers have bettered their position in relation to other City of
Milwaukee employees and other empleoyees in the community. The City also pointed
out that this same table indicates that increases granted in more recent years
(1965 and thereafter) revealed these same improvement characteristics bub in a
more intense form,

The Association called Dr, Peter L. Danner, Chairman of the Department of
Economics at Marquette University, and the City called Dr. Francis W. Gathof,
Professor of Economics &t Beloit College, as expert witnesses, FRach had reviewed
some of the massive data that had been introduced at the hearing in order to
present their findings and conclusions about the data., The Arbitrator believes
that the most faithful manner in which to present their conclusions is to quote
from their summary statements,

Dr. Danner concluded his testimony as follows:

I think that I can reasonably conclude that the present request of the
Police Assoclation of $1,300 will barely meintain the real income thet
they enjoyed in January, 1971, (sips) if the present inflation continues,

It will not. . . maintain their relative position vis-a-vis semi-skilled
and some skilled workers in industry. It certainly does not seem to keep
pace with respect to the increasing demands and the hazards of the jcb,
It does not recognize the realization that Milwaukee experiences as a
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result of the superior perlormance of Milwaukee Police in maintaining civil
order and in controlling crime, I do think that Milwaukee enjoys a police
bargain, (end) . . . that there is s greater reduction in , o » crime for
every dollar expenditure on police. (Tr. 7128)

Dr. Gathof concluded his summary, in two sections, as followsf

The conclusion is quite apparent from the tebles and thekgraph.
Milwaukee stands at a quite high position in terms of total cost, in terms
of total corpensation. It is well above the average, with, of course, the
exception . . » of Washington, D.C. which causes the averages to move
substantially, but by and large, on the basis of all of this evidence, my
conclusion is that Milwaukee is well above average, . . and among the
highest half dozen or sc of the largest cities and certainly pre-eminent
in the Wisconsin cities. (Tr. 6797)

e « o In summary then, it appears that Milwaukee does have a police
force that is manned by expensive employees, and furthermore, that the
City of Milwaukee has an inordinately large number of such employees. « +
The financial burden of Milwaukee municipal services, partlcularly the
excessive growth of the police budget was indicated in the Hawkins exhibit,
These have contributed to Milwaukee belng a high tax cost city.

0f course, given the constraints imposed by the State on sources of
revende, there appear to be no market reasons for continuing to pay such
costs.

Milwaukee has demonstrated that it can get the police it needs for
the money it is now paying, and unless there is a conv1ncinghargument for
a larger police force on grounds obher than crimlnal rates, then the use-
fulness of the large force must be questioned.

This is particularly so because police work is largely response
in nature, and therefore the larger the force, given the amnunt of response
work to be done, the less work per man there is, and so on & productlvity
basis the less ought to be the pay.

Conversely, the higher the pay, the smaller must be the force in order
to get value received. This final polnt will, of course, be‘fbrced upon
the city as was amply demonstrated by Ellis' Item 53 which shows the com-
parative cost of the dollar incresses in various cities and Yy the testi-
mony of Whitney and Heaps thet there is practically no unexploited taxable
capacity open to the City of Milwaukee which it can tax to meet increased
costs, (Tr, 6887-6888)

The Arbitrator has already indicated he has reservations about the sample
of cities used by each of the parties. He repeats here his earlier observation
that he can find no persuasive reason to limit his analysis to the four major
cities selected by the Association nor to eliminate from consideration the
salaries paid in the very large cities as the City suggested. This is particu-
larly true if the Arbitrator is correct in his conclusion and finding that what
a police officer does is very much the same in all large metropolitan areas,
However, the inclusion of the largest citles in a survey table does not
drastically change the Milwaukee patrolmen's relative position but it would put
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hin claser to the middle of the salary array. If allowance is made for the
additional income the Milwaukee police officer receives because the City pays
virtually the full pension contribution, the Milwaukee police officer's position
obviously meves up on that table, but even so the salary schedule in a
substantial number of cities would still exceed the schedule in Milwaukee., What
is significant, but not surprising, as one reviews such a table is the indication
that all these saluries are moving upward. Testimony in the hearing confirmed
changes in the salaries for police officers in Detroit, Chicago, and Minneapolis
and indicated that negotiations or propcsals for increases were in progress in
an additional number of the cities that would be included in such a survey
table, Press accounts indicate that a settlement wes reached in April in
Seattle which will provide sizeable increases, and that upward adjustments have
just been made in Indianapolis. The developments which were reported in the
press were not included in the record but the Arbiltrator believes they reflect
developments to which references were made at the hearing and that he can and
should take judicial notice of them. The testimony at the hearing also clearly
established that the cost-of-living has increased since January 1, 1972 and that
wage adjustments are being made generally throughout the economy and were made
for certain other City of Milwaukee employees,

All of this evidence persuasively demonstrates that an adjustment in the
salaries for the Milwaukee police officers is warranted; the question is the
amount of that adjustment. 1In this connection we note that the Association
vigorously urged that the increased responsibilities and duties of police
officers be given particular considerstion in determining the adjustment that
should be made.

The issue of special recognition for the increased demands on the police
officer in today's society has been discussed in the negotiations between the
Association and the City for a peried of almost ten years. The record in this
hearing indicates that this question was one of the major issues in the fact-
finding procedure in 1963-6k, in which the Association asked that the police
salary structure be broken out of the regular City job classification system and
that the police job classifications be accorded the special recognition that the
police duties entailed. The Panel in that case stated:

In recent years, the dutles of the Policeman, as the custodian of law
end order in community life, have become more arduocus, more varied, and
more hazardous, with increasing need for independent judgment. (p. 18)

The Panel takes judieial notice of the fact that the public, and
rightly so, is demanding increased police protection,--though seemingly
reluctant at times to foot the bill for the Policemen's improved training
ard porformance required to do the job--end that the Peliceman, and rightly
so, is restless under a program which finds him classified with such occu-
pations--no offense meant-~as Book Binder, Meter Repairmen IIT, and
Weights and Measures Inspector, at a salary which does not adequetely
compensate him for his routine duties, to say nothing of his increased and
increasing responsibilities. (p., 19)

Recommendations

1. That the City grant the request of the Policemen to be "broken
out” of the overall classification system, so as to be free to concentrate
on their own special problems in future collective bargeining negotiations,
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2. + s . « and bargain out a new and realistic system of compensation
and working conditions reflecting the character and importance of the
Policemen's duties in 1965, A.D. and not B.C. (p. 20)

In the factfinding proceeding in 1G66-6T the question of police responsi-
bilities was again discussed and the factfinder made the following comments about
that matter:

In the last analysis I am convinced that police work is 50 complex and
presently puts such demands upon those who undertake the work that the
necessary quality cannot be attracted unless the community is w1111ng to
pay the bill. (p. 13)

The realities of life, including the tight job market, lead me to
conclude that salary is certainly a most importent factor in insuring the
recruitment of quelified men and the fostering of & morale whlch will
insure that the public will enjoy good law enforcement.

I do not feel that current salaries or those offered by the City for
1967 and 1968 will accomplish the desired end., (p. 14)

In the factfinding in 1970-71, the issue was egain extensivelf discussed
and some of the same distinguished jurists and scholars who testlfied in the

present proceeding testified in that factfinding proceeding. In that case the
factfinder stated:

The nature and analysis of & city policeman's work as described in the
testimony of the five learned and experienced judges and in that of George
L. Kelling, the scholarly graduate student in the area of criminal justice,
may be summarized as follows: +that the qualities reguired of a policeman
include coolness, courteousness, civility, quietness, attentiveness,
zealousness, patience, dlscretlon, firmess, energy, respectfulness,
efficiency, dignity, honesty and courage; that a policeman must, without
the beneflt of supervision, make Important decisicns in connection with the
preservation of life and the defense of person and property; that from day
to day he deals with the public at all levels and often in difficult cir-
cumstances., {p. 70)

The Fact Finder does not disagree with the Association's piecture of
the nature of a policeman's work, particularly in modern metropolitan
areas, the dangers inherent in such work, the drawbacks, the qualities which
a policeman must demonstrate in order to perform this work in its manifold
and varied aspects with that very high degree of efficiency for which it
calls, and actually demands, On this aspect of the case it is not necessary
to enlarge., Hovever, it may be added that, at long last, society is
beginning to consider the nature and the responsibilities of the policeman’s
position as distinctly professional. + . » (p. T1)

The relevance of the Association’s picture of the nature of a police-
man's work particularly in modern metropolitan areas, the dangers inherent
in such work, the qualities which & policeman must demonstrate to perform
this work, its manifold and varied aspects, with that very high degree of
efficiency for which it calls, cannot be effectively denied.

To this Fact Finder, the relevance is obvious, particularly to the
issues of salaries and wages. (p. 72)
%,

‘A
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The evidence indicales that thesce findings and comments influenced the
factfinders' recomnendations and the f{inal agreements about salaries that were
reached in the negotiations that followed these findings and recommendations.

The Arbitrator also believes and finds that the evidence about changes
in salaries set out in the tables that reflect police officer salary advances
since 1965 in relstion to changes in the cost-of-living and to the advances
granted to other City employees and production employees in the Milwaukee area
reflect the observations and judgments made by the factfinders. Thus, the
evidence as a whole convincingly demonstrates that there has been a recognition
that the police officers' duties have become increasingly demanding and complex
and that new skills and expertise are demanded to perform them, It also
indicates that special adjustments in the police officers' compensation were
therefore warranted and granted,

The Arbitrator is not ready to state that the adjustments heretofore made
have removed whatever inequities may have existed or tha®t none exist todsy;
however, he is persuaded that the issue has received careful and extensive
consideration and a significant response, Therefore that issue 1s not a new
one that requires intense, special consideration in this case.

Before turning to the question of the specific amount of adjustment which
schould be made in the present case, the Arbitrator believes some bdbrief comment
should be made about the conclusions advanced by the economists for the parties.
He agrees with Dr. Danner's general concern ebout the erosion of the immediate
past salery adjustment as a result of the changes in the cost-of-living since
that adjustment was made. However, he does not believe and therefore does not
agree that Dr. Denner demonstrated that the adjustment demanded by the Associ-
ation_would barely maintain the reel income the officers enjoyed in January
1972, or maintein their relative position with other categories of employees
in Milwaukee, or keep pace with the increasing demands of the job. He believes
his cbservations sbout the prior recognition of the increasing demands on the
police officer and his comments below about cost-of-living changes will
provide grounds for his disagreement. The Arbitrator also does not agree with
Dr. Gathoff's conclusion that Milwaukee is manned by expensive employees,
that there appears to be no market reason to continue to pay the costs involved
in their employment, and that Milwaukee "can get the police it needs for the
money it is now paying.”" The record has established that Milwaukee has & gquality
police force, 1In relation to the pay of pelice officers in other cities, that
quality clearly is not expensive since Milwaukee salaries are not out of line
with salaries paid in other cities, Finally, and most important, there is a real
guestion whether officers of comparsble quality could be hired or the present
officers retained if either the applicants or the incumbents concluded that
the salary recognition accorded in the past would not be continued.

The last salary adjustment for police officers occurred on January 1, 1972.
The published Consumer Price Index fiﬁ Milwaukee that appeared closest to that
date was the index for November 1971 which registered 120,9 (1967=100). The

13. Dr. Danner referred to Jamuary 1971 as a base period., The Arbitrator beliews
it is clear that he was referring to January 1972.

14, The index for a particular month customarily appears about the middle of
the second following month,
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index for November 1972, which did not apprear until Janvary 1973, registered
125.0, an increase of 4.1 points or 3.4% over that for November 1971, Thus the
cost-of-living for the period of November 1571 to November 1972 inecreased 3.4%,
Several additional consumer price indices have appeared since Januiry 1973, the
nost recent being that for May 1973, vwhich appeared in July 1973, and
registered 130.C, an increase of 9.1 peints or 7.5% over the index for

November 1971. Thus it could be argued that as of May 1973 an increase of 7.5%
would be necessary to maintain the purchasing power of the January l 1972
salary. |

3

But this is not the only way in which one can look at these kinds of data
since such & short-run analysis may not reveal longer term adjustments, 1In the
settlement that was reached in the long-drawneout negotiations for 'the 1971-72
Agreement, substantial adjustments were made in the police officers' salaries.
The total adjustments in the top salary for police officers duringthat two-
year contract period was $1866 which represented a 19% increase in'the top
selary rate {$9720) which prevailed during the last half of the calendar year
1970. However, during the period from January 1, 1971 to the present time
(July 1973) the cost-of-living index for Milwaukee increased from 117.8 3
(November 1970) to 130,0 (May 1973), an increase of 12,2 points or 10.2%. 2
Thus even though the most recent salary adjustment was diluted by recent
increases in the cost-of-living, the adjustment over the longer perlod repre-
sented a real gain in the police officers' compensation,

The Arbitrator is persuaded that both of these rates of changé must be con-
sidered in determining what salary adjustment is appropriate. He also believes
that he must consider the adjustments that are being made in the economy in
general (which now seem to be falling in the 5% - 7% range); the general wage
guide lines (which still use 5.5% as a guide for wage decisions); the
settlement made with other City of Milwaukee employees; the apparently real
budgetary constraints that exist in the City, at least in the short run; and
finally the fact that the police officers are not permitted to earn income at
outside erployment.

15, 1In oral argument the City contended the figures were 20.9% and 9.7%
respectively, The Arbitrator believes the City used the average salary that
prevalled during 1970 as its base and the average cost-of-living figure for 1970,
The Arbitrator believes his method of computation more accurately reflects
changes from the time of the adjustment and the index which appeared at that
time. The City also measured the change in cost-of-living only through 1972

and thus did not include the early 1973 figures.

1é, The Arbitrator is aware that Chapter 246 Laws of 1972 provides that in deter-
mining the proper compensation for police officers, the Arbitrator was to
utilize increases in the cost-of-living, as measured by the Consumer Price Index
of the Bureau of Labor Statistics, since the last adjustment in compensation and
also the Bureau's most recently published Standards of Living Budgets for Urban
Families, Moderate and Higher Level.

As previocusly noted, the Arbitrator construes the word "utilize" to mean that
he shall give consideration to these documents but not as & command to apply them
mechanicaily. The Opinion demonstrates that the Consumer Price Index was
utilized but makes no specific reference to the Standard of Living Budgets,
However, the Arbitrator has studied the most recently published Budgets (June
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The Arbitrator must frankly state that he knows of ne procedure or
mechanism that can take all of these factors into account and tc distill
from them a set of figures thal is orecisely correct., He has reviewed all of
the enumerated factors and has tried to weigh them as hest he can in the light
of the evidence and the arguments made by the parties and toc produce 2
result that tekes intec account the recent changes in the cost-of-living; protects
the previous gains from erosion; establishes salary rates that tend to be on the
favorable side in order to keep the Milwaukee police officers, who cannot earn
outside income, in a clearly defensible relationship, in the light of the quality
of the force, to thelr counterparts in other large cities; but on a cost basis
that recognizes the City's present budgetary constraints. He therefore

determines thet the specified adjustments should be made on the designated
effective dates set out in the Award,

Avward

Effective

{a) +the first pay pericd beginning on or after November 3, 1972, a 3.5%
increase over the rates that prevailed immediately prior to that date;

(b) the first pay period beginning on or after May 3, 1573, an additional
3.5% increase over the rates that prevailed immediately prior to
November 3, 1972;

(¢) the first pay period on or after November 2, 1973, & 3% increase over
the rates that prevailed immediately prior to November 2, 1973; and

(d) the first pay period on or after May 3, 1974, an additional 3%
increase over the rates that prevailed immediately prior to
Novemwber 2, 1973.

Longevity

The Association proposed that in addition to their regular compensation,
police officers should be granted longevity pay at the rate of 2%, 4%, and 6%
of base salary after 8, 12, and 16 years of service, In support of its pro-
posal, the Association argued that a longevity payment is a recognition for the
additional competence and experience a police officer brings to his assignment

1973). He notes that "The budgets illustrate, , . different levels of living
bused on estimates of costs for different specified types and amounts of goods
and services rather than actual expenditures by families,” and further that "the
budgets do not represent how families of this type actually spend their money.
Rather, they reflect the assumptions made ahbout the manner of living at each of
the three levels," Thus, the budgets are estimates of what a hypothetically
defined set of outlays would cost in different cities rather than studies of
vwhat is in fact spent. The annual cost of an intermediate budget for a L-person
family in Milwaukee in the autumn of 1972 was $11,962, and the annual cost of

a higher budget for a similar family was $17,226 in the autumn of 1972. When
appropriate allowances are made for retirement and health coverage items included
in these budgets, as well as other police officer income, the Arbitrator believes
the determined salary meets the statutory standard. Moreover, he notes that the
change in these budgets on a national basis, from 1971 to 1972, was L4,
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by virtue of his continued scrvice., It argued further that the principle is
recognized in many other cities and cited the fact that in 19 of the 2L cities
included in its survey, longevity payments are made,

The City opposed the proposal on the ground that such a proposal simply
rewarded personnel for length of service without regard to their productivity
or effort to improve their contribution to the Department's tasks., It con-
trasted this kind of peyment with educationsl payments, which it supported.

There are a number of problems involved in this question, Police work is
varied and complex, An alert, thoughtful officer undoubtedly cen land does
perform that work more effectlvely as he gains experience and develops insights
about the situations in which he funetions. But the key words here are "alert'
and "thoughtful,"” They represent elements of effort and action toward improve-
ment and not mere passivity by the officer. It is this point to which the
City directs its argument and illustrates its point by noting that the
Educational Program mekes a demand for an active effort on the part of the
officer to improve his capability, but mere passage of time on the jocb does not.
This genersal proposition has merit but it also has limitations. It makes no
allowance for the officer who does think and reflect about his work and tries
to perform it better, except when he undertakes scme formal tralning, which
may or may not resuit in improved performance, Since the Milwaukee force is
a quality force and has strong management direction, the Arbltrator is disposed
to believe that, in general, experience on the job will be benef1c1al just as
additional educational training will be.

There is a second and different facet to this problem, There are lines of
promotion in the Police Deparitment which are open to police officers but
the number of openings is realtively small by the very nature of the Department’s
structure and function, Therefore, the opportunities for salary and status
recognition for superior performance appears to be limited, and i1t is quite
common for the police officers to spend their entire service in one rank. In
those circumstances, once an officer reaches the top of his rank after four
years of service, he recelves no further adjustments in salary except those
that come gbout through general increases,

The Arbitrator believes that some recognition for the general likelihood
cf some improvement in performance for on-the-job experience is desirable, He
notes also that provision for longevity increases prevail in 16 of the 27 cities
surveyed by the City, in 19 of the 24 surveyed by the Association, and in 20
of the 29 included in the Philadelphis survey. However, the Arbitrator does
not believe the recognition should be granted on the basis of length of service
without regard to rank, but on the basis of length of service in rank after
the top of the rank has been reached. Under these conditions there will be
recognition for experience and expertise acquired over time that 1s not other-
wise recognized, Therefore he determines that longevity payments should be
awvarded, These should be dollar sums payable on an annual basis in the same
manner that the educational payments are made and should not be ineluded in the
determination of overtime premium pay or in the caleculation of pension benefits.
The first payments shall be made as soon a&s possible after December 31, 1973
and each year thereafter for service status. in rank as of the close of
business, on December 31, 1973 and each December 31 thereafter,
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Uniform Allowance

The 1971-72 Agreement provides a uniform allowance in the amount of $155.00
per year for &ll bargaining unit personnel whether or not they wear a designated
uniform. The Association requested this allowance be increased to $200.00 per
year on the ground that uniform replacement, cleaning, and maintenance costs
had increased. The City opposed the request primarily on the ground that the
records of actual expenditures for uniforms indicated that police officers did
not spend amounts even approximating the allowances,

Inspector Ziarnek testified thet officers are required to report uniform
purchases and that these records showed that actual purchases equeslled less than
10% of the allowances pald and that the amounts expended over the past few years
had not inereased significantly.

The Arbitrator believes and finds that even if cleaning and maintenance are
taken into account, actusl expenditures for uniform replacement and meintenance
do not even come near to the allowance granted for that purpose, Under these
circumstances the allowance is misnamed and becomes & payment in lieu of
salary. The Arbitrator believes the adjustment elready proposed in the salary
structure is appropriate and should not be amended by an increase in the uniform
allowance that is not related to its purpose. Consequently the evidence does
not support the Association's demand, and it should not be granted.

Award

The Association's request for an adjustment in the Uniform allcwance is
denied,

Gun Allowance

During the negotiations for the 19T71-T72 Agreement the Asscociation proposed
that a gun allowance be paid to the police officers. The City opposed the
proposal, However, in the intense negotietions that tock place just before a
settlement was reached, an agreement was made to grant a gun allowance to clean
up & number of miscellareous items, In the current negotiatlons, the Association
proposed that the gun allowance be increased to $1.00 per day on the ground that
police officers were required to be armed st all times whether on or off duty.

The testimony established that & gun is made available to each officer as
part of his required equipment. There 1s no officer expenditure to replace or
maintain it, Therefore, the allowance, like the excessive uniform allcowance, is
in effect an indirect salary payment, For reasons already expressed on this
point under the Uniform Allowance item, the Arbitrator believes such payments
should be avoided. In any event, no persuasive evidence was submitted to warrant
an increase in the Gun Allowance and therefore it will not be granted.

Award

The Assoclation's request for an increase in the Gun Allowance is denied,
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Uniform Allowance

The 1971-72 Agreement provides a uniform allowance in the amount of $155.00
per year for all bargaining unit personnel vhether or not they wear s, designated
uniform, The Association requested this allowance be increased to! $200 00 per
year on the ground that uniform replacement, cleaning, and maintenance costs
had increased. The City opposed the request primarily on the ground thet the
records of actual expenditures for uniforms indicated that police officers did
not spend amounts even approximating the allowances,

Inspector Ziarnek testified that officers are required to report uniform
purchases and that these records showed that actual purchases equalled less than
10% of the allowances paid and that the amounts expended over the past few yeers
had not increased significantly, ;

The Arbitrator believes and finds that even if cleaning and maintenance are
taken into account, actual expenditures for uniform replacement and maintenance
do not even come near to the allowance granted for that purpose., Under these
circumstances the allowance is misnamed and becomes & payment in lieu of
gsalary. The Arbitrator believes the adjustment already proposed in the salary
structure is appropriate and should not be amernded by an increase in the uniform
allowance that is not related to its purpose. Consequently the evidence does
not support the Association's demand, and it should not be granted,

Award

The Association's request for an adjustment in the Uniform allowance is
denied.

Gun Allowance

During the negotiations for the 1971-72 Agreement the Association proposed
that a gun allowance be paid to the police officers. The City opposed the
proposal, However, in the intense negotiations that took place just before s
settlement was reached, an agreement was mede to grant a gun allowance to clean
up a number of miscellareous items., In the current negotiations, the Association
proposed that the gun allowance be increased to $1.00 per dasy on the ground that
police officers were required to be armed at all times whether on or off duty.

The testimony established that a gun is made available to each officer as
part of his required equipment., There is no officer expenditure to replace or
maintain it. Therefore, the allowance, like the excessive uniform allowance, is
in effect an indirect salary payment, For reasons already expressed on this
point under the Unifurm Allowance item, the Arbitrator believes such payments
should be avoided., In any event, no persuasive evidence was submitted to warrant
an increase in the Gun Allowance and therefore it will not be granted.

Award

The Association's request for an increase in the Gun Allowance is denied,
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Auvte Allovance

The 1971-T72 Agrecment provides that when an employee is expressly authorized
to utilize his privately-owned vehicle for Department business, the City will
provide liability end collision insurance,

In the present negotiations the Association made a request that in similar
cases of the utilizaticon of a private vehlcle the officer should be reimbursed
lh¢ a mile for the use of the car, The City opposed the request on the ground
that City cars and public transportation are available to police officers for all
official transportation and that authorization for the use of a privately owned
vehicle was only made for the personel convenience of the officer,

Candor compells the Arbitrator to observe that this issue is hardly worth
the time the parties devoted to it. If the City is correct that utilization is
for the convenience of the police officer, the demand is hardly cone which the
Association should get aroused about; conversely, if the utilization is limited
to situations in which expressed authorization is granted, then the Department
can end the matter by directing its supervisors not to authorize such utilization,
Logically the merit of the case falls to the Association, but the Arbitrator
does not believe and cannot find that the evidence about the problem demonstrated
that the record-keeping that would be necessary to deal with the matter warrants
a change in the present arrangements,

Award
The Association proposal for mileage compensation is denied.

Auto Farking

Although this issue is not strictly an allowance issue, it will be treated
in this section of the Opinion because the Association presented this issue and
the Mileage issue together.

The Association requested that the City make gvaileble 200 parking stalls
in the publicly-owned parking structure in McArthur Sgquare, which is adjacent
to the Police Administraticn Building, for police officers who must come to the
area for court and police work, The City opposed the request on the ground that
the McArthur facility is the only public parking facility in the public building
area and that setting aside the requested units would seriously curtail the use
of the facility for the public., In addition, it contends that it makes
facilities available for personnel who have continuing need for parking, particu-
larly at unfavorable hours,

The evidence indicated that parking space in the central city ares is in
very short supply and that pollice officers, like members of the public, find it
difficult on occasinss to find parking space easily. However, the testimony
did not demonstrate that the problem of finding parking space for police officers,
particularly in the light of alternatives, such as public transportation, which
are availeble, is of such urgency that almost 20% of the total space available
in the McArthur Square facility should be set aside for police officer parking.

Award

The Associatlon request for 200 parking stalls in the McArthur Squere
parking facility is denied,
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Holidayvs and Vacatlions

The Arbitrator believes these two items should be considered together since
they represent by far the most significant compensation for time not worked
and they can be measured in terms of total days of compensated tlme off.

Police officers now receive ll days off during the year in lieu of paid
holidays., In addition, like all other city employees, they receive vacations
in accordance with the following schedule:

10 scheduled duty dsys off for employees with at least 1 year of service
15 scheduled duty days off for employees with at least 8 years: 'of service
20 scheduled duty days off for employees with at least 18 years of service
25 scheduled duty days off for employees with at least 25 years of service

The Assoclation requested one additional day off in lieu of paid holidays
and & reduction in the years of service for the 15, 20, 25 scheduled duty days off
to 5, 10, and 20 years, respectively.

The Assocliation argued that its holidsy request was warranted because other
City employees had time off on the holidays celebrated and that most of them
also received more days off because of the "09" days granted to them, Similarly,
it argued that its vacation request should be granted because of the uncer-
tainty of police officers' vacations and the nature of their duties.

The City considered both of these items together and argued that its survey
of 28 cities indicated that, either singly or jointly, Milwaukee was above
average in holidays and vacatlons for employees with brief or moderate service
and well above average for employees with long service. It then emphasized that
these days off were costly items since policing services had to be performed at
all times and that any reduction in compensated time off required 'either
additional personnel or work on an overtime basis at premium pay.r

The Arbitrator hes reviewed all the surveys that were introduced in’ the
hearing., Milwaukee is above average, but by no means at the top, ‘in holidays
or in vacations for employees with 1 to 8 years of service, and then moves
toward the top of the scale for employees with 18 and 25 years of service, In
addition, the evidence indicates that most other City employees dd:have more
than 11 holidays. The evidence also indicates that some additional benefits
in the holiday/vacation area are being negotiated for police officers in com-
parable large cities as well as for the public employees, Therefore the
Arbitrator determines that 1 additional day off in lieu of holidays and that the
years of service for entitlement of 20 scheduled duty days off for vacetion be
reduced from 18 to 15 be granted in the second year of the Agreement.

Award

In the contract year November 1973 through November 197k, 1 additional
dsy off in lieu of holidays shall be granted, and the years of service for
entitlement of 20 scheduled duty days off shall be reduced from 18 to 15,

Premium Pay for Work Assignments |

Although all police officers are on 24-hour duty status, they are regulsrly
assigned to B-hour shifts in accordance with a rotating set schedule of consecu-

tive on and off days.
f;éf
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Under the 1971-72 Agreement, assignments authorized by the Department out-
side the set scheduled 8-hour shifts are defined as overtime, Some of these
overtime assignments, such as Court Time, Training Time, Proclaimed Civil
Emergency Time, assignments made outside the set schedule with one week's
advance notice, and the first b hours of overtime in each two-week pay period,
are compensated, either in cash or time off, at the officer’s straight time
rate; all other overtime assignments are compensated, either in cash or time
off, at a premium rate of 15 times the officer's straight time rate.

The Asscciation made a number of proposals concerning the rate of pay for
assignments that fell outside the set schedule, In support of these proposals,
it argues, in general, that officers who are called upon to perform services
outside their regular schedules are inconvenienced, at times seriously so, and
therefore they should be compensated for that inconvenience just as other City
employees and employees in privste industry are. The City, in general, argues
that the inconvenient assignments are inherent in police work and recognition
of them is reflected in the generally higher level of pay received by police
officers. The City argues further that since these kinds of assignments are
inherent in the tasks police officers are called upon to perform, the Department
has very little control over them beyond that which it has already exercised
to keep the inconvenience to the bare minimum,

(a) Overtime

The Association originelly proposed that all asuthorized Department assign-
ments ocutside the set schedule of 8-hour shifts should te compensated at 12
times the straight-time hourly rate either in cash or compensatory time off at
the discretion of the affected police officer. During the hearing, the Associ-
ation modified its position to exclude Procleimed Civil Emergency Time from
payment at premium rates, The Association's amended propossl would in effect
require all Court Time assignments performed outside an officer's regular shift,
all Training Time, all time spent in Roll Call, and all time spent on any assign-
ment without regard to advance notice, outside the officer’s regular schedule
to be pald at premium pay. '

In addition to its general argument ageinst such payment, the City argues
that its survey of practices in the 27 cities indicates that Milwaukee has more
favorable arrangements, either for compensation for certain activities such as
Rell Call or Court Time which the Association would include for premium compen-
sation, or for overtime in general, than most of the comparsble cities, It
argues further that the Police Department already has a disproporticnate portion
of all City overtime and that this should not be increased,

The surwy data about what assignments constitute overtime and whether and
how all of these assignments are compensated, is not complete and does not
establish any clear prevailing practice, For example, the City survey indicated
that some citles do not have roll call at a2ll. Among those that do (25), a
substantial number include roll call in the regular tour of duty (15), but a
large number (10) include it as en addition to tour duty and do not provide any
compensation for the time so spent., Similarly, the City survey indicated that
e few cities (7) provided premium payments for Court Time overtime assignments,
but most (20) compensated for such assignments either at straight time or on
some moderate fixed-~sum basis, Overall the City survey indicated that 13 cities
pald 12 for some assignments and 14 paid straight time for some assignments, but
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what assignments were included or excluded from coverage was not clear., The
Association data, vhich included some cities not in the City survey, were
incomplete but indicated considerable variation in practice. .

In the absence of any clear Police Department practice in other cities,
the Arbitrator believes the determination of this issue should be made on the
basis of an analysis of the Milwaukee conditions and experience,

Court Time, Training Time, and Roll Call Time are inherent in:the Milwaukee
Police system, The first two items were expressly recognized in the preceding
agreements, and the third, Rell Call, apparently was taken into account in
establishing the 4-hour bank of overtime in each pay period which is compensated
at straight time, Although the point was not developed in detail in the record,
it seems clear that sll police officers do not have assignments that require
Court Time, Training Time, or Roll Call, at least on a regular basis, Obviously,
many have Court Time and Roll Call assignments but not all do., To some extent
then, the 4-hour bank in each pay period permits, and may therefore result in
the performance of up to 4 hours of regularly scheduled kinds of assignment
outside the regular schedule at a straight time rate., Whether this occurs on
short notice with any degree of regularity was not established in this record.

If it does, some incentive to keep such assignments to & minimum is not out of
order, On the other hand, there are undoubtedly conditions, known' in advance,
that may require some adjustment in the regular police officer schedules in

order to provide maximum police coverage for those conditions. However, if

those assignments are scheduled sufficiently in advance, the police officers can
arrange their own and their family affairs so as not to be inconvenienced by them.

The Arbitrator has tried to evaluate all these factors in the' light of
the prevailing Milwaukee practice, 1In addition he has taken judicial notice of
proposed Fair Labor Standards Act amendments now actively before the U.S.
Congress which may affect police officers, On the basis of his evaluation of
all these factors, the Arbitrator has concluded that Court Time, Training Time,
Roll Call, and out-of-shift assignments made pursuant to at least one week's
notice shall be construed as overtime assignments but shall be compensated at the
assigned officer's straight-time rate of pey. All other overtime assignments
shall be compensated at the premium pay rate of l%-times the officer's straight-
time rate of pay. Since the parties by stipulation sgreed to exclude Procleimed
Civil Emergency Time assignments frcom payment at premium rates, no' determination
on thet point 1g necessary.

Award

Effective upon the signing of the Agreement, Court Time, Tralning Time,
Proclaimed Civil Emergency Time, Roll Call, and out-of-shift assignments
nade pursuant to at least one week's notice shall be compensated at stralght
time rates, All other assignments outside the regular scheduled shift

shall be compensated at 1% times the officer's straight-time rate,

(b) Court Time

In addition to its general proposal for overtime, the Asscociation proposed
that the Court Time minimum payment of 2 hours be computed at 1& times the
streight time rate.
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In the preceding section we declined to adopt the Association’s proposal
to compensate Court Time assignments outside the police officer's regular
schedule at lﬂ times his straight time rate. As a result we are now required
to examine whether the minimum payment should be changed either in terms of
the minimum hours guaranteed or the rate of pay for the guaranteed hours,

The City presented dataakout Court Time spent during calendar year 1971.
These data indicated that TW43 Court Time sppearances, approximately 22% of all
court appearancas, involved an expenditure of less than 2 hours time. In 77%
of these appearances less than two hours were spent at the appearance and the
average time spent in attendance was 1 hour and 16 hinutes, These data indicate
that, at least on the average, the minlmum payment compensates the police
officers at a rate slightly higher than l“ times their straight time rate., 1In
the light of these data the Arbitrator does not believe a persuasive case has
been made to increase either the minimum hour guarantee or the rate of pay
for the minimum hour guarantee,

Award
The request for an amendment in the Court Time Minimum Payment is denied.

{¢) Special Duty Pay

¥rom time to time police officers are called upon to fill the post of their
imnmediate superior officers,

The Assoclation proposed that whenever an officer in the bargaining unit is
caelled upon to fill a superior officer's post, he should be compensated at the
maximum rate of pay for the classification of the rank to which he is temporarily
assigned, In support of its proposal, the Association argues that under the
Department's Rules and Regulations, the assigned officer is responsible for the
performance of the higher classification in which he is functioning and therefore
he should be compensated for that responsibility. The City opposes the proposal
on the ground that assignments of this kind are generally limited to situations
in which a reguler police officer is assigned a desk sergeant task, under
conditions in which the officer 1s not called upon to perform all the Desk
Sergeant duties and a Lieutenant is present to assume responsibility and give
directions if a problem should arise, In addition, the City argues that this
kind of assignment provides training that will be useful to those who may seek
promotion to a supervisory position,

The kind of proposal which the Assoclation advanced is common in indusbry
in the private sector. However, the Arbitrator is not persuaded that this
particular practice should be transferred to a public sector area in which
inereasing professionalism is demanded and the opportunity for expanding
understanding of all of the police functions should be encouraged., Moreover,
there is no indication here that the arrangement is used in an attempt to keep
down the number of superior officers or to get superior officer tasks performed
on a reduced~salery basis. Therefore the Arbitrator cannot find that a per-
suasive case was made to grant the Association's proposal.

Award

The Association request to compensate an officer temporarily assigned to
& higher ranked classification at the maximum salery of the higher classifi-
cation is denied.
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(4) Working Out of shift

The Association proposed that if a police officer is required to work out-
gide the hours of his regular scheduled shift he should e compensated at l“ times
his straight time rate for those hours and, in addition, he should be guaranteed
the total hours of his regular scheduled shlft. Its primary argument in support
of its proposal was that the affected officer should be compensated for the
inconvenience of the changed assignment. '

The City opposed the proposal on the ground that out-of-shift assignments
are essential from time to time to carry out pecessary police functions, and
that there is no evidence that the Department has mede such assignments except
when they were essential, Therefore, it argues, the limited inconvenience to
the police officer is a function of his police officer's duties, ‘

|

The Arbitrator believes and finds that there is merit to the Association's
proposal. An officer, who on very short notice, is required to report early
for an agsigmment or who is asked to work at hours beyond the end of his normal
shift is inconvenienced. His transportation plans may be changed and his family
arrangements may be disturbed. Obviously, the shorter the notice, the greater
the likelihood of inconvenience. Therefore, the Arbitrator will grant the
Acsociation request that hours worked outside an officer's regular scheduled
shift shall be compensated at 13 times the officer's straight time rate of pay.
However, the Arbitrator is not persusded that the Association's reqngst that
the officer also be guaranteed the hours of his regular shift is warranted,
since the premium pay for the off-shift hours compensates him for the incon-
venience of a change in the shift. That premium should not be expanded into a
provision that would in effect require mandatory overtime. Whether the
additional hours should be worked is a decision that should be reserved to
the Department., The Arbitrator notes further that the adopted Association
proposal obvicusly would not be applicable if a temporary shift change were
announced at least one week in advance,

Award ;
Effective upon the signing of the Agreement, the Association request that
hours worked outside a regular shift and not announced at least) one week
in advance, shall be compensated at 12 times the straight time rate. The
Association request that the regular shift hours also be guaranteed is
denied,

{e) Cancelled 0ff-Days and Vacation Days

The Association proposed that if a police officér is required to vwork on a
regular off-day or on a day during his scheduled vacation, the officer should
be compensated at 2 times his straight time rate for the hours worked.

This is essentially & proposal that would require a higher premium rate of
pay (double time) for particular overtime assignments, The Association's
argument in support of it is essentially one of the fairness in some compensation
for inconvenience. The Arbitrator has already made a determination that overtime
on a regular kind of assignment shall be compensated at 1% times the officer's
straight time rate unless one week's advance notice of such an assignment has
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been provided. Nc persuasive evidence was adduced to support a higher premium
or a more restrictive practice. However, the Arbitrator is persuaded that an
assignment on a vacation day, even with advance notice, should not be made
unless very compelling reasons for such an assignment exists, and therefore he
determines that a shift assignment during an officer's vacation except in the
case of a Proclaimed Civil Emergency, shall be compensated at 1* times the
officer's straight time pay. We should note here also that compensation may be
in compensatory time off in accordance with existing practice,

Award

Effective upon the signing of the Agreement, a shift assignment during
vacation except in the cvase of a Proclaimed Civil Emergency, shall be
compensated at l~ times the assigned officer's straight time rate, The
request for double time for assignment on an officer's scheduled off-day
is denied.

(£} Premium Pay for Work on Holidays

As we already have observed, police officers are assigned regular shifts
of duty on a shifting schedule, As & result some officers are assigned to work
on the observed national holidays., Under the provisions of the 1971-72 Agree-
ment, cfficers 3351gned to work on Independence Day and Christmes Day are paid
12 times straight time pay for assignments on those days.

The Association propoged that officers a331gned to work on Memorial Day,
Labor Day, and New Years Day be compensated 12 timeg their streight time rate
of pay. The argument in support of the proposal is simple and straightforward--
these holidays are special occasions on which activities and visits with friends
and family are particularly asttractive. Therefore, any officer who is required
to work on those days should be granted some extra compensation, cver and above
alternative days off, because he must work on observed national holidays.

The Arbitrator believes the Association's proposal is persuvasive, Of
course, police activities must be carried out on nationsl holidays as well as
on other days; however, there is a special burden in being required to work on
them. He thinks that burden is probably slightly greater on Labor Day and
NEW Years Dgy than on Memorial Day, and he therefore shall award payment at
l- times straight time rate for assignments performed on New Years Day and
Labor Day effective during the contract year beginning in November 1973.

Award
Effective during the contract year beginning in November 1973, assignments

on New Years Day and Labor Day shall be compensated at 1% times the
assigned officer’s straight time salary rate,

Insurance

(a) Life Insurance

Under the terms of the 1971-72 Agreement police officers are eligible for
life insurence coverage equal to 1% times the officer's annual base salary,
The City paid the full cost for the first $10,000 ($9000 in 1971) and shared
the cost for the remainder of the insurance, The employee paid 21¢ per thousand
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for the remainder and the City paid approximately 404 per thousand--the difference
between the quoted rate and the employece payment.

In its original demands the Association proposed that the City increase
the life insurance coverage to $50,000 and pay the entire cost. Later it
amended its proposal to provide that the City pay the total cost of life
insurance equal to 1% times the officer's base salary, The City proposed that
the life insurance amounts and cost arrangements that prevalled inlthe 1972
Agreement be maintained, but desired to ineclude & provision whereby the City
could offset from the life insurance obligetion any benefit that might be made
availeble to police officers as & result of state or federal legislation,

Very little testimony or evidence on this issue was developed in the
hearing and no argument about it was set out in either party's post-hearing
brief, The survey evidence introduced by the City indicated that the amounts
and cost arrangements for life insurence that prevailed in Milwaukee compared
favorably with those that existed in other cities., Toward the end of the
hearing, the City's Labor Negotiator testified that in the recently concluded
negotiation with Council 48, AFSCME, the City agreed to increase by $1,000 the
amount of life insurance for which the City would pay the full cost.

On the basis of the survey data and the local negotiation development, the
Arbitrator believes and finds that police officers should continue'to be
eligible for life insurance equal to 12 times their base salaries,' that the City
shall pay the full costs for the first §11,000 of that amount and that the cost
for the remainder be shared on the same basis that prevailed in the 1971-72

Agreement,

Award

Police officers shall be eligible for life insurance in an amount equal

to 1% times their base salaries., The City shall pay the full cost of the
first $11,000 end the cost of the remainder shall be shared by the police
officers and the City in accordance with the formula that prevailed in the
1971-72 Agreement,

{b) Health and Hospital Insurance

Under the terms of the 1971-72 Agreement, the City provided a comprehensive
health and hospitalization insurance program for all police officers and their
dependents and paid the entire cost of the insurance, The Association proposed
that the City continue that progrem for active police officers and their
dependents and to extend it to all retirees and their families, The City pro~-
posed that the amount which it was contributing to the cost of the' health
insurance program should be continued and that the employees should absorb
the sdditional costs of the coverage which resulted from both increased utili-
zation and rising costs for the services provided and opposed extension of any
additional coverage to retirees.

We shall discuss the extension of the heelth insurance program to retirees
and their families in another section of this QOpinion, and limit our discussion
here to the program as it affects active employees and their families.,
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In support of its position the City argued that the City health insurance
program was significantly better than that provided by most cities covered in
its survey since the City paid the entire cost of the program for both the
police officers and their families whereas in most of the surveyed cities the
o fficers paid some portion of the insurance either for themselves or their
families, It argued further that 1f the police officers paid for part of the
insurance, they would be more fully aware of the heavy incidence of costs and
would keep utllization within necessary bounds,

The testimony established thet the premlum costs for the health insurance
program were increased by 19% for the policy year beginning in April 1973. The
increased cost for the police officer group alone would amount to approximately
$218,5C0 which is equal to slightly more than $100 per year for each officer,
Clearly that is a significant amount, However, although the testimony suggested
that partial payment of the cost by emplayees might help to keep down utiliza-
tion, the testimony did not establish that the increase resulted from abuse of
usage by the police officers but rather that it was the result of Increasing
hospital end health costs that were occurring nationally, The testimony alsc
established that the City had continued the health insurance coverage at full
cost to the City for other City employees. There is thus ne sound or equitable
basis for failing to do so for the police officers.

Award

The City shall continue to pay the full cost of the health and hospitali-
zation program for active police officers and their dependents.

Miscellaneous Economic Issues

{a) Liability Indeminification

The Association proposed that the Agreement include a provision guaranteeing
every vargaining unit employee indemnification for 21l liability which might
arise against him during the good faith performance of his duties and for repre-
sentation by the City Attorney's office in any such proceeding. The City opposed
the provision on the ground that existing Wisconsin Statutes provide full
protection for liability and expenses arising out of good faith performance of
police duties, and that the Asgociation proposal raises scme guestion about
protection for malicious and willful acts, It also opposed the Association
proposal on the ground that it would reguire the City Attorney's office to
represent an officer in ceriain cases before the Board of Fire and Police
Commissioners which is represented by the City Attorney's office and thereby
create a conflict of interest condition.

The details of this proposal were not fully developed in the hearing. At
one point, the Association complained that reimbursements for legal counsel
engaged by a charged officer were not pald promptly and suggested that this was
a factor underlylng its request,

It is undisputed that police officers are currently indemnified for
liability and expenses incurred in defense of actions taken in the good faith
performance of police duties, It is a2lso undieputed that police officers who
are involved in proceedings before the Board of Fire and Police Commissioners
are reimbursed for counsel fees in such proceedings, The reason given for a
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change in these existing arrangemente is nnt persuasive and opens & new set of
issues that were not developed and that eculd become troublesome. Moreover,

it does not even assure correction of the alleged fault. Therefore, the
Association proposal for changes in the existing arrangements on this matter
will not be granted,

Award

The Association proposal for amended liability indemnification is denied,

() Injury Pay

b
The 1971-72 Agreement provided that a police officer who was temporarily,
totally or partially, dissbled would receive his full salary in the form of
injury pay, in lieu of workmen's compensation benefits, for a period up to one
year.

The Association proposed that the period for full payment of'?alary be
extended without limit except that the injury pasy would terminate when a dis-
ability pension was granted; that the injury pay be granted without medical
determination; that all medical expenses due to the injury be paid by the City;
and finelly, that unused sick leave should not be charged for a duty disability,

The City originally proposed that the 1971-72 injury pay provision be
deleted and that police officers injured on duty be granted whatever beneflts ,
t hey would be entitled to under the provisions of the workmen's compensatmon
laws, Iater, it apparently withdrew that proposal, and proposed that the
provisions in the 1971-72 Agreement be continued,

The Association did not present a detailed exposition of the reasons for
its proposals or examples of hardships or inequities that resulted’ from the
present quite favorable injury pay provisions. The City on the other hand
presented detailed testimony that persuasively demonstrated that a! determination
about whether a disebility is temporary or permanent can be and is always made
within a period of one year; that medical determinations about an 1n3ury is
necessary, and that the decision to use or not use sick leave is not mandatory
but is left to the employee's judgment. The evidence also disclosed that the
injury pay provisions in the 1971-72 Agreement ere more favorable for police
officers than for other City employees even though the injury rate:for some
other City departments is greater than it is for the police force.| On the
bagis of the testimony, the Arbitrator believes and finds that no persuasive
case was made for granting the Association request except with respect to the
request for the maintenance of an officer's sick leave if he returns to active
duty after an injury., However, since no change will be granted in the one-year
duration of injury pay, the sick leave question would only arise 1f an officer
returned to active duty after he had been placed on a disabillity pension at the
conclusion of the one-year injury pay period. That particular issue will be
considered in another section of the Opinion which will deal with disability
pension issues, Since the record is not clear as to the City's position about a
continuation of the 1971-72 injury pay provisions, the Arbitrator determines
that they should be continued.



Award

The injury pay provisions in the 1971-72 Agreement shall be continued.
The Association's request for amendments in these provisions is denied
except as its request with respect to sick leave is recognized in the
section of the Opinion dealing with Disability Pensions.

Retirement and Disability Benefits

Introduction

There are presently two systems under which currently active police
officers will receive retirement and disability benefits. One is The Policemen's
Annuity and Benefit Fund of Milwaukee, hereafter referred to as the PABF, and the
other is The Employees Retirement System of the City of Milwaukee, hereafter re-
ferred to as ERS, The PABF covers only police officers who were hired before
July 29, 1947 wnereas the ERS covers police personnel hired since July 29, 1947,
who are evaluated as a separate actuarial group and who have & separate benefit
schedule, but who receive their benefits through the system covering all City
employees,

All police personnel covered by the PABF may retire after 25 years of
service without regard to age under two benefit formulas, one for personnel
hired before May 17, 1945 and the other for personnel hired between May 17, 1945
and July 29, 1947. The former receive 2% of their highest annual salary at the
time of retirement for each year of the first 25 years of service and 2% of
the average of their three highest annual salaries for each year of service
beyond 25. The latter receive 2% of the average of their three highest annual
salaries for each yea of service,

Police personnel covered by the ERS may retire after 25 years of service
provided they have attained age 52, They receive 2.25% of the average of their
three highest annual salaries for each year of the first 25 years of service
and 2.4% of the average of the three highest annual salaries for each year
of service beyond 25. Police personnel covered under the ERS also have an
option of electing a 5% reduced pension benefit to provide 50% of that reduce
pension benefit for their surviving spouses for the remainder of their lives,

Since we have set out some of the basic differences between these retire-
ment plans, we should also note that the amounts prescribed for employee contri-
bution under these plans are different. Under the PABF, L4 7/8% of the employee's
salary is allocated to the PABF retirement fund as the employee contribution and
rone of that amount is now contributed by the employee. Under the ERS, 7% of
the employee's salary is allocated to the ERS fund as the employee contribution
of which 1% is now contributed directly out of the employee's salary.

~ The Assoclation made a series of proposals to amend both the retirement
and disability benefits that are available under the two plans, Since the duty
and ordinary disability benefits, which are separately funded under each of the

plens, are basically the same, we will consider them together in a later section
of the QOpinion..

17. Although the record is not clear on the point, this same provision
apparently does not prevail for personnel covered under the PABRF.
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Retirement Benefits

The Association made proposals for five major changes in retirement
benefits under both systems. However, since the PABF iz a cloSed‘system (at
the conclusion of the hearing there were only 133 active members of the Police
Department covered by it and a substantial proportion of these were not members
of the Association bargaining unit), the primary focus of these proposals was
on amendments in the ERS benefits but with an accompanying proposal that these
same changes be made, as appliceble, to the PABF system.

The Assceilstion proposed that

(1) There be no minimum age for retirement eligibility after 25 years of
service, This provision is presently applicable to the PABF plan but under
the ERS a minimum age of 52 is required.

(2) The service retirement allowance be increased to 2,5% of selary for each
year of service, in contrast to the different percentage allowances that
cuwrrently prevail under the two plans. h

(3) The salary to which the service allowance is to be applied be the
annualized, highest regular salary attained by an officer prior to his
retirement even if that salary were paid for only one payqperiod

(%) There be no reduction in the retiree's pension benefit for the election
of the spouse option,

{5) The health insurance program that is presently made available to active
employees and their dependents be extended to retirees with 25 years of
service and their dependents at full cost to the City.

The Association argued vigorously that its proposals are fully justified
by the special demands that police assignments meke on the officers. These
assignments, it contends, are as dangerous and physicelly demanding as military
assignments from which retirement after 25 years of service, without any age
limitation, is accepted, and for that same reason, similar eliglbility provisions
prevail in many other police departments in the United States. It argued further
that the requested service retirement allowance and the salary against which
it is computed are necessary to provide a retirement allowance of '60% - 70%,which
the pension experts who testified in this cese defined as desirablle, and they are
particularly necessary in & pericd when inflation is ercding the value of that
retirement allowance; that protection for the health care of the retiree and
his dependents, which are rapidly increasing in cost, are essential to provide
security for the retiree end his dependents and to protect the value of the
retirement allowance; and finally, since the overwhelming majority, of the police
officers are married and retire at an earlier age than other employees, that
it is essential that some protectlon bhe afforded their spouses without cutting
into the regular retirement allowance,

The City opposed these proposals because of the very heavy costs any or
all of these proposals will entail under any circumstances, but particularly
opposed them now when competing demands have a higher priority for the limited
resources the City has available. It also opposed them on the ground that they
are not compelling on their face. It argues that the testimony of' informed
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witnesses established that a police officer can still render several years of
effective service after age 52, the present minimum retirement age. To remove
that requirement would permit some police officers to retire at an even

earlier age and seek employment elsewhere, However, if that is done there is
no reason why the City should provide that officer with what would approximate
a postulated desirable retirement allowance while he is working elsewhere,
Similarly it argues that the present service retirement allowance, coupled
with the average of the three higle st salaries, produces an acceptable
retirement allowance in relation to the standard of living to which the officer
has become accustomed at the time of his retirement. It readily admitted that
health care costs were increasing but argued that the survey evidence indicated
Police Departments in the United States provided such protection primarily for
its active employees, that only a few police departments made comprehensive
health care insurance available to active employees and their families, as
Milwaukee did, and virtuslly none provided such coverage for retirees, Hence

a fulfillment of that proposal is completely out of line with prevailing
practice and bearable costs. Finally, the City argued that the present 5%
reduction in the retiree's pension benefit to provide a reduced pension for the
surviving spouse is already far more favorable than the actuarial reduction of
such pension benefit, which is between 15% and 20%, and therefore discriminates
sagainst unmarried retirees. The elimination of that already favorable benefit
would only megnify that discrimination.

(2) Discussion

It is clear to the Arbitrator that there were no issues in this hearing
to which the Association attached greater importance than it did to these
proposals for improvements in retirement benefits, The proposals were prepared
with care and in great detail., The Association Trustees in attendance at the
hearing observed the development of each aspect of these benefits with intense
interest. It called its owmn actuary, John G. Mclaughlin, to review and to cost
the particular benefits on the basis of the prevailing actuarial assumptions,
It developed evidence to try to demonstrate that police departments in some
other cities were contributing a substantially larger percentage of payroll
costs than Milwaukee is to provide police pensions, It also emphasized that
since Milwaukee police officers were not permitted to engage in outside employ-
ment, they were unable to earn sufficient Social Security credits to obtain the
Medicare benefits of that system and therefore had extrs burdens to bear to
provide health insurance in retirement, It produced testimony that some police
officers who were presently eligible for retirement, did not retire because they
were concerned about their ability to provide health care from the amount of
their retirement benefit., Before the hearing closed, it called a special meeting
of the Association membership, apparently to review some of the prospective
costs of the propcsals, and in an effort to obtain them offered, as a last step,
to absorb part of the costs of these benefits by agreeing to deduct up to Lif
from their salaries for thot purpose if the Arbitrator awarded the $1300 across-
t he-board salary increase which it requested. Finally, it argued that the
three actuaries, its own and the two called by the City, were in general agree-
ment that all of the benefits which it proposed, except for the health insurance
coverage, could be financed by an increase of between 5% and 6% of payrcll costs
under the actuarial assumptions which were currently being used by the ERS
Amnuity and Pension Board and that its proposal of absorbing up to Wf of this
amount therefore made its proposals realistic and economically tolerable.
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In the succceding sectionzs of this report, the Arbitrator will set out the
different estimated costs o. each of ihe specific Association proposals. However,
pefore we turn to them, tne Artitrator belizves he is obligated to make some
more general commeats about the retirement proposals, particularly because the
Association has so earnestly pursued them and apparently developed some high
expectaticns about results of those effortis.

The first reports from all the actuaries were disarming,since'they all
agreed that the improvements the Association sought could be financed by an
increase of 5% - 6% of payroll (a not insignificant amount in itself) on the
basis of the presently utilized actuarial assumptions. But rigorous examination
and questioning demonstrated that there was not just a difference but a gulf
between those estimated increases in cost and estimates that more adequately
reflected contemporanecus experience, The Association’s own actuary, John
McLaughlin, stated that although the present level of benefits were costed and
funded at about 18.2% of current payroll, he thought more realistic actuarial
assumptions would raise them td 34.5% of payroll. He indicated further that
even though the Association proposals could be financed on & 5% - '6% increase
in payroll, his own estimate on more realistic assumptions was a 9.7% increase
in payroll, which in turn would raise total payroll costs on the basis of his
realistic assumptions from 18.2% to 4L4.2%. One of the actuaries called by the
City, Robert Barnes, who is now serving as actuary for the Annuity and Pension
Board of the ERS, also testified that the Association proposals could be
financed for approximately 5% - 6% of payroll on the basis of the current
actuarial asswaptioas, but rcadily agreed that these costs would increase by
from 50% - 100% if more contemporaneous data were used on which to make the
actuarial assumptions, This estimate is not significantly different from the
estimate reached by Mclaughlin. The seccnd actuary called by the Clty, Charles
Moore, testified primarily about the costs that the Association proposals would
impose on the PABF Fund, His estimates also Indicated that the Agsociation
proposals would have heavy and long-standing cost implications for the small
number of active employzes still covered by the PABF Fund, and on 'questioning
by the Arbitrator, cautiously cbserved that the costs of the Association
proposals would be quite substantial, John Weltzel testified thap i1f the
proposed hezlth insurance coverage were made applicable to all who were currently
retired, whethor batween tiz ages cf 52 and 65, or 65 and over, or both, the
costs would be very heavy, nad even if the proposal was made applicable only
for new retirecs, the cost in the first year or two would not he great, but
would escalate significancly in a few years simply because the cost of such a
program was high and in a few years it would extend to a substantial number of
retirees,

In pursult of its goal, the Association again and again arguéd that it did
not make the actuariel &ssumptions upon which the retirement funding was based,
and that it was appropriate for the Association to advance its arguments, and for
the Arbitrator to accept them, on the basis of the given actuarial assumptions,
In its post-hearing brief, for example, i1t argued, "the present system would
not become unsound by virtue of giving the Association its pension demands”
(Association Brief, Vol. 2, page 36) and later "If they have not funded for
those benefits, then they are to be held responsible for their lack of action,
for their inefficiency, for their mistake or their negligence, The employee
cannot be held responsible.” (Association Brief, Vol., 2, page L&) The
Arbitrator admires the skill of this advocacy, but does not believe that it is
sufficiently persuasivs to relieve him of his obligation to make sensible
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judgments about important and costly matters. Pensions are in the forefront
of current concern in employer-employee relaticnships, The Congress is
rresently seriously scrutinizing them in the private sector; other bodies are
carefully evaluating retirement systems in the public sector. Exaggerated
poesitions are probably being taken in both, Suffice it to say, the Arbitrafor
believes that if changes in benefits are to be made, they must be directed at
solving general problems within managesble means, He hopes his conclusions on
the issues in controversy meet that test,

Before turning to the merits and costs of the proposed changes in benefits,
the Arbitrator believes some preliminary observations about the comparability
of the Milwaukee retirement plans to those that prevail in other cities is
appropriate. For this purpose we shall use the ERS plan which, in the Arbitra-
tor's opinion, is more favorable for retirees than the PABF plan, because it
defines the bensfits for the great majority of the police officers in the
bargaining unit, If all the survey data is used for pusposes of making a
comparison, numerous instances can be found in which retirement is possible at
an earlier age, or at a higher salary level, or under a more favorable service
benefit formula than that which prevails in Milwaukee; however, when these plans
are compared in their totality, the Milwaukee benefit plan, while not at the
top, is clearly among the better plans and well above the average,

In relation to this observation, the Arbitrator alsc believes it is
important to concentrate on the guaranteed level of benefits under a plen, which
will either be paid for currently or on a deferred basis, rather than the
estimated or current percent of payroll that is contributed by a city for
retirement payments at any one time., The latter figure may be an important
indicator of the level of benefits, but it may alsissimply indicate that
lesser contributions were made at an earlier time, Therefore the appropriate
comparison should be on the level of benefits that are provided, and by this
standard, &s we have noted, the Milwaukee plan is favorable,

It is against this bveckground that we must consider the merits and costs
of each of the proposed changes,

The Association requested the elimination of the minimum age requirement
(52) for eligibility to retire after 25 years of service., It premised its
argument for this propcsal cn the demands that police assignments make on
police officers, Howaver, in its demand for longevity pay it suggested that
experience on the job more than offset the potential decline in physical
capacity to respond to the demands of the tasks, Although thses positions are
not in direct conflict, since the Association proposed longevity payments for
years of service wz2ll short of 25, the thrust of the propesals do go in opposite
directions, But more important, Inspector Ziarnek persuasively testified that
under the Association's propeosal some officers would be eligible for retirement
as early as age 46 and his experience indicated that police officers could
effectively perform their tasks well into their middle 50's. It also seems
clear that officers who would retire in their late 40's would seek other
employment and draw on their retirement benefit at the same time. All of the

18, The data submitted about the Minnempolis planare illustrative--a high
current contribution is reguired because funding of the plan had heen neglected
in earlier periods.
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actuaries testified that this provision would increase the costs of the plan but
were not certain how much, bocause the cost increase would be a function of how
many would elect to retire at the earliest possible date, Barnes estimated
that the cost for this item would range between $190,000 and $212,000 per year
under the existing actuarial assumptions and would be higher if more realistic
assurptions were used. McLaughlin also agreed that the elimination of the
minimum age for retirement would increase costs, even though his major dis-
agreement about the retirement age assumptions was directed at the current
assumption about retirement age under the age 52 minimum. In connection with
this issue, the Arbitrator notes that the survey evidence 1ndicated that Detroit
has abandconed the no-minimum-age requirement for new police officers because of
its costs, and he takes Judicial notice of the movement in this dlrectlon in

the State of New York which is presently examining public employee pension plans
in great detail, On the basis of this evidence, the Arbitrator cannot find that
this particular issue presents a compelling demand to which clearly limited
resources should be directed.

The actual retirement benefit is a function of both the service retirement
allowance and the salary to which it is applied., The Associatlon seeks
amendments in both. All of the actuaries agree that these amendments would be
the most costly items. Barnes testified that adoption of the 2.5% per year
allowance would cost $431,000 per year under the existing actuarial assumptions
but thet this figure would be increased 50% - 100% if more realistic assumptions
were utilized, Moore testified that if this service allowance were used for
the PABF plan the cost for that small group alone would be $250,000 per year.
McLaughlin gave no detailed figures on this item but agreed it would raise
the annual costs substantially. All of the actuaries also agreed that the
adoption of the final selary figure as the base against which to apply the
service allowance would raise the costs of the plan but the extent would depend
upon the movement of the salary schedule over a period of time., Barnes stated
that if the current actuarially adopted salary schedule were used the cost of
this proposal would be approximately $111,000 per year; however, he noted that
if the average salary adjustments for the past three years were used as the
projected salary lncrease schedule over time, the cost of this item alone would
be $783,000 per year. McLaughlin gave no precise figure for this item alone but
he indicated that he believed the current actuarial assumption about the slope
of the salary schedule was low and therefore the real cost would be higher than
the actusrially assumed cost, Moore stated that the cost for the PABF group
would be approximately $70,000 per year if a 5% salary increase were adopted as
the average for that Fund and would be $120,000 per year if the last three.year
average of 8% would be adopted,

The evidence on both these points demonstrates quite conclusively that the
adoption of the Association proposals would be costly and very substantially
higher than the costs projected on the current actuarial assumptions. We shall
return to one of these points later in the Opinion.

Barnes testified that the removal of the 5% reducticn in the retiree's
benefit in order to grant the 50% spouse benefit woldld cost $365 000 per year
under the present actuariel assumptions. McLaughlin likewise agreed that the
elimination would be costly, but did not give any cost estimate on that item
alone. Barnes and Moore both testified that the existing formula was already
very favorable to the rctiree because the actuarial reduction of a retiree's
pension benefit to provide a benefit to the surviving spouse would fall between
15% and 20% depending upon the ages of the spouses, Both also indicated they
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felt the elimination was discriminatcry against unmarried officers and felt that
no scund case could be made for adopting it. The Arbitrator believes and finds
that no persuasive case was made to warrant directing resourcesg into this area,
particulariy in the light of the evldence sbout the favorableness of the existing
provision.

We turn next to the request for health insurance for the retirees and their
dependents at full cost to the City. The evidence established that the City is
presently making the existing plan available to any retired police officers
between the ages of 52 and 65 and is currently subsidizing that plan by paylng
a portion of the employee and dependents' costs for those who elect to come under
the plan, The estimated cost of that subsidy in 1973 is approximately $80,000.
The City also makes available a conversion policy after age 65 for retirees and
their dependents at the retiree's cost, Thus the City has given some recog~
nition to what is clearly a problem for retirees,

The evidence indicated that the extension of the existing health insurance
at full City cost to retirees between the ages of 52 and 65 would cost approxi-
mately $294,C00 per year and if the City were to extend the existing policy to
all retirees and their dependents over 65 years of age excluding those who are
eligible for Medicare, the cost would be $400,000 for 1973. If the existing
health insurance plan would be extended only to new retirees, the annual cost in
the first year would be $29,500 but in 5 years the cost would be $214,000 and in
10 years, $662,000, The evidence is thus quite clear that the cost implications
of the extension of the health insurance program are substantial, However, the
evidence alsc indicated that how such a plan might be integrated or coordinated
with Medicare for those who were eligible for Medicare coverage, and how it
might be coordinated with coverage by another employer if the retiree accepted
other employment after retiring from the police force, or how and to what degree
some protection wculd be afforded if the retiree's spouse had coverage as a
result of employment, were not systematically examined or costed, In addition,
the survey data conclusively established that very few cities provide health
insurance coverage for retirees and their dependents; in fact, very few provide
coverage except on some limited and participating basis for the retirees alone,

There is thus substantial evidence to demonstrate that the proposal to
extend the health insurance program to retirees is costly and not commonly done
in other police systems, Moreover, the evidence indicates that no detailed
analysis about the administration of such a program has been undertaken, Under
these circumstances the Arbitrator cannct find that the Association proposal
that the City provide full health insurance coverage for retirees and their
dependents is warranted at this time,

Throughout the extended hearings on these proposals, two facts became clear
to the Arbitrator. The first is the Association's concern about the erosion of
the retirement ailowance of the retirees because of the continuing inflation in
our economy. The second, which is related to the first, is the cost of health
care which retirees must bear in this period of inflation and the resulitant
dilution of the retirement allowance for other living costs incurred by the
retirees., The Associetion demands for improvement in the formulas that establish
the allowance and for the health insurance reflect this concern. The Arbitrator
believes these problems need to be attacked in detailed and systematic form but
under conditions in which some relief for the current pressures is provided. He
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therefore determines that the Association and the City should establish a Pension
Study Committee made up of four members, two to be appointed by each party, who
will request the ERS Annuity and Pension Board to ask its actuaries to prepare
and deliver to it not later than July 1, 1974 a detailed Study and Report,

under & number of varying assumptions, of the cost and feasibility of

(1) providing an adjustment over time in the pension allowance to reflect, in
whole or in part, the erosion of that allowance as a result of the continuing
inflation, and (2) providing in whole or in part scme health insurance for
retirees slone or retirees and their dependents under conditions which would

coordinate or i.tegrate such insurance program with existing alternative
insurance coverage,

The Arbitrator is awere that the Annuity and Pension Board is an independent
body that is not subject to direction by either the City, the Association, or
both. Therefore, if that Board declines to respond to the petitlon of the
Pension Study Committee, the Committee should engage tie same actuaries, if
possible, or other equally competent actuaries if the first actuaries are unable
to serve, to prepare the Study and Report. The cost of the Study and Report
shall be borne by the City.

The purpose of the Study and Report is to provide the interested parties
with relevant data about existing concerns, Although it will be availeble in
time for use in negoctiations for a labor agreement to follow the 1973-T4
Agreement, no implications about the acceptance or rejection by either party of

eny findings or ‘conclusions in the study and Report are to be drawn by the
clrcumstances of 1ts preparation, )

In order to deal with some of the current pressures that have been alluded
to, the Arbitrator belleves the salary base against which the service retirement
allowance is applied should be changed from the average of the three highest
salaries to the highest annusl regular salary atteained by an officer prior to
retirement, Such & provision will elliminate inequities that now exist between
the two different groups of employees covered by the PABF and will alsc provide
some immediate protection against erosion of the retiree's standard of living,
that is based on his salary in the year of and in the immediate years before
his retirement. This factor might well be teken into account by those who
prepare the Report for the Penslon Study Committee,

Award

The Association proposals to eliminate the minimum age requirement for eligi-
bility to retire after 25 years of service, to increase the service retire-
rent allowance, to eliminate the 5% reduction in the retirement sllowance

for the election of the spouse option and to provide health insurance for
retirees and thelr dependents are denied, '
J

The Asscciation proposal that the annualized highest regulaf salary of a
police officer be used to compute the retirement allowance is modified to
provide that effective upon the execution of the labor agreement for
1973-74, the highest regular annusl salary shall be used to compute &
retiree's retirement allowance,

As soon es practical after the execution of the labor agreement for 1973-Tk,
a Pension Study Committee consisting of four members, two to be appointed by
the City and two to be appointed by the Association, shall initiate action
to have a Study and Report prepared in accordance with the Opinion.
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Dutv Disabllity Benefits

The Associntion made several proposals for amendments in the duty disability
benefit provisions that were in effect under the 1571-T2 Agreement.

(a) Seniority and Sick Leave

The Associrtion proposed that police officers who return to active duty after
having been on duty disebility pensions should be given seniority credit for
service and pension entitlements for the period they were on disability pension
and also should have all sick leave they used up before going on disability
rension restored to them upon their return to active duty, In support of its
proposal., the Association noted that during 1972 six members were called back to
duty from disability status, Some of these six had been in disability status
for as long as seven years. None of those who returned received any service
credit for vacations or for retirement for the time they were in disability
status and all returned without any sick leave because they had used it before
applying for disability. As a result they were subject to payless days for time
lost because of illness after they returned to work and before they had again
accumulated sick leave on which to draw,.

The City opposed the restoration of sick leave on the ground that the use
of sick leave before applying for a disability pension was left to the
discretion of the disabled employee and he should be obliged to abide by the
decision he made, It developed no detalled response to the senlority proposal
during the hearing, but in its post~hearing brief urged the Arbitrator that if
he were disposed to grant length of service (seniority) credit to police officers
for the period during which they were receiving disability pensions, he should
also require that at thelr normel retirement date the disability pension should
be discontinued and the regular pension benefit should then be paid to them,

The issue which the City raised was not discussed during the hearing and
consequently the Association did not have the opportunity to present any evidence
or argument agailnst that proposal. Although the practical effect of the Associ-
ation's proposal would be to grant seniority credit for officers on disasbility
pension, it would be operative only if they returned to work, However, the
City's suggested arrangement would be operative for sll officers who were
disabled whether they returned to work or not and would, in effect, reduce the
benefits of the disabled officers at thelr normal retirement date, There may
be some merit to such a proposal, particularly if 1t were to be effective at the
mandatory retirement date, but 1t was not argued in the hearing and therefore
goes beyond the bounds of the issue that one or the other party raised bvefore
the Arbitrator.

On the basis of the evidence developed, it seems only fair to grant an
officer who returns to active duty after a duty disability service credit for
the time he was on disability for vacation and related benefits and for service
credit for retirement. Therefore, the Arbitrator believes end finds that
seniority credit shall be granted to police officers who return to active duty
from duty disabllity for the perlod of their disability.

The sick leave issue is more difficult., The evidence indicates quite
clearly that even though police officers asre not required to use up sick leave
before applying for a duty disability pension, all of them so situated do so
because, at that time, the return to active duty does not seem likely and the
duty disability pension benefit will be less than the sick leave payment. There-
fore sick leave 18 used up before the disability pension is put into effect.
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However, 88 a result of this action, in the few cases in which the disabled
officer is able to return to active duty, he has no sick leave to draw upon under
circumstances in which he may be particularly vulnerable to sickness. Although
it probably would be possible to compute the value of the number of days of

sick leave used as well as the value of the disability pension forlthat same
pericd, for each officer who is placed on disability pension and later returns
to active duty, and to then adjust the sick leave account and charge the duty
disability account for those values, the Arbitrator believes & practical,
minimum solution to this problem is called for. Therefore he finds that in

the case of an officer who has used up his sick leave before applxing for =

duty disability pension and who later returns to active duty, the amount of sick
leave to which he is entitled for one year of service shall be credited to his
account, If it is possible to determine the cost of this allocation, and if it
is otherwise possible, the cost should be charged to the duty dls&bility pension

acceount.
Avard
Effective upon the signing of the labor Agreement

(1) A police officer who is placed on a duty disability pension and later
returns to active duty shall receive service credit for' the periocd in
which he was on duty disability;

(2) A police officer who used up his accumulated sick leavepbefore being
placed on a duty disability pension, shall have sick legve equal in
amount to that granted for one full year of service, credited to his
account if he returns to active duty, If it is administratively
feasible to do so, the duty disability account shall be charged with
the value of the reinstated sick leave,

The City's proposal for amendment in the formula for the payment of duty
disability pensions is denied.

(b) Duty Disability Pension Benefits--Outside Earnings i

Under the provisions of the 1971-72 Agreement, police officérs who are
disabled while on duty receive duty disability pension benefits, 'depending on
the severity of the disabilily, equal to 75% - 90%, of the regular salary of the
classification in which they were at the time of their dlS&blllty. However,
there is s provision in the disability benefit program that if they have outside
earnings while they are disabled and these earnings together with their pension
bernefits exceed the salary of their police officer classification, the disability
pension benefits shall be reduced so that the combined earnings and pension
benefits will not exceed the salary of their classification.

The Associatlon proposed that this duty disubility pension beneflt provision
be amended to prohibit any deduction of outside earnings from the duty disability
pension benefit. The City opposed the proposal on the ground that the removal
of outside earnings was in conflict with the concept of providing income main-
tenance for those vho are disabled and that it would remove any incentive for
disabled officers to return to active police service,
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The testimony at the hearing noticeably demonstrated that this issue is
emotionally charged, particularly in regard to those officers who are most
severely disabled. The Associaticn successfully sponsored a bill in the Wis-
consin Legislature which eliminated any deductions in disability pensions because
of outside earnings. The Common Council, under "home rule authority," refused
to accept the application of that legislation and thereby made it inoperative in
Milwaukee, The Assoclation alsc argued that disabled officers do not receive
the allowances of their fellow officers and are also, in effect, denied any
fruits of possible promotion. The City countered by noting that these officers
had no need for outlays for the items for which the allowances are granted and
that they also receive certain tax advantages that their fellow officers would
not receive,

Conceptually, the City is correct., The disability benefit provisicn is
designed to maintain the disabled officer’'s income and not to enrich him or
provide an incentive not to try %o return to duty. However, whatever merit
there may be to the latter argument, it is clearly not applicable to those
officers who are so severely disabled that they could not return to duty under
any circumstances,

The Arbitrator believes that, at least in the case of the most severely
disatled police officers, their disability pension benefits should not be
reduced because of outside earnings,

Award

Effective upon the signing of the labor Agreement, there shall be no
deductions from the duty disability pension benefits of those officers found
to be eligible for 90% disability benefits because of outside earnings.

(c¢) Duty Death Benefits

The Association proposed that the Duty Death Benefits now being paid and
those that will be paid hereafter shall be increased, on an annual basis, to
reflect changes in the cost-of-living as measured by changes in the Bureau of
Labor Statistics Consumer Price Index for Milwaukee between the date of the first
awvard of a duty death benefit and the date of the annual payment of the benefit,

This proposal is desiguned to overcome the erosion of the duty death benefit
over time becsuse of inflation, The Arbitrator has already commented on this
problem in relation to &ll pension benefits. He can find no overriding reason
to select this payment as against all other pension benefits for particular
treatment. This problem, like its related ones, will be subject to examination
by the Pension Study Committee,

Award

The Association proposal to amend the duty death benefit by providing
cost~of-living adjustments in the benefits on an annual basis is denied.
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Ordinary Disability Benefits

In its original demands, the Association proposed that ordinary dissbility
benefits be adjusted over time to reflect changes in the cost-of-lliving between
the date of the award of a disability pension and the annual payment of the
benefit,

The record iandicated that the Assoclation withdrew that proposal; however,
the City referred to it in its post-hearing brief as being a continuing issue.
To make certain that the issue is resolved, the Arbitrator will find that a
cost-of-living provision shall not be included in ordinary disabllity benefits.
He also finds that effective upon the execution of the 1973-Th Agreement, the
final salary on which the ordinary disability benefit 1s based shall be the
highest annual salary of the disabled officer at the time of his disability.

Award '

Effective with the signing of the Agreement, there shall be no cost-of-
living adjustment in ordinery disability pension benefits, The final
salary for purposes of computing ordinary disability pension benefits
shall be the highest annual salary earned by the disabled officer at the
time of his disability.

Survivership Benefits ﬂ

In addition to the provisions for benefits under the ERS system, there
is an additional program for survivorship benefits for the spouseSwand children
of deceased police officers. That program is financed by equal contributions
by the City and the police officers and is administered, as a separate fund,
by the Annuity and Pension Board of the ERS. The present benefltshunder this
program are $115 per month for a surviving widow without children under age 18
and $230 per month for a surviving widow with one or more children under age 18,
and similar benefits for other dependents,

The actuary's report about the survivorship benefit fund indicates there
is a surplus or reserve in the survivorship account., Therefore, the Association
proposed that the benefits be increased from $115 and $230 to $140 and $280. The
City opposed this edjustment in the benefits on the ground that the reserve or
surplus wes necessary to cover sewre fluctuations in mortality rapes.

The actuary for the ERS Fund, Robert L. Barnes, testified that the benefits
could be increased in the amounts requested by the Association vut' such action
would eliminate the reserve or surplus. However, he indicated that if the
mortality rate continued as it had in the past, the current contributions would
be adequate to fund the increased benefits.,

The Arbitrator takes special note that the Charter Qrdinance dealing with
this benefit makes special provision thet in the event the increases in benefit
that previously were granted necessiteted additional contributions to cover the
increased benefits, the employees and the City would make them. The testimony
in the present case indicates that the additional benefits could be granted with-
out increased cost and the Arbitrator determines thaet they should be granted;
however, to provide protection against unfavoreble mortelity experience, he will
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provide that the existing Charter Ordinance safeguards to cover possible increaseél
contributions shall be continued,

Award
The benefits in the survivorship plan shall be increased from $115 and $230
to $140 and $280, but with the maintenance of the Charter Ordinance safe-

buards to enver possible increased contributions.

General Contract Issues

(a) Duration of Agreement

Originally the Association proposed & one-year agreement to run from
November 4, 1972; however, at the hearing it indicated a willingness to accept
a two-year agreement if an appropriate adjustment in salaries was included for
the second year. The City proposed & three-year agreement on the ground that
some stability in the relationship wes necessary.

It is clear that a one-year agreement would provide no stsbility in this
relationship. In fact, negotiations for another agreement would have to get
underway as soon as the Opinion and Awards in this case are received, On the
other hand, the great economic uncertaintiesg that prevail make a three-year
agreement undesirable, The Arbitrator believes and finds that a two-year
agreement will best meet the needs of the parties for stebility and still
afford them the opportunity to adjust to changing economic conditions with some
degree of promptness. He therefore will award a two-year agreement., However,
the Arbitrator urges the parties to consider seriously making & three-year
agreement with a reopening at the end of the second year for a consideration of
wages snd pensions in the third year. The Arbitrator alsc cbserves that in the
past, agreements ran for calendar years., Apparently because of Pay Board
problems, & departure arose during 1972. If the parties belisve that it wowld
be useful to have the agreements coincide with the City's fiscal years and
budget-making procedures, the Arbitrator would willingly amend this Award to
extend the agreement to January 1, 1975.

Award

The Agreement ghall run from November 4, 1972 through November 2, 197k,

(b} Retroactivity

The Association origlnally proposed that all awards in this proceeding be
uade retroactive to November 4, 1972; however, it later amended this proposal
to provide that any general salary adjustment should be made retroactive to
November L, 1972 but that the effective date of other adjustments should be
determined by the Arbitrator. The City opposed retroactivity in any form and
urged that the effective date of all items be no earlier than the date of the
execution of the Agreement,

The Arbitrator bhelieves and finds that the effective date of the various
Awards should be made on an item-by-item basis and will so award.

Award

The effective date of each Award will be specified in the Award.
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{¢) Dues Check-Off

The 1971-72 Agreemcnt contained a section providing for & dues check-off,
Thet section elso provided that an employee who wished to withdraw from the check-
off arrangement had to pay a fee of $2.00 to the City Treasurer to obtain a card
to withdraw the check-off arrangement and that the withdrawal would become
effective four pay periods after it was filed,

The Associatlcon proposed that this arrangemehtﬁﬁe'continued but that its
application be extended to any member of the Association whether or not the
member was in the bargaining unit. The City proposed that the arrangement be
withdrawn in its entirety because the "fair share" section of the Agreement
provided adequate security for the Association., The City also argued that the
extension of coverage beyond the bargaining unit might be a prohibited practice,

A check-off provision is more than an Association security arrangement; it
is also an administrative mechanism whereby the contractual Assocation-security
requirement is effected as a matter of convenience for the employees as well
as for the Association., No persuasive case was mede by either the|Association or
the City to change an arrangement that existed not only in the 1971-72 Agreement
but in the 1969-70 Agreement as well, Therefore the Arbitrator determines that
the clause shall not be omitted or changed.

Award

The Dues Check-off clause shall be continued in the form in Wthh it
appeasred in the 1971l-T72 Agreement.

(d) Sub~Contracting

The Association proposed that the following provision be included in the
agreement: "The City shall not contract with any private or public agency to
provide any police or security protection." The City oppesed the provision on
the ground that it would represent a dilution of the authority to sub-contract
which it has reserved to itself under the Management Rights Clause in the
1971-72 Agreemcnt, btut more particularly because the Association advanced no
good reasons to justify the provision,

In support of its position the Association introduced evidence and
developed testimony about plans for fencing in an area in the Milwaukee Harbor
region and for providing guard protection for that fenced-in area, Inspector
Ziarnek testified that the plamned harbor security project would not in any way
reduce the regular police protection and patrolling in the area, and that any
guards who were hired to protect the facilitles in the fenced-in area would not
have police powers and would not take over any functions now being performed by
Police Department personnel. In its direct presentation the Association
acknowledged this to be the case, Inspector Ziarnek testified further that the
Department doeg not contemplate sub-contracting police-power ectivities and
would oppose such action. Finally, he noted that during his 23-year tenure
there had never been a lay-off in the Department.

The Arbitrator finds that the evidence gbout the condition which gave rise
to the Association's concern as well as the general conditions about the job
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security of the Pellue persornal does not support the Association's demand and
therefore does not warrant a charge in the sub-contracting section of the
Management Rights clause.

Award

The demand for & contractual provision limiting sub-contracting is denied.

(e) Savings Clause

Both the 1969-70 and the 1971-72 Agreements contained Savings Clauses. The
clause in the 1969-70 Agreement provided for negotiations if any section of
the Agreement should be held to be invalid; the clause in the 1971-72 Agreement
limited that provision to matters under the control of the Common Council. Turing
1972 the Pay Board disallowed .7% of the salary increase negotiated for 1972.
The Association thereupon asked for negotiations pursuwant to the Savings clause,
Substantial differences developed between the parties gbout what the clause
entailed and some litigation followed., Apparently this controversy has influ-
enced the positions the parties have taken on thils lssue,

In the present negetiations the Associatlon asked that the clause which
appeared in the 1969-70 Agreement and which would be operative if any provision
of the Agreement were held to be invalid, be included; the City disagreed and
proposed s provision that is different from both the previous provisicns. In
particular it wished to continue to limit the clause to matters under the
exclusive control of the Common Council, to remove the requirement to negotiate
about the article or provision held to be illegal and to add the following
sentence: "Any decision of a court, board, or judiecial or quasi-judicial
tribunal or legislative enactment of a State or Federal body which enlarges the
rights of the Association or its members or increases the City's costs, shall
entitle the City to make, after advising the Association, appropriate offsets in
other cost items."

In several earlier sections of this Opinion, the Arbitrator has expressed
his views about the undesirability of fragmenting the administration of the
Agreenent vetween tne different municipal entities that have statutorily-defined
respensibility for certain functions, He repeats here what he has observed
before~~the responsibllities cannot and should not be abandoned by the
respective entities; instead their coordination should be encouraged for the
purpose of effective bargaining about them. The collective bargaining agreement
should reflect the total agreement between the Association and the various City
entities and should also provide a coordinated guide for its administration,

In any event, if this end cannot be achieved in one negotiation, steps in that
direction should be encouraged. If this objective is appropriate, and the
Arbitrator obviocusly believes that it is, the Savings (lause proposed by the
Association, which would pertain to any provision of the Agreement without
regard to the municipal entity that had primary responsibility for it, is more
in keeping with the end sought than the City’s proposal for limiting it to
metters for which the Common Council has clear vesponsibhility,

The second area of difference involves the matter of negotiation about the
clause or provision found to be invelid, The Association seeks & provision that
would require negotiation for a replacement; the City desires a provision that
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would eimply hold the remaincer of the Agreement intact., The difficulties that
aroce under the 1972 Agreeront ched some light on the positions of the parties
on this issue. After the Pay Board denied .7% of the negotiated pay increase,
the Association sought to negotiate a non-economic item to replace the denied
portion of the salary item. The Arbitrator believes that such a request went
beyond the meening and spirit of the Savings Clause, Although that'specific
igsue is not before us in this proceeding, the concept is, The Arbitrator
believes that the idea of a Savings Clause is to maintain the Agreement and, if
& provision is found to be invalid, that a good faith effort be made to deal
with the issue or problem covered by the invalid provision instead of opening

t he whole Agreement for renegotiation, The Arbitrator also believes that if 8
provision of the Agreement is found to be invalid, it may not be sufficient to
achieve the ends of the Agreement by simply maintaining that which Iremains,

The matter covered by the invalid issue may have to be dealt with.h Therefore
the Arbitrator finds that the Associatlon proposal providing for negotlatlon
about the invalid provision is meritorious and should be granted with the clear
recognition that the negotiation should be confined to the problem 'with which
the invalld provision was concerned.

The City Aid not develop the details of its proposed additional sentence
to the Savings Clause, explain its reasons for seeking its 1nclus;on, or
indicate how the proposed ends of that provision would be attained. On its
face, it bristles with potential conflict because of its uncertainty. The
Arbitrator believes it is potentislly an invitation for friction and therefore
should be deniled.

Award

Effective with the signing of the Agreement, the Savings Clause proposed
by the Asscociation shall be included in the Agreement.

(£) Miscellaneous Contract Matters

There are a number of miscellaneous contract matters that require either
clarification or determination. Because they have been so classified is not
meant to suggest they are not important., However, in e proceeding of this
magnitude, categorizing issues is & useful device to make certain that all
issues presented in the proceeding have been dealt with, We turn now to some
of these remaining contractual matters, ‘

(1) No Greater or Lesser Benefit |

The Association proposed the inclusion in the Agreement of a clause which
would provide

"In no event shall the City or amy of its employees agrée with &
member of the bargaining unlt that such member shall receive any greater
or lesser benefits contrary or inconsistent with the terms of any agreement
between the City and the Association, except as otherwise provided for in
this agreement,"

In support of its proposel, the Association asserted that it believed such
a provision would make the Agreement whole and would prevent private negoti-
ations between the Department and some of the employees, It presented no
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detailed evidence to suppert 1lts assertion that there had heen any private
negotiations nor any systemotic argument to demonstrate that such a provision
provided a protection or guarantee that was not available to it under the
grievance procedure or the Wisconsin Statutes., Moreover, the proposed language,
and particularly the last phrase, is ambiguous, in the Arditrator’s judgment,
and therefore a potential source of confliet, Consequently, the clause serves
no constructive purpose and therefore it will not be granted,

Award
The Association's proposal is not granted,

(2) Rights Under Section 1}1,70

The Association proposed that a clause be included in the Agreement to
provide that "All righis guaranteed pursuant to Section 111.70 of the Wisconsin
Statutes are hereby acknowledged by the City and its agents and are guaranteed
to the Professionel Policeman's Protective Association.”

The Association asserted that such a provision was in essence a counter-
provision to the City's Management Rights clause, and that it was necessary
contractually to assure the employees the rights avallable %o them under the
Wisconsin Statutes. The City cpposed the inclusion of the provision on the
ground that it was redundant and that 1t might be construed to grant the Associ-
ation the right to negotiate sbout any bargainable matter that had not been fixed
in the collective bargaining agreement.

The Association described no specific problems that had arisen in the
relationship to which this specific proposal was directed nor any detailed
argument in support of its demand. In its post-hearing brief it stated "We
want everyone to know that we have our rights under Sectiocn 111,70 and the way
to do that is by the printed word." (Association Brief, vol. III, p. 36)

The Arbltrator believes that Section 111.70 defines and guarantees the
rights the Assoclation is claiming. It also provides the administrative and
legal machinery for their rrelization. The Arbitrator agrees that "“the printed
word" assures those rights, bat he is persuaded that "the printed word” of the
statute is the real guarantee for tnen and that it must also be the ultimate
source for rescluticn ovar dilferences about their meaning. In view of this
conclusion, and particularly in the absance of a sharply defined provlem
which gave rises to the demand, the Arbitrator finds no persuasive grounds
for awarding the clzuase proposed by the Association.

Award

Tne Association's proposal is not granted,

(3) Naintenance of Present Benefits

In its post-hearing brief the City asserted that the Association made a
formal demand thet a clause "to the effect that the Asscciation shall retain
all benefits presently in existence"” be included in the Agreement,

The Arbitrator has revicwzd the original Association proposals and care-
fully reviewed Association Exhibit 34, which constituted the Associstion demands
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at the beginning of the presentation of evidence on the lssues 1n dispute, and
has not been able to identify such an Association proposel, During the presen-
tation of its case a City witness testified that he understocod such & past
practice clause had been advanced (Tr. 3333) and that the City opposed such

a clause, At that time the Association did not state no such propesal had been
advanced; however, in its post-hearing brief the Asscciation made nB reference
to such a proposal and consequently advanced no argument with respect to it.
Whatever the fact may be about whether a formal proposal on the issue had

been advanced or whether some passing reference was made to such a proposal, a
review of the record demonstrates that no detailed proposal or systematic
development of reasons in support of such a proposal were made. In view of
this fact and because of his general awareness that maintenance of 'standards
clauses can be and have been the source of difficulty in contract administration,
the Arbitrator would not award such a proposal without persuasive evidence that
it constituted an appropriate’ solution to & demonstrated problem,

Awsrd |

If the Association, in direct or indirect fashion, presented a proposal to
include a mainterance of standards or past practice clause in'the
Agreement, the prropcesal is not granted,

(4) No Change in Work Content of Classification

I

In its post-hearing brief. (page 45), the City asserts that the Association
made a formal proposal which would prohibit the Department from changing the
work content of the positions of any members of the bargaining unit, and expressed
vigorous disapproval of such a proposal,

The Arbitrator has reviewed the record on this question and notes that a
demand of this kind was included in Association Exhibit 3 but during the
course of a very brief statement about the issue by Mr. Kliesmet (Tr. 137), the
Association indicated its proposal in this regard would be clarified in the
course of the development of other demands. Later, when Association Exhibit 3A,
an up-dated list of its demands, was introduced, the specific prcposal about
change in the work content of a classification was omitted. However, some
testimony on this general. topic was developed in conjunction with the exposition
of the Association's position about creating new jobs, new classifications anmd
changed classifications which have been discussed in some detaill gbove, On the
basis of this review, the Arbitrator concludes that the issue that was of concern
to the Association was consicered and disposed of in the Arbitrator's deter-
mination of the issue desling with No New Positions and CIassificatiJns and No
Reclassification of Positions., If any aspect of this proposal has not been
covered under the identified heading, no detailed evidence to deal with it
beyond that considered under that heading has been advanced and therefore it
will not be granted.

Award

The basic issue in this proposal was covered in the determination made on
the issue of No New Positions and Classifications and No Reclassification
of Positions. Any aespect of the proposal not disposed of under that issue
is not granted. !
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{5) Contract Language vs. Clty Ordinance

There is a provision in the 1971-72 Agreement under the heading of Ordinance
and Resolution References that coordinates the Agreement and ordinances and
resolutions which relate to wages, hours, snd conditions of employment, That
same provision of the Agreement provided, "In the event of any conflict in
language hetween the summerization and the ordinances or resolutions themselves,
the specific language of the ordinances and resolutions shall control."”

The Association proposed that the clause determining which instrument
should prevall in the event of a conflict should be changed to provide that
“"the contract shall control." The City proposed that the language of the
1971-72 Agreement be maintained,

In support of its proposal the Asscciation argued that it had no responsi-
bility for drafting ordinances or resolutions and therefore it could not fully
protect the Agreement which it negotiasted if differences over the agreed-upon
provisions would be tested against the ordinance or resolution dealing with
the difference rather than the Agreement. Therefore it proposed that the
Agreement should be controlling, The City countered by stating that as a matter
of policy, the Agreement was never formally signed until the ordinances had
been drafted, submitted to hearings, and approved, and therefore the Association
had ample opportunity to make certain that the Agreement and the ordinances
and resclutions were identical,

The Arbitrator has not been persuaded that this specific issue is cne of
great magnitude in the light of the procedures that are followed in preparing
both instruments. However, he believes that to declare one or the other
primary, invites a second dispute in the event a difference arises, He therefore
concludes that the clause should be omitted in its entirety. He has been
influenced in coming to this determination by the fact that the omissicn of
the clause will not in any way change the appropriate frame of reference for
resolving differences and that no reference is made to the primacy of either
instrument in the Agreement between the City and Council 48, AFMCS,

Avard

The sentence that appeared in the article entitled Ordinance and Resolution
References in the 1971-72 Agreement dealing with the question of whether
the Agreement or the Charter ghall prevaill shall he omitted from the
article in the 1973-7h Azreement,

Management Rights

The 1971-72 Agreement contained a number of integrated clauses defining
and specifying certain management rights that were reserved to the City so
that the different municipal entities could direct the personnel and carry out
programs necessary for the performance of the statutory duties entrusted to
them, The City and the Association were unable to asgree on the language of
the Management Rights section of the Agreement because of their disagreement
over some of the substantive isasues in this controversy that in effect would
require some amendments in those defined rights. The City feels strongly that
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the Management Rights provisions should be retained; the Asscociation deoes not
oppose a Management Rights provision as such as long as the specific rights
and benefits it bargained for and attains in this proceeding are not diluted or
negated by such provisions,

The Arbitrator believes that the Management Rights provisions‘in the 1971-T72
Agreement should be retained except as the Awards in this proceeding require
amendment in those provisions to meke the langusge of the Management Rights
provision consistent with those Awards,

Award

The Management Rights provision of the 1971-72 Agreement shall be continued
except as the Awards on certain issues in this proceeding require amendmen®
in those provisions so that the language conforms with other icontractual
languege that implements those Awards.

Subordination to the Charter

Ald to the Construction of the Agreement (

The 1971-72 Agreement contained provisions under these two headlngs. The
parties were unable to agree on language about these provisions, at least in
part, because of their differences over certain specific negotiable issues which
were related to these provisions, The Arbitrator has made Awerds on those
“Issues, He believes the language of the provisions under these headings can be
and should be amended as necessary to reflect his Awards on the relevant issues,

Award

The language of the provisions dealing with Subordination to the Charter and
Aid to the Construction of the Agreement shall be retained but shall be
modified to reflect the Awards mede on the issues that are relevant to

these provisions.

Stipulated Language and lLanguage to Cover the
Disputed Issues /

During the course of the hearing the parties stipulated to language on
variocus sectiocns of the Agreement and to some sections of the Agreement dealing
with the disputed issues. These stipulations are set out in City Exhibit 1 (a).
This stipulated language will be adopted and mede a part of this Opinion and
Award, .

The Arbitrator is hopeful that his Awards, and the Opinion set out in
conjunction with them, are sufficiently clear that the parties will be able to

19, At one point early in the negotiations the Association made & proposal that
disputes over Management Rights should he subject to the grievance procedure and
final and dinding arbitration., The City made reference to this proposal in

its post-hearing brief. However, the record disclosed that the proposal was
withdrawn before the formal hearings in this proceeding got under way. Therefore,
no determination will be made on that issue.
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dreft appropriate language to put the Awards into contract form. However, as
e precautionary measure. the Arbitrator will retain jurisdiction of this contro-

versy so that he may, if necessary, express his comments on language difficulties
if they should arise,

August 15, 1973
Champaign, Illinois



The following addendum has been prepared for inclusion with the Opinion on
the issue that appears on page 24 of the Opinion,

Book of Rules Addendum

Even though the Arbitrator has denied the Association's proposal that the
Department’s Book of Rules and Regulations be separated so that those rules which
"affect wages, hours and conditions of employment" could be identified for
purposes of collective bargeining, he is compelled to observe that another
problem related to negotiations over those Depariment rules remains undefined,
and he believes he must comment about it here, 4

In addition to the proposal for the separation of the rules, the Association
advanced & number of proposals for specific changes in rules, which in its
judgment even without the separation, affected working conditions.' The City
advanced a general objection to any considerstion of these proposals by the
Arbitrator on the ground that they fall within the exclusive responsibility of
the Chief of Police and therefore should have been negotiated directly with him
in accordance with the procedure set out in the 1971-72 Agreement for negoti-
ating rule changes, and that no formasl impasse had been reached inﬂnegotiatlons
between the Association and the Chief of Police, The Arbitrator has already
commented in general terms on this question in the general background section of
this Opinion, and also has made specific findings on these contentions in his
"determination on the Association request for a change in the grievance procedure
as it affected the Department rules.,

However, the practical result of this approach is that those matters which
arguably affected wages, hours and conditions of employment and were of concern
to the Association at the time the negotiations for the 1972-73 Agreement got
underway, were in effect presented to the City in these arbitration hearings
without regerd to which City entity had responsibility for responding to them.
Instead of seeking out three separate entities for negotiation about bargainable
matters for which lines of responsibility may not have been precisely drawn,
the Association raised them collectively in the brief negotiations that ended
in the Arbitration hearing, and the City responded to them in the Arbitration
hearing on a coordinated basis, The Arbitrator has dealt with them on this
same basis. In doing so, he feels compelled to point out this procedure afforded
the Association full opportunity to raise all matters that are negotiable under
Section 111.70 that were of concern to it at the time of the negotiations and to
get & complete response to them in this proceeding. The opportunity to do so,
however, also means that determinations having once been made on those matters
are binding for the term of the agreement and are not subject to continued
negotiations, That result therefore pertains to Department rules as well as to
those matters that come within the responsibilities of the Common’'Council. Of
course, this does not mean that rule changes cannot be made by mutual agreement,
or that the Chief of Police may not propose changes in rules Wthh ere necessary
for the administration of the Department, provided they do not violate specific
provisions of the collective bargaining agreement, and provided further that the
Association is afforded the opportunity to negotiate with him about them unless
they fall within his unfettered management functions. And finally, this does
not mean that any rule promulgated after such negotiation but W1thout agreement
may not be tested by the Association under the grievance procedure for a determi-
nation of the validity of the rule under the Agreement or the propriety of its
application,
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