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BACKGROUND OF THE CASE 

This is s statutory interest arbitration proceeding between the 
Winnebago County Sheriff's Department and the Winnebago County Professional 
Police Association, affiliated with the Labor Association of Wisconsin, with 
the matter in dispute the terms of a two year renewal labor agreement between 
the parties covering January 1, 1991 through December 31, 1992. 

After preliminary meetings between the parties had failed to result in a 
complete negotiated settlement, the Association on January 24, 1991 filed a 
petition with the Wisconsin Employment Relations Commission seeking final and 
binding arbitration of the matter in accordance with Section 111.77 of the 
MUniCipal Employment Relations Act. 
a member of its staff, 

Following a preliminary investigation by 
the Commission an November 25, 1991 issued certain 

findings of fact, conclusions of law, certification of the results of 
investigation, and an order requiring arbitration. On December 13, 1991 it 
issued an order appointing the undersigned to hear and decide the matter as 
the arbitrator. 

A hearing took place in Oshkosh, Wisconsin on March 2, 1992, at which 
time the parties received full opportunities to present evidence and argument 
in support of their respective positions. Both closed with the submission of 
post hearing briefs and reply briefs, 
undersigned effective June 8, 1992. 

after which the record was closed by the 
Thereafter in a letter dated July 21, 

1992 the Employer submitted to the Arbitrator a copy of a June 11, 1992 
decision of the Wisconsin Supreme Court in Hanitowoc County v. Local 9868, 
AFSCME, AFL-CIO, Case Number 90-2097; it urged that the Court's decision was 
material and relevant to the outcome of these proceedings, in connection with 
the Arbitrator's application of the lawful authority of the employer criterion 
referenced in Section 111.77(6)(al of the Wisconsin Statutes. In a letter 
dated July 29, 1992 the Association opposed any arbitral consideration of the 
Court's decision; it challenged the introduction of any new evidence after the 
hearing had been closed by the Arbitrator, and alternatIvely urged that the 
matter was distinguishable from the case at hand. 

THE FINAL OFFERS OF THE PARTIES 

The certified final offers of the parties, hereby incorporated by 
reference into this decision and award, differ principally as follows: 

(1) The Association proposes the following addition to the second 
paragraph of Article 6 of the expired agreement, entitled 
Disclpllne and Discharae: 

"Only written reprimands or oral warnings that have occurred 
within the last twelve (12) months from the date of the mast 
recent infraction can be used for the purpose of establishing an 
appropriate penalty under a progressive discipline theory." 

(2) In their respective proposals for Article 7, entitled Work Week, 
the parties principally differ ss follows, with respect to 
employees holding the Detective Sergeant, the Juvenile Officer, 
the Detective and the Welfare Fraud Investioator classifications. 

(a) The Emplover ~ra~oses the adoption of a 5-2 work week for 
such employees, covering Monday through Friday, with normal 
work days of seven hours and forty minutes duration, and an 
unpaid lunch period, which proposal would entail 261 work 
days per year. 

(b) The Association pro~asss a 5-2, 5-2, 4-3 work week rotation 
for such employees, covering Monday through Friday and 
Monday through Thursday, with normal work days of eight 

!. 

. 
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hours and forty minutes, and a paId>lunch period, which 
proposal would entail 244 work days per year. 

The Employer also proposes the addition of the terms "other than 
those set forth above," following the word "employee" in the 
fourth paragraph of the Article. 

(3) In their proposals relative to what had constituted Article 20 in 
the prior agreement, entitled Compensation Plan, the parties 
differed as follows. 

(a) 

(b) 

(C) 

The Emulover oro~oses the following changes: redesignating 
the article as Appendix.E in the renewal agreement; across 
the board increases of 3% effective l/1/91, 1.5% effective 
7/l/91 and 4% effective l/1/92; an additional increase of 25 
cents per hour for employees holding the Detective 
sergeant, the Detective, the Juvenile Officer, and the 
Welfare Fraud Investigator classifications, effective with 
the implementation of the revised work schedule proposed by 
the Employer. 

The Association !xo~oses the following changes: effective 
l/1/91, that the Corporal's pay and Detective's pay shall be 
equal to l/2 of the difference between Top Patrol and 
sergeant; across the board increases of 3% effective l/1/91, 
1.5% effectrve 7/l/91, 4% effective l/1/92, and 1% effective 
10/l/92. 

Each Dartv proposes the addition of the following language 
to the renewal agreement, with the Employer proposing an 
effective date of l/1/90, and the Association an effective 
date of l/1/92: 

"Any officer hired after shall be hired as either a 
Corrections Officer or a Police Officer. No officer hired 
after that date shall be allowed to transfer between the 
Patrol Division and the Corrections Division unless he meets 
the training prerequisites established for the position and 
successfully completes the Department's selectron process 
for new hires." 

THE STATUTORY CRITERIA 

The decision and award of the underslgned in these proceedings is 
governing by the various arbitral criteria prsvided in Section 111.77(61 of 
the Wisconsin Statutes, which provides in part as follows: 

"(6) In reaching a decision the arbitrator shall give weight to the 
following factors: 

(a) The lawful authority of the employer. 

(b) The stipulations of the parties. 

(C) The interests and welfare of the public and the financial 
ability of the unit of government to meet these costs. 

Cd) Comparison of the wages, hours and conditions of employment 
of the employees involved in the arbitration proceedings 
with the wages, hours and conditions of employment of other 
employees generally: 

1. In public employment in comparable communities. 
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(5) 

(f) 

(g) 

(h) 

2. In private employment in comparable communities. 

The average consumer prices for goods and services, commonly 
known as the cost of living. 

The overall compensation presently received by the 
employees, including direct wage compensation, vacation, 
holidays and excused time, insurance and pensions, medical 
and hospitalization benefits, the continuity and stability 
of employment, and all other benefits received. 

Changes in any of the foregoing circumstances during the 
pendency of the arbitration proceedings. 

Such other factors, not confined to the foregoing, which are 
normally or traditionally taken into consideration in the 
determination of wages, hours and conditions of employment 
through voluntary collective bargaining, mediation, fact- 
finding, arbitration or otherwise between the parties, in 
the publx service or in private employment." 

POSITION OF THE ASSOCIATION 

In support of its contention that the final offer of the Union is the 
more appropriate of the two before the Arbitrator in these proceedings, the 
Association emphasized the following principal considerations and arguments. 

(1) That arbitral consideration of the lawful authoritv of the 
emolover criterion favors the selection of the final offer of the 
Association. 

(2) 

(a) 

(b) 

i 
(C) 

That one of the issues submitted by the parties to the 
arbitrator is the effective date of a change in working 
conditions for new hires. 

That while the Association agreed with the County to delete 
from the contract a provision which requires the Employer to 
send officers to recruit school to be certified as law 
enforcement officers, the Employer proposes to make the 
change retroactive to January 1, 1990, a date prior to the 
effective date of the renewal agreement, and one that would 
adversely affect eleven bargaining unit officers who were 
hired with the understanding that they would be sent to 
recruit school and would have the opportunity to transfer to 
road patrol thereafter. 

That the Association questions whether the Employer could 
legally impose its will on the eleven officers referenced 
above, and expresses its concern about the removal of 
benefits from them; that these concerns form the basis for 
its proposed January 1, 1992 effective date foe the change. 

In summary, that it is within the lawful authority of the County 
to accept and to abide by the terms contained in the final offer 
of the Association, but there is a serious question as to whether 
the benefits provided to employees under a previous contract can 
be lawfully taken away, as would result from arbitral adoption of 
the final offer of the County. 

That Arbitral consideration of the stipulations of the Parties 
criterion favors the selection of the final offer of the 
Association. 

(a) That five of the eleven stipulated items constituted 
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concessions on the part of the Association, and reflect the 
fact that it llterally bent over backward during the 
negotiations process in an attempt to teach a voluntary 
agreement. 

(b) In the above connection, that the Association agreed to the 
following: the rescheduling of the four least senior 
Corrections Officers, the Communication Sergeant, the 
Narcotics Officer, and those officers assigned to the Drug 
Awareness Retention Education Program (ie. the Dare 
Program); a new promotional procedure; a comprehensive drug 

complete set of rules and testing proposal; and work on a 
regulations. 

of the stipulations of the 
concessions already agreed 
the selection of the final 

In summary, that arbitral examination 
parties will reflect the scope of the 
to by the Association, and will favor 
offer of the Association. 

(3) That arbitral consideration of the Employer's attemDt to chanae a 
major condxtion of emulovment without Drovidins a auid rro auo, 
favors the selection of the final offer of the Association; that 
this consideration falls well within the general scope of coverage 
of Section 111.77LhL of the Wzsconsin Statutes. 

(a) 

(b) 

(C) 

(d) 

That Article 7 in the old contract, entitled Work Week, 
provided in part as follows: 

"variations of the regular work scheduled of employees, 
other than Substitute Corrections Officers, or temporary job 
asslgnments in excess of ninety (90) calendar days in any 
twelve (12) month period shall only be made by agreement 
between the Department and the Association Board of 
Directors, and only as long as the regularly scheduled hours 
do not exceed an average of 38.2 hours per week." 

That the above language has been tested and confirmed on 
several past occasions, in the contract's grievance 
arbitration process. 

Without any advance negotiations or discussion on the 
matter, that the Employer proposed in its final offer, the 
addition of the following terminology, after the word 
emplovees: "other than those set forth above." 

That nowhere in the arbitration hearing did the Employer 
attempt to explain or to otherwise address the merits of its 
proposed change, and nowhere has It proposed any quid pro 
quo for the change. 

(4) That arbitral consideration of the interests and welfare of the 
public criterion favors the selection of the final offer of the 
Association. 

(a) That the Association's final offer better preserves the 
morale of the employees, and it contributes to the retention 
of the best and the most highly qualified law enforcement 
officers. 

(b) That the officers' morale is ill served by the growing 
disparity between the benefits and the wage levels within 
the bargalnlng unit, versus those existing in the law 
enforcement community within Winnebago County, and in 
contiguous counties. 
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(C) 

(d) 

That while the City of Oshkcsh Police Department and the 
Winnebago County Sheriff's Department share the same 
building, the latter receive significantly lower salaries; 
in 1991, that bargaining unit Sergeants received $352.41 per 
month less than their City of Oshkosh counterparts, while 
Detectives received $370.39 less, and Top Patrol received 
$247.30 less. 

That pay and benefits should be stabilized for professional 
law enforcement personnel, so that they can have the 
security and the peace of mind to know that their service on 
the job will provide them with comparable wages and benefits 
packages, and Improved working conditions. 

(5) That there is no dispute that the County has the financial ability 
to meet the costs of the settlement. 

(6) That the Association proposed primary external cornparables are 
more reasonable than those proposed by the County. 

(a) That Wisconsin interest arbitrators have long considered 
such factors as powlation, aeoarauhic mxncimity, mean 
income of employed persons, overall municipal budqets, total 
comulement of relevant deDartment personnel, and waoes and 
frinae benefits paid such personnel, in determining 
comparability. 

lb) That the Association considered the above referenced 
criteria, and it addressed the arbitral decisions in two 
prior interest arbitration proceedings between the parties, 
in concluding that the primary external comparison group 
should consist of: Brown County, Outagamie County, 
Sheboygan County, Fond du Lac County, Manitowoc County, City 
of Appleton, City of Oshkosh, City of Neenah, City of 
Menasha, and Town of Menasha. That these cornparables are 
within the same geographic area, they share the same job 
market, and they interact on a regular basx at recruit 
training and annual in service training seminars. 

(C) That the Employer has failed to fully substantiate the basis 
for its proposed external cornparables. 

(7) That the Association's discipline proposal is an attempt to 
preserve the status auo, and is consistent 
comDarables. 

(a) During the course of the contract renewal negotiations, that 
the parties rewrote the existing rules and regulations 
pertaining to the members of the Association. 

lb) That the Association did not agree with the Employer's 
proposal to utilize a two year period in applying the 
progressive corrective discipline system, and it proposed 
formalization and retention of the one year period that had 
been utilized by the parties over a period of many years. 

(-=I That it is undisputed that the County uses a one year period 
in various other employment units. 

(d) That the Employer has offered no credible testimony as to 
either the intent of its proposed change in the status quo, 
or as to why a two year period was needed. 

(8) That the Association proposed retention of the Detective work 
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cycle, is another attempt to weserve the status auo, is supported 
by arbitral conslderatlon of ComDarables, and that the County has 
provides no auproDriate auid pro uuo in suDrort of its DroDosal. 

(a) 

(b) 

(C) 

(d) 

That the County is attempting to change the work schedule in 
two principal ways: first, it would eliminate paid lunch 
periods; and, w, detectives would be required to work 
seventeen more Frldays in each calendar year. 

The Employer is proposing a 25 cents per hour wage increase 
in exchange for the proposed change in work cycle, which 
would translate into an increase of $487.00 per calendar 
year; that this increase would simply not justify giving up 
244 days of pald lunch periods, and being required to work 
seventeen more Fridays in each calendar year. 

That while the Employer offered the testimony of Lieutenant 
Brooks at the hearing, to the effect that the County was 
prepared to remove the on-call status of detectives on 
weekends and holidays if its offer were accepted, such a 
commitment has never been confirmed, and was never put into 
writing as part of its final offer. 

That the work week of the detective bureau 1s a condition 
which has prevailed as the status quo for over five years, 
it has been sustained through the grievance and arbitration 
processes, the Employer has offered no adequate quid pro quo 
for the proposed change, and the status quo should be 
maintained by the Arbitrator. 

(9) That arbitral consideration of the comparison criterion supports 
the selection of the final waae offer of the Association. 

(a) That Association Exhibits 19 throuah 25 graphically display 
a decline in wages that began in 1988. 

(b) During the above period, that Patrol Officers have gone from 
one of the highest paying law enforcement Jobs in the County 
to a monthly level of $70.93 below average; that acceptance 
of the final offer of the County would increase the deficit 
to an average of $95.15 per month, while the offer of the 
Association would only maintain them at a monthly level of 
570.32 below average. 

(10) That the record supports a findrng that CorDorals should be 
upgraded in pay, commensurate with the responsibilities of the 
position. 

(8) That the Winnebago County position of Corporal is unique 
among the cornparables; that other enforcement agencies, 
however, utilize Sergeants to perform the same duties. 

(b) Pursuant to the above, that the County has found a way to 
require the work and the responsibility of a Sergeant, and 
to pay a rate for the work that is far less than paid in 
comparable communities. 

(11) That the record shows that Detectives are significantly underpaid, 
relative to the cornparables. 

(0) That Association Exhibits 27 throuah 34 indicate the sad 
plight of the Detectives. 

(b) Since 1988, that Detectives have declined to a level $178.16 



. 
Page Seven 

below average for 1991; that the County's offer would 
increase the deficit to $18O.S7 below the monthly average, 
while the Association's offer would reverse the trend and 
move them to a position $135.00 per month below average. 

(12) That the command responsibilities exercise by Sergeants, require 
mere pay; that in Winnebago County they are utilized as ehift 
commanders on the road, and have county-wide jurisdiction. 

(a) That Sergeants have gone from $125.17 per month below 
average to $156.93 below average by 1991; that adoption of 
the County's final offer would reduce them to $177.81 per 
month below average, while the Association's offer would 
place them at 5151.00 below average. 

(b) That the implementation of the Employer proposed 25 cents 
per hour increase for Detective Sergeants, in exchange for 
the work schedule change discussed above, would destroy the 
traditional parity between Detective Sergeants and Patrol 
sergeants. 

(13) That the Association's wage offer is identical to that of the 
county, except for the additional 1% percent adjustment effective 
October 1, 1992. 

(a) That the extra 1% increment is consistent with other 
voluntary Settlements within the County. 

(b) In accordance with the above, that it is clear that the 
County's final offer is below average when compared to the 
internal cornparables. 

(14) That arbitral consideration of movement in the consumer Drice 
index -r favors selectlo" of the final offer of the Associatron. 

(a) That consumer prices increased 9.4% in the approximate two 
year period preceding the submlsslon of the Union's final 
offer. 

(b) That the aggregate wage offers of the Association total 9.5% 
over the life of the agreement, versus the 8.5% increase 
proposed by the County. 

(15) That those employees hired since January 1, 1990, should be given 
the opportunity to go to recruit school, consistent with the terms 
of the collective agreement in effect at the time of their 
employment. 

(a) During the course of contract renewal negotiations, that the 
Association reluctantly agreed to eliminate the requirement 
that correctional officers go to recruit school. 

(b) That the Employer's proposal to make the change retroactive 
is unreasonable; that the eleven officers hired since 
January 1, 1990 should be given an opportunity to attend the 
law enforcement recruit training school, as was conveyed to 
them at the time of their hire. 

In summary and conclusion, that the final offer of the Association is 
the more appropriate of the two offers before the Arbitrator for the following 
reasons : that it is withln the lawful authoritv of the County to abide by the 
terms of the Association's final offer; that while the stipulations of the 
parties are not in issue, the concessions made by the Association should be 
considered by the Arbitrator; that the Employer's attempted insertion of 
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language into Article 7 would change a major condition of employment without 
the normal quid pro guo for such change; that the interests and welfare of 
the public are best served by the adoption of the Association's final offer; 
that the County has the financial abilitv to meet the costs of the 
Association's final offer; that the external comwrables urged by the 
Association are more reasonable than those urged by the County; that the 
disciuline comuonent of the Association's final offer is an attempt to 
preserve the status guo ante; that the Detective Division work schedule 
COmDOnent of the Associat~on's final offer is a" attempt to preserve the 
status quo ante; that the Association's final waoe offer is supported by 
comparisons and reasonableness considerations; that the rank of Corporal 
should be upgraded in pay commensurate with the required work 
responsibilities; that the Detective's pay is a vivid example of the need to 
reverse the downward spiral in pay relative to the cornparables; that the 
command responsibilities of the rank of Sergeant require more pay; that the 
Association's wage offer is identical to the County's except for the 1% 
adjustment effective October 1, 1992; and that employees hxed after January 
1, 1990 should be given the opportunity to go to recruit school consistent 
with the terms of the agreement in effect at the time of their hire. 

In its re~lv brief the Association principally urged that various 
elements in the Employer's arguments relating to the trainina of Correctional 
Officers to be certified as Law Enforcement Officers were improper and/or 
misleading. 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

That there is nothing in the record relating to the alleged costs 
of training the Correctional Officers which were alleged and 
argued by the County in its brief; similarly, there is nothing in 
the record to indicate the costs of replacing such officers during 
the training process. In brief, that the cost calculations put 
before the Arbitrator in the Employer's brief are without 
foundation and are greatly exaggerated. 

That the contract language provides that the timing of the 
assignment to the training program for all offlcers is at the 
discretion of the Employer. 

That If the Employer did not use one of the corrections officers 
from the jail, it would St111 have to hire someone else to train 
and send through recruit school; accordingly, that the costs of 
this training would still have to be borne by the Employer. 

That while the Employer decides to add an additional officer, 
decides when a person should be trained, and decides whether or 
not to pay overtime, the eleven persons hired after January 1, 
1990 would have to be given the opportunity to be trained. 

That the position of the Association is supported by both the 
language of the collective agreement and by the past practice of 
the parties. 

That the record does not show that any decision to adopt a two 
track hiring system was ever clearly communicated to the eleven 
employees in question; to the contrary, that the list of 
conditions of employment sent to them by the County after January 
1, 1990, indicated that a mandatory condition of employment was 
their completion of Law Enforcement Recruit Training School. 

That the County extended employment to eleven people hired after 
January 1, 1990, which was conditional upon successful completion 
of training school, and it is now trying to use the arbitrator to 
break this commitment. 

That the County cannot unilaterally change a condition of 
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employment that was voluntarily agreed to in a previous contract, 
and It cannot properly ask an arbitrator to go beyond the scope of 
the exlsting agreement. 

POSITION OF THE COUNTY 

In support of the contention that its final offer is the more 
appropriate of the two before the Arbitrator in these proceedings, the County 
emphasized the following principal consrderations and arguments. 

(1) Preliminarily, it cited the following general considerations 
relating to the bargaining unit: 

(a) 

lb) 

(C) 

(d) 

That employees receive single or family health care coverage 
from among various alternative carriers and plane, with the 
Employer paying the full premiums for the lowest priced 
available plan. 

That the seven employees in the Detective Division currently 
work a 5-2, 5-2, 4-3 work schedule; that these employees 
hold either the Detective, the Detective Sergeant, the 
Juvenile Officer or the Welfare Fraud Investigator 
positions. 

That Corrections Officers are specifically assigned to 
duties related to the supervision of persons incarcerated 
withln the Winnebago County Jail. 

That Patrol Officers are assigned patrol duties relating to 
providing police protection to unincorporated areas within 
Winnebago County. 

(2) That the record supports the position of the County in connection 
with the Union's proposal reqardinq the discinline or discharoe of 
officers. 

(a) That Arbitrator Nell Gunderman in a 1982 award identified 
the primary external comoarables as composed of Brown 
county, Fond du Lac County, Manitowoc County, Outagamie 
county, Sheboygan County and Winnebago County; that 
Manitowoc County is the only one of these cornparables where 
the collective agreement within the Sheriff's Department 
contains a time limit on the use of past discipline for 
progressive discipline purposes. 

(b) In considering internal comuarables, that the Bridgetenders, 
the Courthouse Employees and the Professional Dispatchers 
bargaining units have no contractual limits on the "se of 
past discipline in connection with the application of future 
progressive discipline; that Park View Health Center 
employees have a twelve month limit, but it does not apply 
to discipline related to the care of patients. 

(C) That sheriff's deputies en)oy a great deal of authority and 
responsibility in carrying out their duties, many regularly 
carry firearms, many are involved in the arrest or the 
detention of alleged or convicted criminals, and many are 
regularly asked to respond to emergency situations and make 
decisions that may involve life or death situations. That 
the interests and welfare of the oublic would not be best 
served by any arbitrarily imposed twelve month limit in 
consideration of prior discipline. 

(3) That the record supports the position of the County in connection 
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with the dispute involving the working schedule for the Detective 
Division, including the Detective Sergeant, the Detectives, the 
Juvenile Officer and the Welfare Fraud Officer. 

(a) 

(b) 

(C) 

(d) 

(d) 

(e) 

That the County is proposing a 25 cents per hour increase in 
wages for the affected employees, and further proposing 
that, except in cases of exceptional emergency, employees 
asslgned to the Detective Division will no longer be subject 
to on-call status during week-ends and holiday periods, 
rather than being on call approximately fifteen week-ends 
each two years. 

That the 1989-1990 agreement referenced a 6-3 working 
schedule for Detective Division employees, but a side-bar 
agreement had provided that these employees work a 5-2, 5-2, 
4-3 schedule; that rescission of the side bar agreement by 
management 1" January of 1989, resulted in an arbitral 
decision upholding the 5-2, 5-2, 4-3 work schedule. 

That all employees covered by the collective agreement work 
approximately 1986 hours per year, with the average work 
week for the bargaining unit at 38.2 hours; accordingly, ' 
that implementation of the final offer of the Employer would 
not increase the annual hours worked by the Detective 
Division. 

That arbitral consideration of the external comwrables 
favors the positlon of the employer on this impasse item; 
in this connection, that Detective Divisions in similarly 
sled counties such as Brown, Fond du Lx, Outagamie and 
Sheboygan Counties operate on either 5-2 or 6-3 working 
schedules. 

That arbitral consideration of the interests and welfare of 
the Dublic favors the position of the Employer on this 
impasse item for the following reasons: the County's 
proposal would enhance the ability of the Sherrff to 
effectively staff the Detective Division; that the 
Association's proposal would provide for a maximum of only 
209 duty days per year, less sick days and ten days per year 
of recertlflcation training; that the County is offering 
a 25 cents per hour increase for the affected employees and 
relief from being placed on weekend on-call status for 
fifteen weeks per two year period; and that the present 
system had negatively impacted upon the ability of the 
Sheriff's Department to perform necessary and timely 
criminal investigations due to a lack of manpower. 

That various other factors and considerations also support 
the final offer of the County in this area: that those in 
the Detective Division neither gained nor lost anything in 
the way of pay, pension benefits or hours worked, when they 
achieved their 5-2, 5-2, 4-3 work schedules; similarly, 
that management's proposed change would have no negative 
effect upon hours worked, salary, benefits or pensions paid 
to such individuals; moreover, that management has offered a 
25 cents per hour increase and the foregoing of weekend on- 
call status for the affected employees; and that under the 
Employer's offer they would no longer be limited to a one- 
half hour lunch period, but could, with permission, extend 
this period beyond one-half hour. 

(4) That the record supports the Employer in connection with the 
compensation component of its final offer. 
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That the parties agree to s 3% across-the-board increase 
effective l/l/91, a 1.5% increase effective 7/l/91 and a 4% 
increase effective l/1/92; that the Union LB requesting an 
additional 1% effective 10/l/92, and an increase in the pay 
of Corporals to a level l/2 way between the Top Patrol and 
the Sergeant rates. As discussed above, that the Employer 
is also proposing an additional 25 cents per hour for the 
Detective Division employees. 

That the across-the-board increases agreed to by the parties 
for the 1991 calendar year are equal to or greater than the 
increases for all other internal COmDSrSbleS with the 
exception of the Professional Dispatchers, who received 
higher increases due to market conditions; that the proposed 
across-the-board increases are .5% higher than those 
provided for the Park View Health Center, and the 
Bridgetenders bargaining unit employees. 

That arbitral consideration of the external COmDarablSS 
favors the final offer of the County: that the 4.5% 
increase for 1991 is . 5% higher than in Brown County, Fond' 
du Lac County and Sheboygan County, is 1% below the increase 
provided in Manitowoc County, and 1.1% greater than the 
increase for officers in Outagsmie County; that the scross- 
the-board increase offered by the County for 1992 is below 
that of Fond du Lx, Manitowoc and Outagamie Counties, but 
this situation is offset by the County's continued payment 
of 100% of individual and family health care costs; and that 
the County is unable to find any external justification for 
the Un~on's demand for additional pay for the ranks of 
Corporal and Detective. 

That various other factors and considerations favor the 
fIna compensation offer of the Employer: that the County 
projects a 5.6% CPI increase for the period of the renewal 
agreement, which is closer to its than the Union's final 
offer; that the Association has shown no change in the 
duties of Corporals, and has provided no quid pro quo to 
support its requested extra increase for this rank. 

(5) That the record supports the final offer of the County with 
respect to the effective date of the chancre aovernina transfers 
between the Corrections Division and the Patrol Division. 

(a) 

(b) 

(C) 

(d) 

That the Wisconsin Statutes require that law enforcement 
officers receive at least 400 hours, and corrections 
offlcets at least 96 hours of preparatory training. 

That the state reimbursed counties and municipalities for 
the tralnlng expenses of officers prior to January 1, 1990, 
after which the reimbursement was reduced to 55% for 1990, 
to 35% for 1991, and thereafter provided only for specific 
expenses approved by the Law Enforcement Standards Training 
Board. 

Because of the statutory changes, that management exercised 
its rights under Article 2 of the agreement to go to a two 
track hiring system wherein persons would be hired ss either 
career Corrections Officers or career Patrol Officers. 

That while the Union seeks to preserve the transfer rights 
to Patrol Officer of eleven Corrections Officers hired after 
January 1, 1990, each of the eleven was hired as a 
Corrections Officer, they received no written documentation 
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that they would be provided a right to transfer to Patrol 
Officer, and they were told at hire that they had no such 
right of transfer. 

(e) Should the Association's offer be accepted and the County 
become responsible for training such officers, the 
additIona cost to the County could exceed 5200,000; that 
the Association has provided no quid pro quo to justify this 
major additional expense. 

(6) I" summary and conclusion, that those statutory criteria 
principally supporting the selection of the final offer of the 
County include the following. 

(a) 

(b) 

CC) 

(d) 

(=) 

(f) 

(f) 

That the interests and welfare of the Dublic favor the 
position of the county in three major respects: that the 
significant amount of police officer authority and the 
safety of the public demand management leeway in 
administering corrective discipline without the time limit 
proposed by the Association; that the County's work 
schedule proposal for the Detective Division would ensure 
proper staffing, partxularly at the end of each work week; 
and that the County should not be required to expend 
substantial unbudgeted expenses in connection with the 
training of the eleven Corrections Officers hired after 
January 1, 1990. 

That arbitral consideration of external ComDarables support 
the selection of the County's final offers, since its 
proposed pay rates would exceed those p&d in Fond du Lac, 
Outagamie and Sheboygan Counties, its proposed Patrol 
Officer rates would exceed Manitowoc County, and in 
consideration of the fact that Winnebago County continues to 
pay the full premiums for health insurance for its 
employees. 

That arbitral consideration of internal comuarables support 
the selection of the County's final offer, because the wage 
component of its offer approximates the wage increases 
provided to other County employees. 

That cost of living considerations favor the selection Of 
the County's offer, in consider&lo" of the Employer's 5.6% 
projected rate of inflation over the term of the renewal 
agreement. 

Overall, that the Arbitrator should consider the Employer's 
continuing willinuness to pay the full costs of emdovee 
health insurance premiums, despite the rapid escalation in 
the cost of such premiums. 

That other factors favoring the position of the County 
include the requirement that the County be required to pay 
significant and unanticipated training costs without a quid 
pro quo from the Association; that the only change in the 
status quo requested by the County relates to a change in 
the work schedule within the Detective Division, which would 
not change the hours worked by the affected employees and 
which is supported by a" adequate quid pro quo. 

That certain other factors favor the position of the County: 
that the County should not be required to pay significant 
and unanticipated training costs without a quid pro quo from 
the Association; that the only change in the status quo 
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requested by the County involves a working schedule change 
for employees in the Detective Division, which was supported 
by an adequate quid pro quo in the form of a 25 cents per 
hours increase for affected employees, and release from 
week-end on-call status. 

In its replv brief the County emphasized the following principal 
considerations and arguments. 

(1) 

(2) 

(3) 

(4) 

That the Union's offer relative to transfers between the 
Corrections and the Patrol Divisions, would represent an 
alteration of the status quo. 

(a) 

(b) 

(C) 

(d) 

(e) 

That Article IV of the agreement provides that "..successful 
completion of the mandatory recruit training program, when 
offered, shall constitute a condition of continued 
employment." 

Th?t nothing in the conurac+ mandates that the Sheriff's 
Department provide, at its own cost, a training program for 
those who wish to transfer into the Patrol Division. 

That the recruit training program specifically applies only 
to probationary employees. 

That the training in question is only a condition of 
continued employment when offered by the Sheriff, and there 
is no language in the agreement which requires the Sheriff 
to offer such training. 

Since the Union is arguing that it is entitled to a benefit 
which the contract has never provided to Union employees, it 
is requesting a change in the status quo. 

Contrary to the arguments advanced by the Union, that the Employer 
proposed addition of the terms "other than those set forth above" 
to Article 7, does not represent any change in a major condition 
of employment. 

(a) To the contrary, that the proposed additional language is 
merely intended to clarify the meaning of the second 
sentence of the first paragraph of the article, the third 
sentence of the third sentence of the article, and the 
second sentence of the fourth paragraph of the article. 

(b) That the Union is meking a fuss about nothing, the Emplcyer 
is not attempting to put anything over, but is merely 
attempting to clarify the language as described above. 

That there is no evidence in the record indicating any decline in 
the ability or morale of the Winnebago County Sheriff's Department 
a8 a result of its present pay. 

(a) That the traditionally higher rates of pay for officers in 
the City of Oshkosh reflect differences in the duties and 
responsibilities of the officers. 

(b) That the Association has never argued the need for catch up 
with the City of Oshkosh until the filing of its post 
hearing brief. 

That the Association proposed, one year limit on discipline is an 
attempt to reverse the status quo. 
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(a) The current agreement cc.ltal"s no such limit, and the 
Association alleged pest practice is not supported by any 
evidence in the record. 

(b) That the Union has provrded no quid pro quo for this 
proposed change. 

That the present on-call status for Detectives was not intended a8 
a" act of retaliation, but was part of the Agreement relating to 
the change in work schedule for Detectives. 

(a) That the decision of Arbitrator McCormick references a 
letter between the Sheriff and the Association which 
indicates that the seven employees assigned to the Detective 
Division will be 'on call' for the week-ends (Saturday- 
Sunday) on a rotatlo" basis with each being 7.4 times per 
year. Call 1" provisions under Article XI will apply." 

(5) 

(b) Accordingly, the on-call status was not a decision that was 
unilaterally made, but we6 part of the Agreement which led 
to the present work schedule. 

(6) That the duties and responsibilities of Sergeants and Corporals 
are not equivalent. That while Corporals have some of the same 
responsibilities es Sergeants, they are exercised only in the 
absence of a Sergeant. 

(7) That the Association's brief exaggerates the responsibility of the 
Winnebago County Sheriff's Department. That it only patrols 
unincorporated areas, it provides assistance only when requested 
by police in incorporated areas, and the area patrolled by it is 
largely rural, with a population between 35,000 and 40,000 people. 

(8) That the so called concession alluded to by the Association in its 
brief, should not be given any weight by the Arbitrator. That the 
contract language already agreed upon by the parties represents 
solutions es to issues which were mutually agreed to by both 
parties. 

FINDINGS AND CONCLUSIONS 

Prior to considerx!g the evidence and the arguments of the parties in 
detail, applying the statutory criteria, and selecting the more appropriate of 
the two fIna offers, It will be necessary for the undersigned to consider the 
Employer's Julv 21, 1992 argument that the merits of the final offer 
selection process in this case, are subject to and governed by the June 11, 
1992 ruling of the Wrsconsin Supreme Court in Hsnitowoc Count" v. Local 986B, 
AFSCME, AFL-CIO, Case Number 90-2097. 

The Constitutional Questions 

The Associatlo" initially argued that the decision of the Court had bee" 
improperly submitted by the Employer, after the distribution of the parties' 
briefs and reply briefs, and after the record had bee" closed by the 
undersigned. Since Section 111.77(61(a) and (h). of the Wisconsin Statutes 
require a" arbitrator to give weight to the lawful authority of the emolover 
and to chanqes in circumstances durina the oendencv of the arbitration 
proceedinos, it is clear to the undersigned that the Employer's submission of 
the Wisconsin Supreme Court's decision and its related arguments submitted 
after the arbitral closing of the record, were StetutOrily proper; 
accordingly, they have been accepted into the record, and they will be 
considered in these proceedings. 

In its decision, the Court determined that a specific instance of 
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enforcement of a provision in a collective agreement which required the use of 
a posting and bidding process in the filling of jobs, had infringed upon the 
Sheriff's constitutional duties of maintaining law and order and preserving 
the veace. At issue was the Sheriff's reassignment of a Deputy Sheriff from 
patrol duty to undercover drug enforcement, his promotion to Detective and a 
pay raise. In its decision the Court did not conclude that the applicable 
Contract provision was unconstitutional per se, but rather concluded in 
material part a? follows: "Because the posting requirement as applied to the 
Manitowoc sheriff's assignment of deputy Humphreys is illegal, the arbitrator 
exceeded his authority by enforcing that proyislon and the arbitrator's award 
was properly vacated by the circuit court." . 

In urging the Arbitrator to apply the ruling of the Wisconsin Supreme 
Court in the above case to the dispute at hand, the County argued that the 
final offer of the Association would illegally impinge upon the constitutional 
duties of the Sheriff in two areae: first in that portion of the offer which 
could require the Sheriff to transfer-;" Corrections Officers hired after 
January 1, 1990 to Patrol Officer; and, second, in that portion of the final 
offer which would require the Sheriff tomaintain a 5-2, 5-2, 4-3 working 
schedule for certain employees XI the Detective Bureau. 

In the Manitowoc County case, the question before the Court was whether 
a particular application of the collective agreement was illegal, not whether 
the underlying provision in the agreement was illegal per se. The County 
would have the arbitrator conclude that both of the referenced elements in the 
Association's final offer were illegal on their face, and in the final offer 
selection process would preclude him from selecting the offer of the 
Association in its entirety. It is inconceivable to the undersigned that a 
Wisconsin interest arbitrator, who operates as an extension of the contract 
negotiations process, should be required to consider the hypothetical legal 
merits of moot cases in the final offer selection phase of the statutory 
interest arbitration process. Unless offers under consideration are clearly 
illegal in any and all probable applications, a" interest arbitrator should 
leave for future resolution by the parties, any rights questions relating to 
the contractual and/or the legal propriety of future applications of the 
agreement. The undersigned simply cannot conclude that one provision which 
merely defines the normal working schedules for certain Detective Division 
Employees, and/or one whrch provides for the training and transfer rights of 
certain incumbent Corrections Officers, illegally impinge in any or all of 
their probable applications, upon the Sheriff's constitutIona duties to 
maintain law and order and to preserve the peace. Provisions governing 
working schedules, training and transfer, fall well within the normal 
definition of wages, hours and terms and conditions of employment, they are 
normally addressed in both public and private sector collective bargaining 
agreements, and to exclude such provisions from collective bargaining in the 
manner urged by the County, would significantly Interfere with the 
implementation of Wisconsin's statutory policies and provisions governing 
municipal collective bargainlng. 

After carefully considering the merits of the two elements of the 
Association's final offer challenged by the County under the rule of law 
enunciated by the Wisconsin supreme court in the Hanitowoc County case 
referenced above, the Impartial Arbitrator has preliminarily concluded that 
neither is illegal per se; accordingly, the County's request for arbitral 
selection of its final offer on the basis of the referenced Wisconsin Supreme 
Court decision, 1s denied. 

The Substance of the ImPasse 

I" next addressing the negotiations impasse on the merits, the Impartial 

1 Manitowoc Countv v.Local 986B. AFSCME. AFL-CIO, Case Number 90-2097, June 
11, 1992, at page 11. 
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Arbitrator will initially observe that the case is highly unusual in the 
parties' emphasis upon certain so called non-economic or language items which 
bear upon the degree of management discretion to be enjoyed during the term of 
the agreement. While the costs of the wage components of the final offers are 
in the record and have been argued by the parties, along w1t.h the makeup of 
the pool of comparable employers, wage and benefits questions clearly have not 
commanded the attention in these proceedings that is typical in Wisconsin 
interest arbitration proceedings. Rather, the parties are in dispute with 
respect to certain changes in contract language and/or enforceable prior 
practices, each characterizes the other as seeking significant changes in the 
status quo ante, each advances the proposition that the proponent of 
signifxant change bears the burden of proof and the risk of non-persuasion, 
and each questIons whether the other has proposed adequate qurd pro quos to 
support the proposed changes. Prior to addressing these items on the basis of 
the evidence and the arguments of the parties, the undersigned will 
preliminarily address certain principles involved in the arbitration of 
interest disputes in Wisconsin, including the nature of the process, the 
significance of the status quo ante, the weight to be placed upon bargaining 
history considerations, and the makeup of the external comparison pool. 

The Sisnificance of the Status Ouo Ante 

Both parties urged the Arbitrator to consider the significance of the 
status quo ante in final offer selection process in these proceedings, and the 
Union also cited and relied upon language from two prior decisions rendered by 
the undersigned. Although both of the referenced cases were decided in 
accordance with arbitral criteria contained in Section 111.70(4)tcm) 171, 
rather than those appearing in Section 111.7716L of the Wisconsin statutes, 
the underlying principles relating to proposed changes in the status quo ante, 
the bargaining history, and the normal role of an interest arbitrator have 
equal application to the dispute at hand. 

(1) In the first of the cited cases the undersigned indicated in 
pertinent part as follows: 

"The Slanificance of the Status Ouo Ante 

Although the arbltral criteria contained in Section 
111.70(4)0(7) of the Wisconsin Statutes, contain no specific 
reference to such factors as the parties' baraalnina history, 
their past practices, or their prior status auo, these 
considerations fall well within the coverage of sub-section (j), 
which direct arbitral consideration to other factors normally 
taken into consideration in public and private sector 
negotiations, mediation, fact-finding or interest arbitration. 

When an interest arbitrator is faced with demands from either 
party, to significantly alter or modify the status quo, or to add 
new or innovative language, practices or benefits, he will tread 
very carefully, and ~111 normally require the proponent of change 
to make a very persuasive case1 This is true whether the practice 
or practices in question have resulted from the past negotiations 
of the parties, or from the unilateral action of an employer which 
preceded the obligation to bargain collectively. Both of the 
parties to the dispute at hand recognized and argued the 
significance of the status quo ante, but there was some dispute as 
to exactly which of the final offers reflected the status quo 
within certain of the individual impasse areas. 

In addressing the matter of what constitute the status quo, 
arbitrators will normally look to the traditional considerations 
involved in addressing matters of past uractice in rights disputes 
Involving the interpretation and application of ambiguous contract 
language, or those involving attempts to enforce an alleged 
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practice. Stated simply, a past practice or a status quo is 
either a known and repetitious course of conduct, or one which has 
been regularly engaged in over a long enough period of time to 
justify ch:rging the parties with constructive knowledge of the 
practice. . 

(2) In the second of the cited cases, the undersigned indicated in 
pertinent part as follows: 

"The Arquments of the Parties Relatins to Chances in the Status 
!aLQ 

As indicated and discussed above, interest arbitrators operate 
as an extension of the contract negotiations process and, as such, 
they seek to arrive at the same end point in the process that the 
parties would have reached across the bargaining table, had they 
been able to do so. From a practical standpoint parties do not 
begin from scratch when they are faced with contract renewals, but 
rather they start with the expiring agreement, and each party 
proposes modifications to the previous settlement. In the event 
that one party or the other is faced with demands to significantly 
modify past practice, to eliminate or to signlficently modify 
previous language or benefits, or to add new language or 
innovative benefits, the process of give and take bargaining takes 
place. In the absence of extraordinary negotiating pressures, 
neither party would normally give up significant language or 
benefits or practices gained in past negotiations, without a so 
called 'quid pro quo' from the other party. When a negotiations 
impasse moves to interest arbitration, the arbitrator adopts the 
same ratIonale as the negotiating parties, and he will avoid 
changing the status quo by giving erther party what they could not 
have achieved at the bargaining table. The proponent of change in 
the status quo has the burden of establishing a persuasive case 
for such change, and bears the risk of non-persuasion; if an 
interest arbitrator concludes that the proposed change would not 
normally have been acceptable at the bargaining table without a 
quid pro quo flowing from the proponent of change to the other 
party, he will be extremely reluctant to endorse the proposed 
change. 

AS emphasized in the post-hearing brief of the Association, 
many Wlsconsln interest arbitrators have endorsed the above 
principles, the essence of which is also described in the 
following excerpt from a frequently cited interest arbitration 
decisron authored by Professor John Flagler: 

'In this contract-making process, the arbitrator must 
resist any temptation to plow new ground of his own 
choosing. He IS committed to producing a contract which the 
parties themselves might have reached in the absence of 
extraordinary pressures which led to the exhaustion or 
rejection of tradrtional remedies. 

The arbitrator attempts to accomplish this objective by 
first understanding the nature and character of the past 
agreements reached in a comparable area of industry and the 
firm. He must then carry forward the spirit and framework 
of past accommodations into the dispute before him. It is 
not necessary or even desirable that he approve what has 
taken place in the past, but only that he understand the 
character of established practices and rigorously avoid 

2 Villase of Menomonee Falls, Case 35, No. 39141, INT/AR3 4498, August 8, 
1988, at page 17. 
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giving either party that whict they could not have secured 
at the bargaining table.' ' . 

With the above principles in mind, it is next necessary to analyze the 
various elements in the final offers of the parties on the basis of the above 
principles, and any other of the statutory arbitral criteria contained in 
Section 111.7716) of the Wisconsin Statutes. 

The Detective Division Work Schedule ImDasse 

Although the prior collective agreement did not specifically describe 
the 5-2, 5-2, 4-3 work schedule that had been utilized within the Detective 
Division, there is no dispute that the Employer is proposing a significant 
change in a long standing practice which had become an enforceable part of the 
parties' agreement. In this connection it must be noted that Arbitrator 
Robert H. McCormick, on February 27, 1990, overturned the Employer's attempt 
to unilaterally change the 5-2, 5-2, 4-3 work schedule, and indicated in part 
as follows: 

"The undersigned concludes that a custom and practice existed here, 
where the County has done a certain thing for twenty-three months 
(applied a 5-2, 5-2, 4-3 schedule after securing agreement from the ' 
Association Board of Directors), and the matter is so well understood 
and taken for granted that it may be said that the contracts (i.e. 1988 
and 1989) were entered into upon the assumption that such customary 
action would continue to be taken. I find such customary action 
constitutes an implied tetm of the parties' Article 7 work week language 
of the labor agreement." . 

Since the Employer has proposed a significant change in the negotiated 
status quo ante, it has the burden of establishing a persuasive case for the 
proposed change. Since parties operating in the give and take of collective 
bargaining would normally require an adequate quid pro quo for such a change, 
arbitrators typically require similar justification in the interest 
arbitration process. 

(1) In the above connection, the Employer urges that its proposed 25 
cents per hour increase for the affected classifications in the 
Detective Division, plus Its purported agreement that the 
Detective Division will no longer be subject to on-call status 
during week-ends and holidays, constitute a sufficient quid pro 
quo for the change in working schedule. 

(2) The Association characterized the 25 cents per hour increase as 
insufficient to justify the loss of 244 paid lunch periods per 
year for the affected employees, and the requirement that they 
work an additional 17 days per year, both of which are part of the 
Employer proposal. It additionally urged that the Employer's 
purported offer to relieve the Detective Division of week-end and 
holiday on-call status was first raised at the arbitration 
hearing, and was not included in the final offer of the Employer. 

First, it will be noted that parties to Wisconsin’s statutory interest 
arbitration proceedings are normally precluded from unilaterally modifying 
their certified final offers, and the Employer's offer received by the 
Wisconsin Employment Relations Commission on November 11, 1991 and thereafter 
transmitted to the Arbitrator, makes no reference to any Employer proposal to 

3 Twin Lakes #4 School District, Case 11, No. 43274, INT/ABB 5487, March 
2, 1991, at pages 15-16. (Included quote from Des Moines Transit, 38 LA 666, 
671.) 

4 EmDlover Exhibit 116, at page 6. 
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forego requxing the employees of the Detective Division to periodically 
accent on-call status durino week-ends and holiday periods. Accordingly, this 
alleged component of the final offer of the Employer will not be considired by 
the undersigned in the final offer selectlo" process. 

Next, it will be noted that while the Employer has proposed a 25 cents 
per hour increase, to compensate the affected employees for the change in work 
schedule and the loss of their paid lunch periods, the question remains as to 
whether this constitutes a" adequate quid pro quo for the proposed change. In 
the view of the undersigned the Association LS quite correct that an increase 
in straight time annual earnings of slightly less than 5500, is insuffxlent 
to justify both the loss of 244 paid lunch periods per year and the 
requirement to work 17 additional days each year. Accordingly, the Impartial 
Arbitrator has preliminarily concluded that the Employer has failed to propose 
an adequate quid pro quo foe its proposed change in the work schedule for 
those employees working within the Detective Division. 

On the basis of a" examination of the evidentiary record in light of the 
various arbitral criteria, the undersigned has preliminarily concluded that 
consideration of this impasse item clearly andkstrongly favors the selection 
of the final offer of the Association in theseproceedlngs. 

The Dispute Relative to the Trainins of Corrections Officers 

What next of the dispute of the parties relating to an obligation to 
train and to transfer Corrections Officers to Patrol Officer duties for those 
hired between January 1, 1990 and January 1, 1992? The evidentiaey record is 
mixed with respect to this item, with Association Exhibits #59 throuah X64 
indicating that newly hxed corrections officers had continued to be informed 
by letter, between April 24, 1990 and January 24, 1991, that a condition of 
continuing employment was their successful completion of the mandatory recruit 
training program, when offered. On the other hand, certain testimony offered 
by the Employer indicated that the newly hired corrections officers had been 
informed at the time of their employment, that tranfers to Patrol Officer 
status would be significantly restrlcted. 

The Union is quite correct that various of the specific cost arguments 
advanced by the Employer are not supported in the evldentiary record, but it 
is reasonable to infer that the training and transfer of CorrectLons Officers 
to Patrol Officers would entail some costs. On the other hand a strong 
equitable case can be made on behalf of those recently hired Correctlons 
Officers who would prefer to have training and transfer consideration 
equivalent to that available in the past. 

0" the basis of a careful examination of the record and the various 
arbitral criteria, the Impartial Arbitrator has prellmlnarily concluded that 
neither party has made a completely persuasive case with respect to the 
effective date of the new contract language restricting transfers between the 
Corrections Division and the Patrol Division. Accordingly, this impasse item 
will not be accorded determxetive weight in the final offer SeleCtiOn 
pP3ce55. 

The Waoe Impasse 

While the parties are not significantly apart in their final wage 
increase offers, the Association submitted that there had been a significant 
decline in the relative wages paid to those in the bargaining unit between 
1988 and the present, and urged that arbltral selection of its final offer 
would tend to arrest the decline. In support of this proposition it 
emphasized certain data relating to the wages pald by various external 
cornparables. 

While Section 111.70161 does not prioritize the various arbitral 
criteria, it is widely recognized in Wisconsin and elsewhere that the 
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comparison criterion is normally the most Important of the various criteria, 
and that so-called intraindustry comparisons are generally regarded as the 
most important and the most persuasive of the possible comparisons. These 
conclusions are consistent with the following observations from the 
authoritative book by Irving Bernstein: 

*a. Intraindustry Comparisons. The intraindustry comparison is more 
commonly cited than any other form of comparison, or, for that matter, 
any other criterion. More important, the weight that it receives is 
clearly preeminent; It leads by a wide margin in the first ranking of 
arbitrators. Hence there is no risk in concluding that it is of 
paramount importance among the wage-determining standards. 

Wage parity within the industry is so compelling to arbitrators 
that, absent aualifications dealt with below, 
its iorce. Its persuasivene'ss, in fact, 

they invariablv succumb to 
p&ides-as sound a-basis for 

predictions as may be uncovered in social affairs. The loyalty of 
arbitrators to this criterion at the general level could be documented 
at length..."5 

In the case at hand the parties are not in full agreement with respect 
to the composition of the primary intraindustry comparison group, with the 
Employer emphasizing the Group consisting of Brown, Fond du Lac, Manitowoc, I 
Outagamie, Sheboygan and Winnebago Counties, and the Association urging 
consideration of a wider group. When parties disagree with respect to the 
makeup of the primary external comparison group, arbitrators will normally 
look to their bargaining hlstory, including any prior interest arbitration 
proceedings, and they are extremely reluctant to abandon or change such 
established selatlonships. These principles are described as follows by 
Bernstein: 

"The last of the factors related to the worker is wage history. 
Judged by the behavior of arbrtrators, it is the most significant 
consideration in admlnlsterlng the intraindustry comparison, since the 
past wage relationship is commonly used to test the validity of other 
qualifications. The logic of this posltro" IS clear; the ultimate 
purpose of the arbitrator is to fix wages, not to define the industry, 
change the method of wage payment and so on. If he discovers that the 
parties have hlstorlcally based wage changes on lust this kind of 
comparison, 
again..." 6 

there is virtually nothing to dissuade him from doing so 

In their previous interest arbitrations, Arbitrator Neil Gundennann in 
July 9, 1982 declslon, a copy of which is included in the record as EmDlover 
Exhibit X2, opined that the primary intraindustry comparison group consisted 
of the six counties referenced above; and on November 30, 1983, Arbitrator 
June Weisberger, in a decision included in the record as Union Exhibit t5, 
determined that the primary intralndustry comparlso" group should include the 
City of Oshkosh Police Department in addition to the counties previously 
identified as comparable by Arbitrator Gunderman". Accordingly, the 
undersigned has determined that the primary rntraindustry comparison group 
should continue to consist of Brow", Fond du Lac, Manitowoc, Outagamie, 
Sheboygan and Winnebago counties, in addition to the City of Oshkosh. 

a 

The Arbitrator has tested the Association's arguments relating to a" 
alleged deterioration in the relative wages paid within the Winnebago 
Sheriff's Department by revising the information contaIned in Association 
Exhibits f19 throuoh t34, by using only the primary intraindustry comparison 
group identified above, with the following results: 

5 Bernstein, Irving, The Arbitration of Wages. University of California 
Press (Berkeley and Los Angeles), 1954, page 6. 

6 The Arbitration of Waaes p. 66. 
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TOD Patrol Officer 

_y,,, Awl. HO. Rate Winnebaqo C'nty 
1988 52099 $2103.92 
1989 $2211 52168.25 
1990 $2296 52277.73 
1991 52394 52380.37 
1992 $2476 Assn $2501.37 

C’nty 52476.37 

TDD Detective 

Difference Per MO. 
+s4.92 

-523.75 
-518.27 
-$13.63 

+S25.20 
+0.37 

Yeae Ave. MO. Rate Winnebaao C'ntv Difference Per MO. 
1988 $2269 $2142.13 -5126.87 
1989 52370 52231.39 -5138.61 
1990 $2462 $2320.78 
1991 52577 $2438.30 
1992 $2660 Assn $2524.38 

C'nty $2565.77 

SeraeantlDetective Seroeant 

Year Avq. NO. Rate Winnebaqo C’nty 
1988 $2289 52200.93 
1989 $2384 $2292.64 
1990 $2472 52385.33 
1991 $2603 $2492.94 
1992 S2704 Assn $2592.94 

C'nty S2633,63 

-jl41.22 
-$138.70 
-5135.62 

-594.23 

Difference Per MO. 
-S88,07 
-$91;36 
-$86.67 

-$110.08 
-585.26 

-5110.06 
-S70.37 (after sch. chg.) 

In analyzing the above intraindustsy comparisons it is apparent to the 
undersigned that while there had been a relatively consistent disparity 
between the average wages paid for the three classifications in Winnebago 
County, versus the averages for the six other employers in the primary 
intraindustry comparison group, the data does not, viewed alone, persuasively 
support the selection of the final offer of either party. The Top Patrol 
differential will apparently be eliminated with the adoption of either final 
offer, and the fnal offer of the Employer on the other two classifications is 
somewhat higher due to its proposed buy-out for the change in work schedule 
withn the Detective Division. Accordingly, and despite the relative 
importance normally attached to the intraindustry comparison criterion, it 
cannot be assigned determinative importance in these proceedings. 

What next of the arguments of each of the parties relative to the cost- 
of-livino criterion, and their claims that this consideration favored the 
selection of their ndivldual wage increase offers? The Employer projects a 
5.6% increase in living costs during the terms of the renewal agreement and 
urges that its final offer is closer to this fxgure than is the final offer of 
the Union. The Union, on the other hand, cited an approximate 9.4% increase 
in consumer prices during the two year period preceding the submission of its 
final offer, and it urged that its aggregate wage increase proposal of 9.5% 
was very close to that necessary to offset cost of living increases. 

Both parties are urging different base periods for estimating or 
measuring cost of living increases, which is a very common problem in applying 
the cost of living criterion in wage disputes. This problem and its normal 
handling in arbitration is discussed in the following additional excerpt from 
Bernsteins' book: 

"Base period manipulation . ..presents grave hazards. Arbitrators 
have guarded themselves against these risks by working out a quite 
generally accepted rule: the base for computing cost-of-living 
adjustments shall be the effective date of the last contract (that is, 
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the expiration date of the second last agreement). The justification 
here is identical with that taken by arbitrators in the case of a 
reopening clause, namely, the presumptlo" that the most recent 
negotiations dasposed of all factors of wage determination. 'TO go 
behind such a date,' a transit board has noted, 'would of necessity 
require a re-litigation of every preceding bargain concluded between the 
parties and a re-examination of every preceding arbitration between 
them.' This assumption appears to be made eve" in the absence of 
evidence that the parties explicitly disposed of cost of living in their 
negotiatrons. Where the legislatrve history demonstrates that tpis 
issue was considered, the holding becomes so much the stronger." 

I" accordance with the above, only those increases which have occurred 
since the parties last went to the bargaining table should appropriately be 
considered by the Arbitrator, and any excesB of these increases beyond those 
anticipated and provided for by the parties in their last negotiations should 
be considered in determining subsequent wage increases. Even after movement 
in the index is measured, however, it is widely recognized and accepted that 
it somewhat overzstates the actual impact of inflation upon employees due to 
the makeup of the market basket of goods and services upon which price changes 
are measured. 

, In light of the different base periods urged for arbitral consideration, 
the lack of negotiations history on the cost of living item, the closeness of 
the final offers of the parties on wages, and the built-in inaccuracies in the 
index, the Arbitrator is unable to assign determinative weight to the Cost of 
living criterion I" the final offer selection process in these proceedings. 

Finally, and without unnecessary elaboration, the Arbitrator will 
observe that the extra 1% increase demanded by the Association is somewhat 
supported by internal comparables; but it will also be observed that the 
Association's demands for additional wage adjustments for Corporals and 
Detectives, based upon their relationship to the Top Patrol and the Sergeant 
positions, are based more upon argument than upon hard evidence in the record. 
If the latter were the only impasse item in the record, the Arbitrator would 
be forced to conclude that a persuasive caBe had not been made for the 
increases, and to this extent arbltral consideration of this item somewhat 
favors the selectlo" of the final offer of the Employer. 

The Emolover Proposed Addltlon to Article 7 and the Impasse Relatins to 
the Application of Proqressive DisclPllne 

Although the parties argued the significance of these items at length, 
it is apparent to the undersigned that they are entitled to relatively less 
weight in the final offer selection process than other impasse items. 

Whether the Employer proposed addition to Article 7 is intended to 
merely clarify the language or whether it is a" attempt to substantially 
change the underlying substance of the provision 1s not for this arbitrator to 
determine. That facts remain, however, that no preliminary discussion of the 
proposed change took place in negotiations, and there was no substantial 
evidence introduced at the hearing to explain the perceived necessity or the 
anticipated meaning and application of the proposal; the County'8 failure to 
discuss the matter is particularly unusual due the parties grievance and 
arbitration history with the provision. Without unnecessary elaboration, the 
undersigned will merely indicate that arbitral consideration of the 
negotiations history criterion, clearly favors the posltion of the Association 
on this impasse item. 

I" next addressing the dispute of the parties relative to the 

7 The Arbitration of Waoes, page 75. (Included quote from Public Service 
Coordinated Transport, 11 LA 1050) 
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Associatron proposed twelve month time limit on consideration of prior 
discipline for future progressive discipline purposes, the arbitrator finds 
the following considerations to bear upon the merits of the Union's proposal: 
the past practice of the patties, if any, is not completely clear from the 
record; there is no evidence in the record that the parties have experienced 
any significant difficulty I" this area; EmPlover Exhibit I3 indicates that 
only one of the primary intraindustry comparable8 has a contractual time limit 
on consideration of prior discipline; on the other hand, wer Exhibit f4 
shows that three of six internal cornparables have such a limitation provided 
for in their collective agreements. Stated simply, the record is relatively 
evenly balanced relative to this item, and in considering the evidence against 
the various arbitral criteria, the Arbitrator has preliminarily concluded that 
the position of neither party is significantly favored over the other. 

Summarv of Preliminarv Conclusions 

As discussed in more significant detail above, the Impartial Arbitrator 
has reached the following summarized, principal preliminary conclusions: 

(1) The County's July 21, 1992 submission of the decision of the 
Wisconsin Supreme Court in Manitowoc v. LOCal 9868, AFSCMB. AFL- 
=, Case Number 90-2097, and its accompanying arguments related 
to the case, have been accepted into the record pursuant to 
Sections 111.77t6)(al and (hl of the Wisconsin Statutes. 

(2) After carefully considering the merits of the two elements of the 
Association's final offer challenged by the County under the rule 
of law enunciated by the Wisconsin Supreme Court in the Wanitowoc 
County case referenced above, the Impartial Arbitrator has 
preliminarily concluded that neither is illegal per se; 
accordingly, the County's request for arbitral selection of Its 
final offer on the basis of the rule of law reflected in the 
Court's decision, is denied. 

(3) Wisconsin statutory interest arbitrators operate as an extension 
of the parties' collective negotiations, and they seek to arrive 
at the same end point the parties would have reached at the 
bargaining table, but for their inability to agree. In so doing, 
these arbitrators normally respect the following principles: 

(a) 

(b) 

(C) 

(d) 

Contract renewal negotiations do not start from scratch, but 
rather start from the base of the expiring agreement, 
Including enforceable practices which have become part of 
the parties' whole agreement. 

In the event that one party or the other is faced with a 
demand to significantly modify past practice, to eliminate 
or to significantly modify previous language or benefits, or 
to add new language or innovative benefits, the process of 
give and take bargaining takes place, and neither party 
would normally give up significant language or benefits or 
practices, without a" adequate quid pro quo from the other 
party. 

When a negotiations impasse moves to interest arbitration, 
the arbitrator adopts the same rationale as the negotiating 
parties, and he will avoid changing the status quo by giving 
either patty what it could not have achieved at the 
bargaining table; in this connection, the proponent of 
change has the burden of establishing a persuasive case for 
such change, and it bears the risk of non-persuasion. 

If a" interest arbitrator concludes that a proposed change 
could not have been achieved at the bargaining table, he 
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~111 be extremely reluctant to adopt such proposed change. 

PartIes to W~scons~n's flnal offer interest arbitration process 
are normally precluded from unilaterally modifying theu final 
offers. The Employer's expressed willingness to forgo the 
scheduling of employees assigned to the Detective Division to on- 
call status during week-ends and holiday periods, was not included 
in its final offer submitted on November 11, 1991, and it had no 
right to change its final offer thereafter; accordingly, this 
alleged component of the fIna offer of the Employer will not be 
considered by the undersigned in the final offer selection 
process. 

(4) 

(5) The Employer has failed to propose an adequate quid pro quo to 
justify its prowsed chancre in the work schedule for those 
employees assloned to the Detective Division, and arbitral 
consideration of tha impasse item clearly and significantly 
favors the selection of the final offer of the Association in 
these proceedings. 

(6) On the basis of a careful examination of the record and the 
various arbitral criteria, the Arbitrator has preliminarily 
concluded that neither party has made a completely persuasive case 
with respect to the effective date of the new contract lansuaae 
restrictins transfers between the Corrections Division and the 
Patrol Division. Accordingly, this impasse item will not be 
accorded determinative weqht in the final offer selection 
pPOC~SS. 

(7) In next addressing the wage increase impasse item, the following 
prelimuxry conclusions are indicated. 

(a) The comparison criterion us normally the most important of 
the arbltral crrteria, and the so called intraindustry 
comparison is normally the most important and the most 
persuasrve of the var1ou.s possible comparisons. The primary 
lntraindustry comparison group for the Winnebago County 
Sheriff's Department consists of Brown, Fond du Lac, 
Man1towoc, Outagamie, Sheboygan and Winnebago counties, in 
addltlon to the City of Oshkosh. 

(b) Despite the relative importance normally attached to 
intraindustry comparisons, it cannot appropriately be 
assigned determinative weight in these proceedings. 

CC) Cost of living considerations cannot be assigned 
determrnative weight in evaluating the wage proposals of the 
parties. 

Cd) The Association's demand for the extra 1% wage increase is 
somewhat supported by internal comparables. It has falled 
to make a persuasive case for the additional wage increases 
for Corporals and for Detectives, however, and for tying 
their wages to the Top Patrol and the Sergeant positions; 
to this extent, arbitral consideration of this impasse item 
somewhat favors the selection of the final offer of the 
Employer in these proceedings. 

(8) In next considering the Employer proposed addition to Article 7 
and the impasse relating to the application of progressive 
discipline, the undersrgned has concluded as follows: arbitral 
consideration of the negotiations history criterion clearly favors 
the positIon of the Association on the Employer proposed addition 
to Article 7; the record does not definitively favor the position 
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of either party on the Union's proposal for a time limit on the 
applrcation of progressive discipline. 

Selection of Final Offer 

Based upon a careful consideration of the entire record in these 
proceedings, and a review of all of the statutory criteria, the Impartial 
Arbitrator has preliminarily concluded that the final offer of the Association 
is the more appropriate of the two final offers. This conclusion is most 
strongly supported by the evidence in the record which clearly and 
significantly favors the position of the Association on the County proposed 
change in the work schedule for employees of the Detective Division, in 
addition to the other considerations referenced above. 



. 
AWARD 

Based upon a careful consideration of all of the evidence and arguments, 
and a review of all of the various arbitral criteria provided in Section 111.77(6) 
of the Wisconsin Statutes, it is the decision of the Impartial Arbitrator that: 

(1) The final offer of the Association is the more appropriate of the 
two final offers before the Arbitrator. 

(2) Accordingly, the final offer of the Association, hereby incorporated 
by reference into this award, is ordered implemented by the parties. 

. & LlT& 
WILLIAM W. PETRIE 
Impartial Arbitrator 

August 8, 1992 


