
CIRCUIT COURT DANE COUNTY 

VS. 

STATE BOARD OF PERSONNEL; 

Reepondent. 

DECISION ON REVIEW 

Before Hon. Richard W. Bardwell, Judge, 

---------------___------------------------------------------------- 

% 
This Is a review under Chapter 227 of a decision, findiiga 

‘-, 
of fact, conclusions of law, and order of the State Board of Personnel 

dated April 21, 1967, sustaining petitioner’s discharge by hla appoint 

ing authority, Mr. C. Hayden Jamlson, Executive Director, of the State 

of Wisconsin Investment Board. 

The petitioner, Frederick J. Brown , was appointed to the pos 

tion of director of real estate and mortgage Investments of the Invest 

ment Board on September 28, 1961. He successfully passed his probatlo 

ary period and attained permanent status on April 1, 1962. This was 

accomplished during the tenure of Mr. Jamisonls predecessor. 

The position here at lsaue is one of three directorships of 

the State Investment Board., The other two deal with stock Investments 

bond purchases, and corporate loans, These three positions are in 

salary range 22, the very highest in the State classified service, and 

each carries a salary up to $25,000 per year. Indlcatlve of the high 

status of these three directorships is that in the range Immediately 

below (range 21), there are likewise only three positions, while in 

salary range 20 there are 36 positions. .,. ’ _, . . 
. 
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Moreover, when a vacancy occurs in one of the investment 

directorships, the Investment Board of Trustees is permitted to fill 

the position under section 16.17(4), stats., which allows nationwide 

recruiting and suspends the necessity of any competitive examination. 

This unusual procedure is followed presumably because there are so few 

people capable of filling these high level jobs. 

In any event, by July 19, 1966, Executive Director Jamlson 

had become dlssatlsfled with Brown's performance, and he wrote Brown a 

letter Indicating his intention to terminate petitioner's employment as 

of the end of 1966. The letter of July 19th also invited Brown to seek 

other employment, 

On November.28,.1966, Jamlson wrote the following letter of 

discharge: 

"Dear Mr. Brown: 

This 1s the official notice of the termination 
of your employment with the Investment Boa'rd on 
December 31, 1966. I refer you to letters addressed 
to you dated July 19; 1966 and September 19, 1966. 
Both letters alerted you to the termination of your 
employment on December 31, 1966. 

I am most anxious to assist you in any way I 
can in making the transition to a new position. 
Please let me know how I can help. I have ln- 
strucked Mrs. Dahl to remove your name from the 
payroll at December 31, 1966. 

I appreciate all your efforts on behalf of the 
Investment board and wish you well in your new 
undertaking." 

The above letter incorporates by reference Jamlsonfs reasons 

for being dlssatlsfied a6 expressed In his letter of July 19th. Basl- 

tally there were three reasons: 

(1) Brown's division had failed to generate a reasonable 

volume of real estate Investments of the quality demanded by the Board; 
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rown was not sufficiently famlllar with the accounting 

procedures employed by the division which caused the major burden of 

work to fall on the shoulders of his assistant; 
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$A+ (3) The follow-up work on mortgage investments which had 

been closed was being performed by Mr. Wedlake of the Attorney Oeneral’s 

office rather than by Brown. 

It is Interesting to note that grounds 2 and 3 above were not 

documented at the hearing and were not relied upon by the respondent ’ 

Personnel Board in sustaining the discharge. 

On December 5, 1966, petitioner filed a formal notice of 

appeal. Thereafter, on December 12, 1966, Jamison wrote Brown a de- 

tailed letter setting forth grounds for the discharge. This letter, of 

course, was written after the formal discharge and merely amounted to 

testimony on the part of Jamlson justifying his action. The letter of 

December 12th was accepted as part of Jamlson’s testimony at the hearing 

before the Personnel Board. 

Hearings were held before the Board on January 20, 1967 and 

February 25, 1967. The record of the two hearings conslbts of approxl- 

mately 250 pages of testimony. Petitioner was represented by counsel 

at these hearings, while Executive Director Jamlson appeared In pro, per 

On April 21,. 1967, the State Board of Personnel rendered a 

memorandum decision, findings of ‘fact, conclusions of law, and an order 

sustaining the discharge and dismissing the appeal. A review of the 

Board’s action was then instituted by the petitioner under Chapter 227. 

Oral argument was heard by the court on August 1.8, 1967, and we have 

been favored with very detiiled and exhaustive briefs by counsel for 

petitioner and Assistant Attorney General Robert Vergeront representing 

the respondent Board, 

On this review we are concerned principally with the findings 

of fact made by the Board. 

Section 16.24(1)(a) provides in material part as follows: 
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“No permanent employe in the clasaifled 
service who has been appointed under 8s. 16.01 
to 16.32 shall be discharged except for just 
cause, which shall not be religious or political.” 

The above section was construed in the leading case of Bell 

vs. Personnel Board, 259 Wle. 602, and also more recently In Mahoney 

vs. State Personnel Board, 25 Wls.(2d) 311. 

Those two cases establish that our function, on review, la 

to determine first whether or not the Board’s findings of fact are 

legally sufflclent to constitute “just cause” for discharge. If they 

are, the court then must determine whether the findings are supported 

by substantial evidence in view of the entire record. Copland v. 

Department of Taxation, 16 wls. (2d) 543, 554. 

Finally, assuming the Board’s findings are either Insufficient 

or unsupported by the evidence, the court muat then determine whether 

the record, apart from the findings, would support a discharge for 

“just cause. ” 

We make this latter point because in Bell vs. Personnel Board, 

supra, the circuit court reversed the findings and decision of the 

Personnel Board and ordered Bell, a discharged high level employe of 

the M. V. D., reinstated. In that case the Personnel Board had made 

certain findings that the Commissioner of Motor Vehicles, the appointing 

authority, had reason to believe that his deputy Bell was not cooperat- 

ing in carrying out the commlseioner’s administrative policies and also 

that the commieaioner had reason to believe that Bell was not adminle- 

tering his department properly , was over-lenient to trucking violators 

and favored the creation of a state police force contrary to the wishes 

of the commissioner. 

The Supreme Court agreed with the circuit judge that the 
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above finding8 were legally lnsufflclent as It waa not what the commls- 

sioner believed but rather what the actual fact’s were with respect to 

alleged derelictions,in office which might constitute “just cause” for 

discharge. Thus, IO that case the high court determined that the record 

did contain substantial evidence which might have sustained the dlachare 

had the Board made proper findings. Consequently, the case waa remandec 

to the Personnel Board for further proceedings. It Is interesting to 

note that the Bell ca8e le the only reported authority we could locate 

in Wisconsin which deale with the diecharge of a high level civil 8er- 

vice employe. 

Here the Board made the following findings of fact: 

“1. The Appellant was employed in the classified 
service as’ an investment director with the State In- 
veatment Board on September 18, 1961, and attained 
permanent status on April 1, 1962. The Appellant, a8 
one of three investment directora, was reeponelble for 
the real estate and real estate mortgage lnveatments 
of the State In’vestment Board during the entire course 
of hi.8 employment with the State of Wisconsin; 

“2. The positions of investment director are the 
highest grade positions In the Administrative and Pro- 
fessional Schedule of the classified service and require 
of the Incumbents extraordinary experience, capability, 
and performance; 

“3. The seven trustees of the State Investment 
Board, who determine policy, and the executive dire&or, 
who executes and administer8 that policy, decided that 
the ratio of real estate and real estate mortgage lnvest- 
ments to the entire investment portfolio should be in- 
creased. On the basis of their knowledge and experience 
that such investments of the type and quality required 
were available and that more could be obtained, Appellant 
was mandated to increase the volume of investments that 
he was charged with originating; 

“4 . Despite continuous urging and receipt of ex- 
pressions of dieappointment and diasatlsfactlon with 
his performance, over a period of several months, Appel- 
land did not lncreaee the volume of real estate and real 
estate mortgage investments, nor did he take any steps 
to generate more of that type of investments; 
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“5. It is the prerogative of the trustees of t 
State Investment: Board to establish standards of peI 
formance for its investment directors. It is the dv 
of the executive director to enforce those standarde 

“6. The Appellant, as an investment director, 
did not perform up to the standards set for him by t 
trustees of the investment board; 

"7.' The standard of performance set by the tru 
tees of the investment board for the Appellant was 
neither so unreasonable as to be without rational 
basis nor the result of an unconsidered, willful, ar 
irrational choice of conduct. The decisions theretc 
were neither arbitrary nor capricious; 

“8. As of December 21, fil-7 1966, Respondent 
discharged the Appellant from employment In the clas 
sifted service of the State of Wisconsin on the grou 
among others, that the volume of real estate and rea 
estate mortgage investments originated by the Appell 
did not meet the standard of performance set for hln 
the trustees of the State Investment Board; 

“9. The action of discharge was not motlvated 
either political or religious reasons; 

"10. The discharge of the Appellant by the Res 
ent as of December 31, 1966, from his posltloi of in 
ment director In the State Investment Board, a posit 
In the classified service of the State of Wisconsin, 
for just cause that was not religious or political." 

Capsulized the above findings add up to the followln 

for the discharge. Jamlson and the trustees demanded greater 

from Brown which was not forthcoming. Further, Brown falled t 

standards of performance set by the trustees. The question, t 

is do the foregoing grounds found by the trustees constitute ' 

cause" for the discharge under the law, 

The term "just cause" is defined by H. Eliot Kaplan 

treatise on The Law of Civil Service at page 257 as follows: 

"Some statutes purport to spell out what consti 
tutes 'just cause' as a ground for dismissal. This 
term similar to 'for the good of the service' genera 
embraces such shortcomings as Incompetency, lnefflcl 
lnsubordlnatlon, Infidelity, neglect of duty, absent 

conduct unbecoming an officer or employee 
~&%$'ii6~?~~e, exercise of unusually bad 
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judgment , commission of a crime, discrediting the ser- 
vice, disloyalty, reheal to testify when lawfully 
required, derogatory remarks against a superior or 
other employe, absence without leave, soliciting 
bribes, drunkenness, false statement made In course 
of employment, failure to report when ordered, un- 
cooperativeness, unprofessional conduct, accepting 
gratuities, fraud In examination or appointment, 
and virtually any other dereliction which among 
reasonable-minded men might not be viewed as 
specious or trivial. ” 

15 Am. Jur. 2d, Civil Service, Section 36, p. 497 defines 

“just cause” as follows: 

“Under a sta,tute requiring 1 just cause’ for the re- 
moval, discharge, or demotion of an officer or employee 
in the classified civil service, the quoted words mean 
cause sufficient in law, or any cause which Is detrimental 
to the public service. Legal cause for disciplinary 
action exists If the facts found by the commlsalon dla- 
close that the employee’8 conduct Impairs the efficiency 

& 
&stante the enut19yeeti3 con&& 

f 

of the public service, but there must be a real and 

and the efficient operation of the public service; 
otherwise, legal cause la not present,” (hphasls supplied) 

In Stiles vs. O’Donnell, 229 Mass. 208, 118, NiE. 347, the 

Supreme Court of Massachusetts held that a charge of “failure to exer- 

cise proper diligence in discharging the functions of one’s office” 

did not constitute legal cause sufficient to warrant a discharge. 

See also People vs. Hoehler (Ill.) 90 N.E. (2d) 729. - 

In the rather recent case of Oliver vs. Spitz, 76 Nev. 5, 

348 P.(2d) 158, the Supreme Court of Nevada held that a department 

rule providing that a class,lfied employe could only be discharged 

for “just cause” was consistent with the statute which provided that 

an appolntlng authority could dlsmlss any permanent ,classlf’ied em- 

ploye when the appointing authority felt that the good of the public 

service would be served thereby. The Nevada court further held that 

removal for “Just cause” means “cause sufficient in law” which both 

the Personnel Board and the high court found lacking in the Oliver 

case, and the employe’s reinstatement was ordered with full back pay, 
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Anyone familiar with the history and background of the civil 

service system In both federal and etate service knows that it has 

certain salutary effects on the caliber of the average employe. It 

tends to reduce or ellmlnate nepotism and political patronage commonly 

referred to as the “epoIls system,” However, the system, as It has 

developed, does provide for certain tenure rights with respect to dls- 

charges thus tying the hands of an appointing authority who may be 

honestly attempting to upgrade the performance of his department. 

Hlstorlcally cIvIl service was adopted In order to Insure 

that the most qualified person would be selected for a particular job. 

Once selected the worker served at the will of his superior. There was 

no tenure. However, over the years the system has evolved so that nbw 

an appointing authority has some discrltlon In making his initial ap- 

pointment. He picks one of three on a list or rejects all three and 

asks for another list. On the other hand, he cannot discharge the one 

selected, once permanent etatus has been achieved, except for a sub- 

stantial reason, defined In the statute as “just cause.” 

In our judgment If the record supported the Board’s finding 

that Brown had failed to meet a reasonable amount of productlon man- 

dated by the Board, such failure would probably be sufficient cause 

for hls d1smlssal. 

With respect to his alleged failure to measure up to the’so- 

called standards set by the Board of Trustees, this Is another matter. 

We have combed the record carefully and cannot locate just what those 

standards really were. None of the trustees testified at the hearing, 

J and Mr. Jamlson was far from clear as to what he considered the appli- 

c/ cable standards to be. A glance at the Board’s memorandum decision, 

which accompanied ItB findings, indicates what the Personnel Board 
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subjectively thought the standards should be. At page 2 of the 

opinion, the Board stated: 

“For Its Investment directors, the state 
cannot be eatlsfled with just sound, capable 
personnel. When an investment director 1s delected 
by this unusual method, it Is reasonable to expect 
that he will be a paragon. By experience, cape- 
blllty, contacts, herd work, ‘feel’ for the work, 
and et times, sheer luck end educated guessing, he 
should be able to meet whatever standards of per- 
formance that qualified and currently knowledgable 
superiors might set for him.” (Enphasie supplied) 

A paragon is defined es: 

“A model of superior excellence or perfection. ” 

Webster’s New 20th Century Dictionary, 2d Edition. 

It would appear that the Personnel Board arrived et it8 

standards for the poeltlon based on certain testimony of Mr. Jamlson 

in the record. Certainly such standards are subjective and virtually 

Impossible to comply with’. Civil servants In the higher, echelons 

would have no job protection whatever should the arbitrary standards 

prescribed by Mr. Jamlaon and adopted by the Personnel Board be ap- 

plied to other cleaalfled poaltlona. No reasonable person ever argued 

that a civil service system insures the very highest excellence in any 

part .cular position. Actually experience Indicates it produces a . 

i 
high level of average accomplishment, adequate but not outstanding. 

We note with interest that neither Brown nor Mr. Lobdell, the only 

other lnveetment director who testified, were college graduates. 

Thus, the lofty requirements spelled out for the job by the Personnel 

Board end Mr. Jamlaon do not square with the job specificetlone. 

\/ 
These highly unusual standards, e paragon of excellence, seem to have 

been adopted to justify the dlacherge after the fact. 

We now turn to the question of whether Browns claimed lack 

of production is supported by substantial evidence. We have examined 
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d 
the record carefully in this connection , and In our considered judg- _:, 

, 
ment this charge Is not substantiated. 

First, there was no actual qubta of production ever set for : 

J petitioner. In other WOrdB, Mr. Brown was never plainly told what he 

J had to do in order to measure up to JamlBOn’s wishes. It was all very 

vague. He was never directed to bring In X dollars of mortgages in X 
1, 

WeekB or months. For example, at page 24 of the record, Trustee Slech& 

asked the following penetrating question bearing on production: 

“MR. SLECHTA: Let me ask a quest Ion of Mr. 
Jamlson. aranting. that your testimony iB correct 
In all Its aspects and granting your position Is 
correct also, what can you tell us as to the avall- 
ability of this type of Investment, or could some- 
body else have dbne a better job?” 

Mr. JamlBOn then replied: 

“Well, the only thing I can judge this by Is 
the actlvlty thit I know other comparable financial 
Institutions have pOBted, plus the activity that we 
have experienced In just the three years -- three 
months In which Mr. Brown has been out of the 
offlce. That Is a period of about 30 days. 

, .3 /I 

“Now, we have a $4,200,000 Firestone application 
which looks like It will go; we have a $4 million 
application from St. Regls Paper Company and a 
mllllon two from Revon. Now, that Is roughly $10 
million In three weeks.” 

’ 

It actually turns out that the Firestone, St. Regls, and 

Revlon mortgages, totaling $10 million dOllarB, were spurious. They 

never materialized, and we have no Idea what the department’s mortgage 

production was after BrOWn’B departure. 

We,,do know from the record that Brown’s performance measured 

up to and exceeded that of his predecessor. It approximated $173 

,mllllon dollars per year during his five-year tenure. .It 1s ala0 

clear that at the time he was discharged Mr. Brown had some $36 

million dollars In advance commitments on the books4 The proceeds 
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from these mortgages would not be paid out until after 1967 because of 

the absolute restriction under which the department was operating. As 

stated by Mr. Jamlson at page 86 of the record, petitioner was working 

from about May 28th until the end of 1966 with absolute restriction. 

He could secure advance commitments, but none of the mortgage proceeds 

could be paid out until well after January of 1967. This waa expla’lned 

by Mr. Jamlson at page 88 of the record as follows: 

“MR. JAMISON : Exactly right, and this must 
not be lost sight of. H& was locked In with acqulsl- 
tlona after May 28, 1966. He could get nothing that 
paid out before 1967. That was our Investment 
strategy, but I am not judging on the basis of in- 
vestments acquired during t&& period. T am 
judging on the basis of commitments issued. 

“So I don’t want to understate the problems 
that Fred faced at all. He faced very demanding 
problems. 

“Q In other words,” you wouldn’t want to see him make 
a commitment up until the middle of 1967 now. You 
wouldn’t allow that, would you? If Ooodyear dame 
in and said, ‘We want money in March of 1967,’ he 
couldn’t make that, could he? 

"A He could conceivably now because Interest rates 
have dropped and our bond portfolio Is limited 
and If he brought In something attractive enough, 
we would sell off the bonds and take the real 
estate, We weren’t in that position. We had 
high interest rates and a whopping big market 
loss in our bond portfolio. So I had nothing 
to sell. I had to go on the basis of cash flow 
only. You see, this changes almost hourly and 
you just -- the strategy may apply for three 
months and be radically changed the next three 
months. ” 

It Is interesting to note that at the time Mr. Brown assumed 

his position, his division was Investing about 13 percent of the entire 

fund assets. Mr. Brown retained this 13 percent ratio during his 

entire tenure even though the fund’s assets grew appreciably. This 

was without adding help. 

During his testimony, Mr. Jamlson stated that he expected 
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Brown to-live up to the standards required In the private sector, For 

example, at page 23 of the record, he testified: 

“Mr. Brown can't perform up to the standards 
that I would expect In the private sector, but if 
I am told here that the standards of performance 
In the State service are different from those In 
the private sector, I can very nicely live with 
the situation. There Is no hostility between me 
and the appellant, and I would just ask for more 
personnel, and we ,wlll just move out just as we 
would have In the absence of any determination 
on it." 

Actually Mr. Jamlson never stated what type of performance 

In terms of production the private sector would demand. Two dlsln- 

terested expert witnesses with much experience In the real estate 

mortgage field, Mr. James Paffhausen and Mr. David Tolzmann, stated 

that petitioner had a good professional reputation in the field and 

that his production compared quite favorably to that expected in the 

private sector. Also Mr.'Charles Lobdell, director of stock lnvest- 

ments for the State fund, stated that In his oplnlon Mr. Brown was a 

qualified, aompetent professional. 

Based on careful study of the record, we do not find any 

substantial evidence to support the finding that Mr. Brown was not 

meeting the production requirements of his position. By discharging 

J Brown on this record, Jamlson and the State Board of Personnel have, 

by administrative action, declassified the job. We agree that posl- 

tlons such as the three directors of the State Investment Board, 

paying salaries equal to that of the Qovernor, are extremely sensl- 

tlve jobs and probably should not be under civil service. It is 

fairly arguable that the executive director should have a free hand 

to hire the best talent available to manage and safeguard these state 

trust funds. Further, he should be able to remove such appointees at 

will If they fail to measure up to the subjective standards of 
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exceptional excellence required. If the foregoing 1s desirable, the 

positions must be declassified , and there are legal ways to accomplish 

this. 

Under section 16.24(z) a position may be eliminated through 

a reorganization of the office. A person discharged as a result of 

such reorganization Is then placed on the appropriate reinstatement 

list, Here the discharge occurred before the reorganization which, 

apparently, has now occurred. Mr. Jamlson testified at the hearing 

that he had not filled Brown’s posltlon, and that It was his Intent 

not to fill it. Thus; the department appears to be functioning as 

well with two directors as it did previously with three. This Is 

true, despite Jamlsonla complaint. that If he had to continue with‘ 

Brown as a director, he would have to hire additional personnel tp 
: ‘ii 

help Brown. It Just doesn’t add up. Some of Jamlson’s testimony is 

self-contradictory on Its face. Certainly a position may be eliml- 

nated or declassified by proper admlnistratlve action. That was not 

done here. 

We conclude that the Board’s finding as to Brown’s failure 

to meet allegedly prescribed standards did not constitute “just cause” 

for discharge. We further hold that the record’lacks substantial 

?vldence to support the charge that Brown failed to meet tile pro- 

duction schedule required of him. Consequently, thr flndi! s and 

order of- the Board must be reversed. 

At the time of or@. argument counsel for the respondent 

conceded .that this was a very difficult case. He urged that should 

the court determine that the Board’s findings were either insufficient 

in law or not supported by the evidence we should, nonetheless, remand 

the case for additional findings which would justify the discharge. 
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This procedure, of course, was followed in Bell vs. Personnel Board, 

supra. In light of counsel's request , we will turn our attention to 

the record to determine whether or not It contains sufficient evidence 

to warrant petitioner's discharge for just cause, assuming proper 

legal findings. 

OTHER GROUNDS FOR DISCHARGE ALLEGED BY THE EXEXUTI'JJX DIRECTOR 

In Jamleon's discharge letter of November 28, 1966, he re- 

ferred to his July 19th letter which amplified his reasons for being 

dissatisfied with Brown's services. In the earlier letter Jamlson 

asserts that petitioner was not familiar with the accounting techniques 

employed by his division and that Assistant Attorney General Wedlake 

was doing Brown's follow-up work after commitments were secured. The 

record made at the hearings did not contain any evidence to back up 

either of these charges. 

In addition to the charge that Brown's production of real 

estate and mortgage loans was lnsuffic!ent, Jamlson also charged that 

Brown's production, such as it was, lacked quality and adequate yield. 

The only criticism concerning quality dealt with three mortgages which 

went aour. 

The first was the Shrewsbury Mortgage, an FHA project that 

went into default. This was a loan recommended by Mr. Jacobson, 

Jamlson’s predecessor, and was not in any way petitioner's responsi- 

bility. Thus, we have a situation of a completely unsubstantiated 

charge. 

A second low-quality mortgage was Laguna O'Farrell, a , 
California project that was actually sold In anticipation of default. 

A profit of over $ll,OOO.OO was made on the sale. Jamlson had no 
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specific criticism of Brown on this project. Brown testified that he 

recommended Laguna O’Farrell to Mr. Jacobson subject to inspection of 

the site and approval of the plans. Jacobson approved the mortgage 

commitment but did not follow Brown’s suggestion as to pre-inspection 

of the site and plans. 

The third so-called bad loan was one to Midwest Baptist, 

another FHA insured mortgage which went into default. This mortgage 

was recommended by Brown to Jamison , and apparently the default oc- 

curred because of certain architectural and engineering problems which 

were very dlfflcuLt to foresee, especially without a pre-commitment 

inspection. 

To sum up, what we really have Is one bad recommendation by 

Brown in a period of five years. Certainly this falls far short of 

constituting “good cause”“for discharge within the meaning of the law. 

Certainly It Is not such a dereliction of duty as meets ‘the definition 

of good cause as spelled out by Kaplan in his treatise on the Law of 

Civil Service. 

Another unsubstantiated charge which Jamlson made against 

Brown was that he was creating hypothetical files to create the ll- 

luslon of activity. Specifically Jamison referred to the Baxter Lab- 

oratory and Continental Can files. When the two files concerned were 

produced, it became evident that they were in no sense of the word 

hypothetical but were bona fide tentative commitments. In fact, Mr. 

Jamlson himself had participated In both cases , and It was hl.6 demand 

that Continental Can go directly on the note which caused that loan 

to fall through. In other words, Jamlson’s charge I!lat Brown was 

setting up hypothetical flies to create an Illusion of activity was 

completely groundless. 
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Another criticism of Brown made by Jamison was that he was con- 

centrating too many loans on the eastern seaboard, contrary to general 

Instructions and Board policy that loans should be disseminated as 

widely as possible. Apparently this eastern concentration was due to 

three reasons: 

(1) Mr. Brown was from the Fast and naturally his best 
contacts lay there; 

(2) In the Investment Board's annual report of June 30, 
1964, Jamlson indicated that the policy of increasing 
mortgage Investments in metropolitan areas was strategl- 
tally sound, particularly in the City of New York; 

(3) The Investment Board raised Its minimum loan re- 
quirement from $25O,OOO.OO to $500,000.00 with the ad- 
ministrative direction that loans under $1,000,000.00 
were not favored. 

Obviously it takes a fairly large metropolitan market to produce real 

estate loans In excess of $1,000,000.00. 

It should be ndted that the Wisconsin State Investment Fund 

which has asset& over a billion dollars is considered to be the best 

publicly administered trust fund in the country. The court may take 

judicial notice of the funds performance record over the past ten 

years; overall it has been excellent. The fund has had exceptionally 

good years and It has had a few bad years. 1966 was one of the bad 

years, but this was not due to anything that Brown had done but rather 

because of an overall decline In the stock market from December 31, 

1965 to December 31, 1966. 

The Attorney General apparently realizes that the charges of 

inadequate production, Inferior quality, and Inadequate yield are not 



assertions. It may well be that petitioner was no genius and perhaps 

he didn’t have the “feel” for the job that Mr. Jamison felt It re- 

quired but that falls far short of constituting a dereliction of duty, 

misfeasance, disloyalty, or the type of serious inefficiency which 

constitutes legal cause for discharge. 

At various times In the hearing It was alleged that petl- 

tloner was missing too many good Investments which were ripe for the 

plucking. When specifically asked whether he could cite an example 

of mortgages that Brown failed to bring In, the executive director 

replied, “When a dog doesn’t flush out a pheasant, how can I give an 

Illustration of the ones he doesn’t flush out? I can’t give an il- 

lustration. I haven’t seen them.” (Tr. 1, p. 70) 

Jamison did testify that he had the feeling that there were 

many good mortgages which Brown was falling to bring In. Undoubtedly 

this was true, but the record also Indicates that Mr. Jamison had no 

Idea of what or how many mortgages Brown actually hr; ‘-t before the 

Board, Jamlson undoubtedly has done an excellent job in his overall 

administration of the fund, but the record here Indicates that he was 

not really familiar with the mortgage market. His sub jectlve notion 

of what constituted adequate performance In the private sector did 

not square with the private sector witnesses who testified. None of 

the trustees testified at either hearing, and no unbiased witnesses 

hacked up Jamisonts assertions and conclusions that Brown was incom- 

petent and Inefficient. 

The civil service system In Wisconsin has evolved to the 

point where those with permanent status have certain rights of tenure 

protected by law. A civil servant with permanent status cannot be 

summarily discharged except for “Just cause” as that term has been 

- 17 - 



the right direction. We have previously indicated that under the law 

Jamlson had the right to reorganize his department so as to eliminate 

Brown's job. Actually what Jamlson did was to eliminate the job by 

discharging Brown, This he was not entitled to do unless he could 

prove legal just cause. Our review of the record leads us to the con- 

clusion that the evidence Is Insufficient to support a discharge for 

"just cause" within the purview of section 16.24(l)(a), Wls. Stats, 

We have no alternative but to reverse the findings of facts, con- 

clusions of law, and order of the State Personnel Board. Counsel for 

the petitioner may prepare a formal order effectuating the mandate of 

this decision and remanding the matter to the State Personnel Board 

with directions that the Board enter an order reinstating the petl- 

tloner to his former position with full pay. 

Dated October 17, 1967. By the Court: 

- 18 - 

defined by the courts. The Attorney General apparently takes the 

position that a window washer in state service or some lowly clerk 

can be discharged only for a serious dereliction or malfeasance while 

someone at the top of the civil service structure can be fired when- 

ever the appointing authority feels that someone else could'do a 

better job for the state. This may be good administration, but It 

does not square with the law. In civil service the man at the top 

enjoys just as much tenure as the man at the bottom. In fact, a 

review of the cases would Indicate he probably enjoys more because 

of the extreme paucity of sltuatFons where htgh-level civil servants 

blve been summarily discharged. 

The record Indicates that Mr. Ingraham, one of the Board's 

trustees, at some point tried to get petitioner to take another job 

with a lower classification. Certainly Mr. Ingraham was moving In 



OF WISCONSIN CiRCUIT 6OURT DANE COUNTY 

Petitioner, 2 
0b 

V8. 
DECISION ON REVIEW 

STATE BOARD OF PERSONNEL, 

Respondent. Case No. 

FREdERICK J. BROWN, 

Before Hon. Richard W. Bardwell, Judge. 

--------___-------------------------------------------------------- 

% /’ 
Thla 1s a review under Chapter 227 of a decision, find&e 

‘i 
of‘ fact, concluelone of law, and order of the State Board of v- Personnel 

\ 
dated April 21, 1967, sustaining petitioner’s discharge by hle appolnt- 

lng authority, Mr. C. Hayden Jamlson, Executive Director, of the State 

of Wisconsin Investment Board. 

The petitioner, Frederick J. Brown, was appointed to the poel 

tlon of director of real estate and mortgage investment8 of the Inveat- 

ment Board on September 28, 1961. He successfully passed hla proP.+lon, 

ary period and attained permanent status on April 1, 1962. This was’ 

accomplished during the tenure of Mr. Jamlsonrs predecdseor. 

The position here at issue 18 one of three dlrectorehlpe of 

the State Investment Board., The other two deal with stock Investments, 

bond purchaees, and corporate loans. These three positions are in 

salary range 22, the very highest in the State claselfled service, and 

each carries a salary up to $25,000 per year. Indicative of the high 

atatua of these three dlrectorahlps 1s that in the range immediately 

below (range 21), there are likewlee only three positlone, whlle In 

salary range 20 there are 36 positions. .,. . ’ _, 
. . 

. 
9 I,. 
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?UPL/ 
STATE OF W ISCONSIN CIRCUIT COURT DANE COUNTY Uf?l G  111 
_-__-______----------------------------------------------------- 

FREDERICK J. BROWN, 

Petitioner, @ ! 

-vs- ORDER 
: 389 

STATE BOARD OF PERSONNEL, Case No. 122-338 

Respondent. .iiu 
----__------------------------------------------------------ g-2 

A  review under W isconsin S tatutes, Chapter 227 of $2 

decision, findings of fact, conclusions of law, and order o 
ff 

2 
3 

the State Board of Personnel, dated April 21, 1967, sustaining 

petitioner's discharge by his appointing authority, M r. C . Hayden 

Jamison, Executive Director of the State of W isconsin Investment 

Board, having been heard by this Court and the Court having 

rendered its decision that the petitioner's discharge was with- 

out just cause within the purview of Section 16.24(1)(a), W is- 

consin S tatutes, and an order having been Issued by this Court 

reinstating the petitioner, Frederick J. Brown, to his#former 

position with full back pay from  the date of discharge, a copy 

of said order being attached hereto; 

NOW ON MOTION of Petersen, Sutherland, Axley & Brynelson, 

attorneys for the petitioner, Frederitik J. Brown; 

IT IS ORDERED that the Clerk of this Court transmit to 

the State Personnel Board, S tate O ffice Building, Madison, W is- 

consin, the record herein transmitted to this Court pursuant to 

Section 227.18, S tats., and to include a copy of this Order.' 

Dated this s day of October, 1967. 

BY THE COURT: 

, /r/A  'c.4Q.d AL &Ad 
Judge. 



?UPL/ 
STATE OF WISCONSIN 

FREDERICK J. BROWN, 

Petitioner, 

-vs- 
: 

ORDER 
384 

STATE BOARD OF PERSONNEL, Case No. 122-338 

*Respondent. 
-_-_________-_---------------------------------------------- g-2 

A review under Wisconsin Statutes, Chapter 227 of 2% 

decision, findings of fact, conclusions of law, and order o 
ff 

2 

the State Board of Personnel, dated April 21, 1967, sustaining 
3 

petitioner's discharge by his appointing authority, Mr. C. Hayden 

Jamison, Executive Director of the State of Wisconsin Investment 

Board, having been heard by this Court and the Court having 

rendered its decisionthat the petitioner's discharge was with- 

out just cause within the purview of Section 16.24(1)(a), Wis- 

consin Statutes, and an order having been issued by this Court 

reinstating the petitioner, Frederick J. Brown, to his'former 

position with full back pay from the date of discharge, a copy 

of said order being attached hereto; 

NOW ON MOTION of Petersen, Sutherland, Axley & Brynelson, 

attorneys for the petitioner, Frederick J. Brown; 

IT IS ORDERED that the Clerk of this Court transmit to 

the State Personnel Board, State O ffice Building, Madison, Wis- 

consin, the record herein transmitted to this Court pursuant to 

Section 227.18, Stats., and to include a copy of this Order. 

Dated this 234 day of October, 1967. 

BY THE COURT: 



STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 
______--_------------------------------------------------------ 

FREDERICK J. BROWN, 

Petitioner, : 
OmER q. sudGMc‘nr 

-VS- : 

STATE BOARD OF PERSONNEL, : 

Respondent. : 384 
Case # 122-376 

----_--------------L------------------------------------------- 

’ ( 

A review under Wisconsin Statutes, Chapter 227 of 

a decision, findings of fact, conclusions of law, and order 

of the State Board of Personnel, dated April 21, 1967, sus- 

taining petitioner's discharge by his appointing authority, 

Mr. C. Hayden Jamison, Executive Director of the State of 

Wisconsin Investment Board, having been heard by this Court 

and the Court having rendered its decision that the petitioner's 

discharge was without just cause within the purview of Section 

16.24(1)(a), Wisconsin Statutes: 

NOW ON MOTION of Petersen, Sutherland, Axley & 

Brynelson, attorneys for the petitioner, Frederick J. Brown; 
ANP AD=d& R.w 8. 

IT IS ORDEREDAthat this matter be remanded to the 

State Board of Personnel and that said State Board of Personnel 

immediately render an order reinstating the petitioner, 

Frederick J. Brown, to his former position with full back pay 

from the date of discharge. 

Dated this s /IA day of October, 1967. 

BY THE COURT: 


