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STATE OF WISCONSIN : IN CIRCUIT COURT : DANE COUNTY
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#137-216

RUTH JOANW MARLETT, Surviving
Spouség and Persopal Representative #
of PAUL L, MARLEYT, Deceased,
Petitioner, * MEMORANDUM
-vsS- DECISION
#* -
STATE OF VWISCONSIN
PERSONNIZL BO&LRD,
*

Respondenc.,
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This 1s an action for review of the Decis*on by th°

Board of Perscnnel dated August s -1972., - - R

There are three issues raised in this case;

1, VWhen the 5-member Board of Personnel had by
attrition shrunk to three gqualified and acting mambers
was the action of the only twd who neard the tescimony
in making Findings of Fact and an Order that the dlschar
of Mr, Marlett was for Justiflable cause a proper and
legally vallcé order of the Board of Personnel?

2, Mr, Merlett having dled a month before the Order,
viz., July 14, 1972, would his cause of action in this
special p“oceedin survive under §895.01, Stats., in the
event the decision of ¢the Board of Personnel had been that
he was discharged without cause?

3. Is there substantizl evidence in the record to
sustain the finding of the 3Board of Personnel that by the
greater welght of the credible evidence to a reasonable
certainty that Marlett's discharge "was for Jjust cause™?



If issue No, 3 1s answered in the affirmative, Y
thls would obviate any necessity for the consideration N
of issue No, 2, However, in order that the Supreme
Court may nave the full rationale of this Court, all
threce lssues will ©e considered and determined,

l. ..Order of the Board of Perconnel

Two long-time members of the Board ol Personnel,
John H. Shicls and Jerome Slechta, resigned from thelr
service to the State on July 16, 1972, and July 24, 1972,
respectively., 1In the meantine on June 12, 1972, this
Court remanded this case to the Board of Pergonnel vecauce
the verbisge used in making the Flndings of PFact and Con-
¢lusions of Law was not in strict accord uvith the decisicn
0. December 2, 1971, in Roinke v, Personnel Beard, 53 Wis,
2¢ 123, 7The renand was ¢ © 0y Scipulacion witnh one
ayroval of Chairman John z, Shiels,

Chairman Shiels grantad -the petitioner_two weeks within
which to file adcditional bdbriefs, all of which was not
complied with, but petitioner did file a brief on July 12,
1972, The respondent filed his brief on August 17, 1972,

On August 24, 1972, of the three remaining members on
the Board, only two could act because the petitlioner had
demanded that ir, Brecker discualify himself from the
case because there was some of the oral testimony that he
had not nheard. Petitloner refused to allow Brecker to
participate even with a reading of the transcript of the
testimony, as provided in §227.12, Stats., insofar as he
had not heard all of the tes»iﬂony and would be unable to
pass upon the credibility of the witnesses, On August 24th
the two remaining members, who had heard 2ll of the testimony,
made and signed the Findin;s of Fact, Concluscions of Law
and the Order which was signed by the Chairman,

Petitioner's Motion for Judgment Notwithstanding the
Findings of Fact and Conclusions of Law must be denied
because it would amount to Judgment as of a default,
and most certainly there i1s no default in this case, It
is at most an imaginary default created chiefly through
the in*ennity of Petitlionertis counsel in speclfying which
Board members are elipible and those who are not eligible
to act upon business properly brought before them,



. Wisconsin Statutes 15,07(4) provides:

"A majority of the membership of a board

¢ eonstitutes a quorum to do business and,
unliess a morc restrictive provision is
adopted by tvhe board, a majority of a quorum
may act in any natber within the Jurisdiction
of the board.

The only two members remaining on the 3-man Board
who were eligidble toparticipate pursuant to the demand
of Petitioner met and reviewsdthe Findings of Fact and
Conclusions ¢f Law, and it is stated Iin the prelude fo
Lne Fincdinzs that such Findings are based on "all »F

thhe evidence produced at the initlal hearings and on
r-view ol the transcripts I the testimony ol all of
tr2 witnesses and conside ation of all exhibits offered

ar.d adﬂluvec, #o% % M

The Wlnhlngs of Fact and Conclusions of Law and the
Order basad thereon have been made in due and proper
form and are valid,.

2. Does Proceedin~ Survive Death ol Emvplovee?

The At ornej General contends that a2 special proceed-
ing for wronzful discharge of a civil service employee is
a tort acuion and coes not survive the death oif tne
employee, The Attorney General 15 mistaken, however, as
this is a contract action.

A contract of employment for an indefinite period
of time 1s terminable at the o1e;su“e of the employer,
Irish v, Dean, 3G Wis, 562 él 76); Hanson v, Chicarso,
B.,& O, %, co., 282 F, 24 758 {(7th Ccir., 1900) cert, denied
356 U.S, ¢50. However, a contract of employment in which
the envlovme has brougnt something additional into the
relation, such as an investment, can be terminated only
for causc, Forrer v, Sears, Roebuck, & Co., 36 Wis,., 2d
388 (1967). :

The very groundwork of the civil service law 1is to
provide trat an employee may be discharged only for cause.,
Therefore by statute the legislature has put the civil




service employee on exactly the same basis as an
employee who nas nade an investment along with hilsg
contract ror services,

A ontract action which is assignable survives the
death of tvhe beneficiary, City of Hilwaukece v, Hoynton
Cab Co., 201 Wis, 581 (1930) AL eariy common lau only
choses in action arising from a contract were asu¢gnable.
Under moda>n lavw the assiﬂnabilluj of things in action
is the rul2, and nonassignability the exception, 6 Am.
Jur, 24, issi-nments, $§27, §29.

f)

No court could be s0 cruel as to say that a civil
service e.vlo;ce who has been discharged unlawfully withouat
cause could notv assign tie pending actlon to a banker in
o.°édeér to providce bread f¢r his children,

3. Evidenze in Record ~ R2: Cause

The 3Boazrd of Personnel sits as the trier of fact T
with the appOlnt¢ﬁ authority on the one nand and the
enployee on the other to assess and evaluate the evidence,
Includingz the CPuG“OilluJ of the witnesses. A finding of
fact that the discharge was for cause can be made only 1°
the Boerd ol Personnel is satisfied to a reasconable certais
by the greater weignt of the credible evidence, that the
discharge was justified, Reinke v, Personnel BOard, 53
Wis. 2d 123, 137.

However, in a judicial review of the Board of Personnel
action, this Court is bound by the Substantlal Evidence
Rule, In zpplyinzg the Substantial ZTvidence Rule the Court
may only determine whether 2 "reasonable man, acting
reasonably, mlrnu have reached the decision; but, on
the other zana, ii a reasonabvle man, acting recasonably,
couldé not have reached the decision from the evidence and
its ini'c rcnces then the decision is not supported by
substanvial evidence and it should be set aside, * * *
/®/he test of reasonablencess is to be appllied to the
evidence &s a whole, not merely to that part which tends
to support the agency's. Kenosha Teachers Union v, WERC,
39 wis. 2d 204, 205 (1968).
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In recgards to substantial evidence in the record,
the Court cowmaendsAssistant Atvforney General Robert J,
Vergeronv for aiding the Court by cempilling a fine
abridgeucnt of testimony before the Personncl Beard,

¥

t should be noted that in the hearing beforc the
Personnel 3oacrd the appcllant jlarlett waived thne
opporsunity for a Bill of Particulars regarding the
speciificztion of reasons for the termination., In lleu
thereof, he was affordod assurances that the respondent
could pu: in hi st, that there could be deferred
eross exznmination of respondent's witneasses and sufficient
recesses ¢o enable him to de
This foriiat was generously followed.

rom viewins the recor: as a whole regarding substantial
evidences the Court agrees with and adopts the portion of
the Personnel Board'!s liemorandum Decision as hereinafter
set fortn:

"Appclilant was a high level state employe (Personnel
Administrctor of the Depertment cof Industry, Lavor and
Human Relations) and excepi for Brown of the Investment
Board, was the most responsible employe that has been
involved in 2 disciplinary hearing in over a deccade,

"Brown v, Personnel 3Board, Dane County Circulf{ Court,
Case o, 122-3(&, Get. 17, L1907, 1s cited frequently in
the briefs of the parties to this Board, rown 1s indeed
a landmark case in the employment performance ol top public
employes, The Board is of the opinion that this case stands
for tne proposition that a division director cannot be
discharged for Just cause because his superior who has the
burden of runnling an entire agency does not subjectively
regard the director as performing adequately,

"fhe Board, however, does noi believe that Brown condones
incompetency in high position as a normal incldent of civil
service, The Board does believe that if there be substantial
convincins objective evidence that a director has not com-
petently monaged the programs and personnel within his
bureau that he should be subject to disclpllne,
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"?umero"" charges have been made against Appellant,
Tnese include poor housckeeping, permitiing a nolsy and
disruu»ivc o::ibL, lack of ha Tmony among his staff and
falllng to do things reguested by the State Bureau of
Persannel that he had agreed to de, There was no real
denial of tnese derelictions by tne Appellant.

"hile none of these specifications or the cumulation
of them would warrant discharge, they are a part of the
totallty of the picture of the Appcllant's performance
as & Bureau Dircctor,

“Where Anpellant really got into trouble was 1in the
conversion Irca thie old payroll system ©O a new o.Le,

"The conversion to.the new payr¢ll systam involved
¢reating iyo turnabout ¢. cuments for each of the 1800
tJ 2000 employes of DILHF. One document related to
personnel, tne ciner to pa roll.

"The creation of the turnabout documents is a big
Jjob recguiring a great deal of clerical work by people
ho uncerstand poyroll, I€, however, i1s not an impossible
job or even one of difficulfy if handled properly.

"It was %he expectation of the State Depariment of
Administration that DILHR could ‘go live'! on the new
system with September, 1970 'A!' payroll. The State
Department of Administration administers central payroll.
The Board believes that Appellant was aware of this expect-
ation,

“"From the record it would appear that the conversion
work ovegan in June, DILHR was not ready to !'go livef in
September; it wes not ready to 'go live! in Octobor,

As a matter of fact it was not .parallel with the old
and ncw systems as of those times,

’

rhis delay was not academic., It was costing DILHR
about $2000 a month to proceed as it was,



fulfillment & program that it wa ave com
pleted, =He cannot take refuge benind the members - of his™

-

"Reilly {Stepnen J. Reilly, Executlive Secretary
of Depariment of Industry, Labor and Human Relatlons and
Marlei{t's immediate superior) bocame convinced that
DILHR wouid not be able to 'go live! in Novenmber,
This was c¢ritical because if the November deadline
was missed, the deparvment could not, because of Che
scnecéhiles of the Scase Department of Adminiscration,
igo live! until someiime in 1971,

"Reilly, then and about October 15, 1970, took
drastic action., He removed Apocllant from direction
of the payreoll function, He put one Kemmerer, a systems
analysv, in charge, Kemmerer with the assistance orf
Reilly, two z2ccounsants drousnt irn and the utillicatien
of the entirs stall of Arpellant's dbureau, put on a crasn
program that somehow was sufificienctly adle to accomplisn
the conversion so as to 'zo live'! on the Hovember FAY
p..yroll, '

[T

"Appellant as a bureau director failed to bring to
5 hi

h duty to have conm-

(%]

stafl or shove th2 responsibilicy off on his superiors,

A reasonable zdequate manager could have accomplisned the
conversion o2 the payroll of DILHR to the new system at
least for the November payroll,

"It really is immaterial to inguire why the Appellant

failed even thouzh the record 1s fuli of devtail. However,

the more important ones other than Appellantis lack of
appreciation of the importance or urgency of c¢ompleting
conversion were:

"Permitting the initial work to be done by a group
of sumnmer YOC young people who had no experience or real
supeérvision; -

"Initially having a supervisor of payroll who was
antagonistic to the conversion and hostile toward those
involved in it;

"In July, assigning the conversion to one girl with
no daclkground in payroll and who virtually did not know
what she was doing;
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"By refusing or failing to utilize the training
offered to his people by the State Department of

Adminl"“ration

"By refusing
to aid in the conversion,

analyst
.

"By neglecting
upon Co expedite

"By 1lulling Reilly out of directive
n was procecding
0ld and new Sysiems were parallel when
therc was no parallel,

him thac
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NORRIS MALONEY, CIRCULT JUDGE



