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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
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CLAYTON LANDAAL,
Petitioner, Case No. 138~392

vs,

STATE OF WISCONSIN MEMORANDUM DECISION
*(PERSONNEL EBOARD},

Respondent,

o e S e M S gy W W W em W T I W W Wk AN SR SR MR en P Ak AR W S G M e wm -

BEFORE: HON, GEORGEZ R, CURRIE, Reserve Circuit Judge

This is a proceeding under ch. 227, Stats., to review
& decision of theState Personnel Board (hereafter the Board)
entitled "Order" dated January 12, 1973, which dismissed the
petitionef Landaal's grievance protesting Fhe reduction of
petitionerts salary from 3657 to $627 per month “effective on
the grlevant's return to the Officer 2 classification”,
which effectlve date was May 31, 1970.

Statement of Facts

The Assistant Attorney General Vergeront, who
represented respondent at the hearing before this Court, con-
ceded that the statement of facts in petitioner's brief is
accuratb_and the facts herein stated are taken from rpetitioner's
brief, The Court might add that such facts are substantially
the same as those set forth by Attorney D. J. Sterlinske,
counsel for the Department of Adminiétrgt;on, in his briefl
tc the Board, which briefl is }ncluded in the Board's return to

this Court.




Petitioner commenced his empleyment in the state
classified service on August 1, 1960, as an Officer I, Trailnce.’
On February 2, 1961, he completed his probatioﬁary perilod and
acquired permanent status In the Officer 1 classification. ' ~
On December 12, 1965, the petitioner atlalned status as an

Officer 2 by reclassification., On August 28, 1968, he trans-

Wisconsin, ¢t

[+}

ferrcd from the Central State Hospital, W
the wiéconsiq Séate Prison, Waupun, Wisconsin. He retained
his Officer 2 classification,

On February 8, 1970, petitioner was selected from a
promotional roster for the position of Industries Techniecian 1
in salary range 9, Hased on a promotibnal examlination, Prior
to acceptance of the promotion, petitioner had been in salary
raﬁge 8 as an Officer 2 and had permanent status in this
¢lasslification., Upon accepting hls promotion petitioner's
salary was adjusted one step upward ($30)} from $6é? per month
to $€57 per month, He was required to serve a six month pro-
bationary period in his new classification. ‘

Petitioner performed satisfactorily in his new position.
However, he did not enjoy his new work. Consequerntly, bn‘ N
May 8, 1970, for purely personal reasons petiticner reguested
permiss}on to rcassume his previous positlon., This request
was made by letter addressed <o é. 0, Cady, wardeh, Wisconsin
State Prison, and reads as follows:

"Dear Warden Cady: . .
"I, Clayton Landall, hereby request voluntary
demotlon from my positlion as Industries
‘Technician 1 « Laundry to the position of

Correctional Officer 2 at the Jdisconsin State
I'rison.




"In requesting this transfer I understand that
% will be able to retain my present salary of
$657 per month, since 1t is within the maximum
of the range for Correctional Officer 2.

et b WOuld like to transfer as soon as suitable
arrangements can be made."

Warden Cady granted peﬁitioner's request by letter

signed by him to petitioner dated May 28, 1970, reading as

L] -
follows:
) "Dear Mr. Landaal:

"Phis 1s to notify you that your request for
voluntary demotion and transfer back to the

officer staff has been approved,

"According to Civi’ Service regulations, you
will retain your present salary of $857 per
month, since 1%t 1s within the maximum of the
Correctional Officer 2 range. No probatlonary
_period willl be required,

"This transfer will be effective on May 31,
1970. Please contact the security offlice
Tor your schedule after this date.,"
Petitioner tlereupon, on May 31, 1970, resumed his
officer 2 position, at the salary deslignated by Warden Cady.

Ee performed in his position in a satisfactory manner,
f o .
Petitioner continued to receive a salary of $657 per month,
&etitioner never received any notice or indicatlion of ény

?cind' from the state during this period that anything in his

-Fituation was amiss,
oy

»l "Then, sixteen months after Petitloner reassumed his

Ogricer 2 position,on Scptember 17, 1971, Petltioner was
l1nforncd that the state alleged there had been a payroll error
?aqd misinterpretations of the law and the Personnel Board Rules.
Eﬁc Poard suddenly asserted th;t Petitioner éhould not have been

|
]pgrmitted to retain the $30 per month increcasc he receilved
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ﬁpon ﬁls promotion after he requeéted a demotlion and reassumed
his former position, y ,// )

Petitloner was alsc informed that his salary was to
be adjusted downward some $30, and that the state would seek
\recoupﬁent of alleged excess salary payments, which were
calculated at $30 per month for 16-mon§hs for a total of
approximately $480.

Petitioner thereupcon flled a grlevance under the
state-wide grievance procedure to protest the state's announced
intended actions. On or about Novémber 16, 1971, petitioner

.was notified by letter signed by Wilbur Schmidt, Secretary of

?fhe Department of Health and Soclal Services, pursuant to Step
!&hree (3) of the grievance procedure that petitioner's
grievance, protesting the reduction of hils salary and recapture
of alleged excess bayments from his future salary, was denied.

A timely appeal from that denial was then taken to
the Board which resulted in the entry of the order'here under
review., The order was accompanled by findings of faet and
conclusions of law. Many of the findings of fact are In
reality conclusions of law which set forth the Board's
interpretations of its own rules,

The Issues

fetitioncr's briefl makes ﬁhese.two contentions which
constitute the 1ssues to be resolved on this review:

(1) Under the Board's rules petiéi&ncf's appointing

officer, Yarden Cady, properly set petitioner's salary

at $657 per month when transferred back from the

¢lasaification of Industries Technicinn to that of
Officer 2. A




(2) If the Court should determine that the Board's
rules propeply intérpreted requlred a reduction in
salary of_$30 prer month when such transfer was madé,
i3 the state equitably estopped from carrying out such
reduction?

Interpretation of Applicable Board Rules

All of the Board's rules on which both parties rely

are to be found in the Wisconsin Administrative Code under the
chapter prefix of "Pers", However, for purposes of simplification,
the Court will refer to them by rule number, such, for exanple,

as Rule 16.01.

It is conceded that Warden Cady was petitioner's
appointing officer at the time of the transfer made effective
May 31, 1970. As such, Appointiné Authority Cady had discretion
to set petitioner's salary for the period beginning with that
date within limits set by the Board!s rules.

Rule 16,01 reads in pertinént part:

"DEFINITION., Reinstatement 1s the restoration
without competition of an employe or former

. employe to a position in the same or z cleosely
related class in which he was previously employed,"

Petitioner returned to a former position in the same
class. He was not required to take an examination in order to
resurn; i.c., he returncd without competition.

.Rule 16.02 1lists four types of reinstatcment: viz.,

(1) acccptance of a voluntary demotion in lieu of impending
lay-ofr; (2) permissive reinstatement; (3) reinstatexment by
Board or court action; and (4) non-completion of probaticnary

period upon promotion., Petitioner contends hils reinstatement
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to the 0fficer 2 classification was a permissive rcinstatement
and is covered by sub. (2) of Rule 16,02. The respondent
contends that it was a non-completion of probationary period
__upéﬁﬁbromotion reinstatement which is covered by sub, (&) of
Rule 16.02
Sub, {2) provides in part:
R "PERMISSIVE REINSTATEMENTS. An employe who
has been separated from state service wit :out
misconduct or delinguency, or who has accegted
.2 voluntary demotion for perscnal reasons, may

establish reinstatement eligibility. . ..
(Emphasis added),

Sub, (4) provides:
"NON-COMPLETION OF PROBATIONARY PERIOD
UPON PROMOTION, See Subsections 16.22(1),
Wis, Stats. and Wis, Adm. Code subsection
Pers, 14.03{(1)."
Sec, 16.22(1), Stats., referred to in Sub. (&) of
Rule 16,02, provides for a six month probationary period for
all state employces in classified service during which they
are subject to dismissal, Rule iﬁ.03(1) requires that any
empl?yee promcted within the same department 1s required to
. servé this probationary period in the promoted classif;cat;on ard
in agaition provides:
"At any time during this perlod the

| appointing officer may rcmove and restore
. the employee to hls former position or a

(\' similar position and zrlary witnout rignt ol
| appcal." (Emprasis added). :

U ‘ .

Petitioncr was not required to undergo a new six month
prob#tgonary perlod when ﬁe was ﬁransfcrrcd back to Officer 2
|
clas?ification. Rulé 16,03(3). The salary to be received by a
zeinététcd employee 1s governed by Rule 16,05, Sub. (1)(b) of

that rule provides:

! '
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SALARY ON REINSTATEMENT. (1) Subject to

the maximum of the salary range to which the
¢lass 1s asslipned, the avpointing officer zhzll
determine the salary rate of an employce who 1s
relnstated as follows:

"An employe not placed on probation may be paild
at any rate between the PSICHM of the range for
the c¢lass relnstated to and the last rate
received . . ." (Emphasis added).

, "pSICM" 1s in effect defined in Rule 1.01(7) as
being the minimum of the rate range applicable to an emﬁloyee
with permanenk status. I} 1s petitlioner's contention that
"Mlast rate received” in sub, (1){b) of Rule 16,05 means, in
the case of petitioner his salary he had been receiving as
Industries Technician 1, which salary was within the maximum
of the rate range for Officer 2, and thus Warden Cady was
authorized to fix his salary upon his reinstatement as Officer 2
at $657 per month, The respondent's brief contends that Rule
16,05(1)(b) is entirely ;rrelevant, because petitioner's
salary 1s governed by Rule 14,03(1) which required that he be paid
hls former salary as Officer 2 before his promotion to Industries

i

Technﬁcian 1.

# | Crucial to respondent's position is its coﬂtention
previbusly mentioned that petitlonerts type of relnstatement
to hiF‘PQrmcr classificatlion as Officer 2 1s that described in
sub, kﬁ) of Rule 16.02 and not that described in sub.{2) =f
this ;uie. - The reason advanced by-respondcnt as to wny ;ub.(a)
is 1nFﬂP11cable is that sub, (2) speaks in terms of an employee

who has accepted "a voluntary demotion for personal reasons"
t -

|
(emphazis added), and sub, (%) of Rule 17.02 provides:




"he action by which a promoted cmploye is
restored to his previous position and salary
as provided in Wis. Adm. Code subscctlion

’ Pers 14,03(1) 1s not considered a deﬂotion.
e See Wis. Adm, Code chapter Pers 10." (Emphasis
= added). )

Rule 16.05(1)(b) applies to all reinstatements generally

except for the two exceptions spelled out in subs, (2) and (3)
of Rule 1(.05, neither of which 1s abplicable to petitioner.
Sub. (;) covers reinstatements where the reinstated employee
1s required fb serve a new probationary period in his new
c¢lassification. Sub. (3) is.applicable only where the promotion
was to a position outside the department which was not the
ﬁetitioner's case, “However, the tr;nsfer back of a promoted
(yployee to his former position during the probatioﬁary period
ﬁeing undergone in the position to which promoted is classifiled
as a "reinstatement” by Rule 16.02(4), and Rule 14,03(1) expressly
provides that in sucﬁ a situation the transfer back is to be at
the same salary as the former position to which restored.

i«‘ There is therefore a conflict between the provisions

1¢ 16.05(1)(b) and Rule 14,03(1) with respect to the
sala&? to be pald petitioner after his transfer bac% to his
Offiéer 2 position if Rule 14.03(1) is applicable., However,
Rulq!lé.ps(l)(b) is general in nature and applies to all recinstate-
mcnts'§xccpt those excepted by subs. (2) and (3) of Rule 16.C3.

' .
Rule 1%4,03(1) is special in nature because limited only to the
speciba type of reinstateﬁcnt taking place while the crnployce
is serJinﬂ a probationary period in the promoted positicn,

It is a cardinal rule of statutory construciion that a gpccific

statute controls over a general statute. HMoran v, Quality

AlumJnLn Cantine Co. (19G7), 34 uwis, 2d Sh2, 553,
i 8




.- This drings the Court face to face with having to decidé
the difficult and perplexing question of whether Rule 14,03
{1) is applicable to the voluntary transfer ;f petitioner
back to hi. position of O0fficer 2 from the position of Industriés
Technician 2, If this question were to be resoclved by reading
Rule 14.03(1) in isolation from the other Board rules, the
Court would be inclined to hold that Rule 14,03(1) only applies
to involuntary tfansfers made by thé appointing officer and
not to the 1n;tant transfer where petitioner voluntarily requested
the transfer.

Fowever, Rule 14,03(1) is not to be construed in
;solation and at least Rule 16,02 must be considered in interpret-
Ehg Rule 14,03(1). Rule 16.02 is entitled “Types and Condition
of Reinstatement." One inference to be reasonably drawn from
this 1s that Rule 16.02 purports by its four subdivisions to
1ist all possible types of reinstatements. As previously
noted herein, the parties contend petitioner?s relnstatement
falls elther under sub.(2)(a) or sub. (4) of that rule,
Respondent contends that it does not fall under sub.(2)(a)
because of the words in that portion of sub,.{2) preceding
par. (a), "who has accepted a voluntary demotlon for personzl
reasons” (crmphasis added), inasmucﬂ as the provisions of" Rule
17.02(hj previously set forth hercin have the effecet of provid-
ing that the actlion of the appointing officer in removing a
proemoted employee durlng his probationary perlod in the new
position and restoring him to his former position is not

conslidercd to be a demotion.

\D
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| If sub, {2)(a) of Rule 16.02 1s not applicable tg

petitioner's reinstatement to his former position, this lcaves
as thc only possible applicable subdivision of that rule suﬁ.

(4), which covers the restoration of a promoted employee

to hls former poéition by his appointing officer during the
probatlonary period as provided in Rule 14.03(1). While
petitioner here requested such réiéstatement it was the warden

as appolnting officer who by his abproval carried 1t out.

The 6ourt has conclg@ed that the Board's interpretation

of Rule 14.03(1) as applying to petitioner‘'s reinstatement

in his former Officer 2 position is at least one of two permissible
" peasonable constructions.‘ Therefore, the Court deems 1t is
_incumbent on it to adopt his construction, and chooses so to
do, The Wisconsin Supreme Court hés repeatedly declarsad that

it accords great weipht-to the interpretation pliced upon a

statute by the administrative agency charged with the duty

of applying such statute, Chevrolet Division, G.11.C. v.

Indusirial Comm, (1966}, 3 Wis, 24 481, 488, and cases cited

Iin footnote T, If several interpretations of a statute are
equally consistent with the purpose of the statute the Court

will aceept the agency's interpretation, Libby, lcleill & LiToy

v. Yisconsin E. B, Comm. (1970), 40 Wis, 24 272, 280.

Because Rule 14.03(1) was applicable tec petitiqner's
reinstatcmént to the position of Officer 2 his legal salary
rate was $627 and not $057 per month, absent any application

of the doctrine of equltable estoppel.
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Estoonel Issuc

Petitioner contends that the state 1s equifably
estopped from reducing petitionerls salary from $657 to $62f
per-ﬁ;;th.

The three factors éssential for equitable estoppel

to lie are stated in Gabriel v, Gabriel (1972), 57 Wis. 2d 424,

429, s follows:

"The tests for appliecabllity of equitable
estoppel as a defense derive from the definition
by this court of such estoppel to be: '. . . action
or nonaction on the part of the one against whom
the estoppel is asserted which induces relizance
thereon by another, either in the form of action,
or nonaction, to his detriment . . .' Three facts
or factors must be present: (1) Action or inaction
which induces (2) rellance by another {(3) to his
detriment " . :

The action by the state here wés Warden Cady's letter
of May 28, 1970, in reply to petiticnerts letter request to
him of May 8, 1970, wheréin the warden approved the request
for "voluntary demotion and transfer back to the officer staff"
and stated, "According to Civil Service regulations, you
will Teéain your present salary of $657 per month,since 1t
is wi&hin the maximum of the Correctional Officer 2 ran;e."
Wardeq Cady was petitilonerts appointing officer under Board Rule
1.01 and under Rule 16.05(1){a) had apparent authority to
deterﬁinc the salary rate of pcetitioner as he did.

:

' fThere also has been inaction by the state in paying

petitiobcr the 3657 per month salary for approximately 16
{ .
months alfter his reinstatement and not raising the claim thzt

‘ .
such Fqiary was 1llepgal until Sceptember, 1971,

» n




There 1s no question but what petitioner relied on
this_acbion of the state through i1ts appointing officer by
his acceptance of .the transfer back to the position of Officer 2
and rellieu upon the state's inaction by continuing in the '
Officer 2 posltion and conforming his style of living to the
salary being paid him.
s In so acting, the petitioner acted to his detriment
as that term 1s-understood in the law, A person suffers a
detriment in law where he foregoes an alternative course of
action upon the inducement of another, Here at the time
petiﬁioner accepted the reinstatement as Officer 2 on conditlion
he retain his $657 per mcith salaré he had two other alternative
options open to him, One was to quit and seek employment
elsewhere, The other was to remain in his position as Industries
Technician 1 at the salary of $£5657 per month untll such time,
If ever, the warden should elect of his own volition to %ransfer
petitioner baclk to Officer 2 status prior to the expiration of
the probationary periecd. Clearly, he was induced vy the state's
action to forego exercilsing either of these two alternative
courses of action and thus acted to his detriment if required
to repay the approximate sum of $430 of salary which respondent
contends was Illegally pald him, Whether this detrinment continuad
beyonl.ihe timc iz September, 1971, when he was notifled that‘
he had been overpaid 330 per month throuch error of law and
the state started paying him at the rate of %027 per month, is

a queation which will be discussed later herein,
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The crucial question is whether equitable estoppel

\ -~
.will lie against the state under the circumstances of this

case,

In Park Blde. Coro. v. Industrial Comm. {1959), 9 Wis.,

2d 78, 87, the Supreme Court quoted with approval the statement
made by Prof, Kenneth Culp Davis in his Administrative Law

A ]
Treatise as follows (Vol, 2, p. 541, sec. 17.09):

"Even though the courts commonly assert
without qualification that equitable estoppel
does not apply to governmental units, and
even though numerous holdings are based upon
such assertions, still the number of holdings 1n
whilch governmental units are estopped is sub-
stantial and growing, both in the federal
¢curts and In the state courts,

"Since the doctrine of equitable estoppel
is founded upon ideas of what is a fair adjustment
when one party has relied to his defriment upon
what the other party has held out, it is hard to
see why the ideas of falrness should differ when one
of the parties happens to be a povernmental unit,
especially when the subJect matter relates to
property or business dealings and not to the
processes of carrying out governmental policies.”

And the movement foward allewing estoppel of govern-~
mental units continues. Davis, Administrative Law Treatilse,
1970 Supplement, p. 607, Sec, 17.09.

Pursuant to the above gquotatlon from Davis's Adﬁinistra-
tive Law.Treatise, the subject matter of the instant actlion
relates to the business dealings of the governmental unit.

usso: Dily, Stores v, City of Chlonesa Falls (1956), 272 Wis.

=

138; LibLy lMelnill & Libby v, Denartment of Taxaticn (1951),

260 Uis. 551; Superior v. Horthuestern fucl Co. (1517),

164 Wis. 631. 1In such case the position of the Wisconsin Supreme

Court 1s clear:
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y "Quoting from 48 Harvard Lav Review 1299,
. the court says: 'If we say with Mr, Justice
~ Holmes, "Men must turn square corners when
they deal with the government," it is hard to see
why the government should not be held to a like
standard of rectangular rectltude when dealing
with 1ts citizens.'" Liboby, McNeill & Libdbby,

supra, p. 560,

-

In sum, in its business dealings with corporate
entities and individuals, appellant asserts that the above
cited cases sustaln the proposition that "the state itself
is bound by principles of equitable estoppel and must not
‘expect more favorable treatment than is fair between men."

State v, Cariyon {1932), 7 P. (2dj 573.

~ The Court is not impressed with reSpondené's argument
th-F estoppel should not lie here because "One who accepts a
position in eivll service submits to the provisions of the
law." It is wholly unrealistic that petitioner should have
been required to know that under the Board's rules he was not
entitled to be pald at $657 per month when told by his supericr
appolnting officer that under such rules he was so entitled.
This is especially true here where even the Court had considerable
difficulty in threadlng its way through ﬁhe maze of Board
rules in arriving at its conclusion that petitloner wasinot,
accofding to the Poard!s rules, entitled to retain his 3657 monthly
salary afver his reinstatement to Officer 2 status., One
of tne ceritical factors 1n arriving at this conclﬁsicn was the
applicatlion of the ctatutory rule of construction thabv a
epecific rule controls over a general rule. It would be most
unfair to require a layman to know sufficicnt law to come to

this concluston,
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\ M‘The Court concludes that e?uitable estoppel does lie
-against the state in this instance, .
There remains for resolution the question of for how
long a period does this estoppel extend, This again has caused
ﬁhe Court considerable difficulty in arriving at a determination,
The Court first after much reflection reached the cohclusion
that +this period must be for one of these two alternatilves:
(1) until petitioner was notified in Septémber, 1971, that he
had been paid'at the rate of $657 per month through error of
law and the state commenced éaying him at the reduced rate of
$627 per month; or {2) until the state offers him the right of
promotion to the position of Industrigs Technician 1, or some
other position within the Department of Heélth and Social
Services paying at least $657 per month,
The Couri determines that the first of these two alfer-
natives is the proper one to apply. This is because at the
tinme petitioner was restored to Officer 2 status he had not
completed his six month probationary period as Industries
Technician 1. Thus 1t would be a meaningless gesture to
require the state to offer petitioner a promotion to another
position requiring the serving of a probationary perlod because
the state would have the right under Rule 14.03(1) to immediately
rceatore nim %o Officer 2 status at the same salary he was
bein;: paid at time of promotion. Therefore, the only detriment
raalning to be considered 1s the right petitioner had to quit
rather than zceept a'reduction in salary., This rizht was

restorced to petitioner as soon as his salary was reduced in
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Sépteﬁber, 1971, by $30 per month, and thus no estoppel would

Judgment to be Entered ,/(

!

¢ontinue after that date.

Paragraphs 2 and 3 of the Board's order of January 12,
1973, here under review read as follows:

"2, Effective on the voluntary return of the
grievant to his former position as Officer 2, the
proper salary which he was to recelve while per-

: forming in this classirication, was the sum of
$627 per month, which was the highest salary
attained by him in pzrmanent status within this
classification when performing these duties as such
Officer 2,

"3, The adjusément and recduction of the grievant's
salary by his appointing authority from the sum of
$657 per month to $627 per month effective on the
grievant's return to the Officer 2 classification
is proper and hereby ratified and affirmed.,”

Because the Board's order tﬁus provides for the
$30 reduction in salary effective wiéh the return of petitioner
to the status of Officer 2, which was May 31, 1970, the order
must be reversed and the matter remanded to the Board for
Surther proceeding., On such remand 1t ﬁill be the duty of the
Board to enter a new or amended order whlch makes the effective
date of the reduction in salary to $627 per mcnth the date
as of which his employing unit actually ceased paying him at
the rate of $657 per month, which was sometime in September,
1971,

;ct Judpment be entered reversips the Doard!'s order
here undér review and remanding the matter to the Poard for
further proccedings consistent with this deeision,

Dated this 2/ Thday of November, 1973.

By the Court:
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