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. STATE OF WISCONSIN CIRCUIT COURT DANE CCOUNTY

ROBERT YOUNG,
LR L Petitioner, Case No, 140-131 oo

Ve,

PERSONNEL BOARD, MEMORANDUM DECISION N\

Respondent,

PEFORE: hON. GEOHGE R. CURRIE, Reserve Circult Judge
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This is & proceeding under ch. 227, Stats,, to
review the decislon and order of respondent board dated
May 11, 1973, which determined that the findings made 1n its
. findings of fact constituted Just cause for termination of
respondent's employment b& the Department of Health and Soclal
Services and his dischary: from such employment, snd affirmed
the same, Petitioner[s appeal was dismissed upon the merits,
A tremendous record 1is before thils Court for review,
As stated in the preliminary recitals, hearings were held by
the board at which testlmony was taken on April 1ii, Suly 17,
August 30, August 31, hovember L, November 2, November 3,
and November 14, 1972. The Department of Health and Social

. Services (hereafter the department) called 11 witnesses and

the respondent 23 wltnesses. The transcript consists of

1,548 typewritten pages. The documentary record down to the

time of the making of the board’s decislon consists of 114 '
numbered docwments, some of them many pages long. Inecluded

in these documents are the exhibits offered by the parties or
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entered by the board. Because of the nature of the contentions

advanced by counsel the Court deemed 1t essential to read the

transcript, which the Court has done. The Court also had read

.~+81} documents which the Court deemed had any relevancy to the

issue of denial of due process,

Many of the essential facts are set forth in the board's

findings of fact, These findings read:

T

"1, The appellant, Robert Young, was a
classifled employe, employed by the State Department
of Health and Sceial Services, Dlvision of Family
Services, at the Mllwaukee District Offlce, He
commenced his employment May 18, 1970, in the
elassification of Psychologist 3, Salary Range
1-15, and after the completion of a six-month
probatlonary perled, acquired permanent status
on November 19, 1970,

"2. That Milton Varsos was Division Chief
Feychologiat situated in Madison, Wisconsin, and
was responsible for the professioconal supervision of
the appellant,

"3, That the appellant was masigned to the
Milwaukee District Office and his Iimmediate
administrative supervisor was one Mr, Holton, Chiefl
of Special Services of the Milwaukee Office,

"4, That the primary duty of a psycholeglst
in a district or reglonal office is to perform
¢linical psychological testing of clients recelvs-
Ing service from the Divislon of Famlly Sercices,
and to timely make reports thereof to the soclail
worker who is in charge and responsible for pro-
viding case work services for such client.

"5, Within the Milwaukee distriect most clients
requiring psychological evaluatlons consisted of
minor children who were formally in the custody and
control of the Department of Health and Soeclal
Services, or referred by county welfare departments,

"6. That on January 3, 1972, the appellant
was given & letter from Frank Newgent, Administrator,
Division of Family Services, State Department of
Health and Soeclal Services, advising the appelliant
that hils services were to be terminated effective
January 3, 1972.

"7. That the stated reasons for the termination
of the appellant's employment were:
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"{a) That the appellant's work output was
below par and that the results thereof were of
questionable validity and that they were not timely
made to be of value to the soclal worker involved .
and that the appellant required constant supervision
in the performance of his duties, Y

"{b) That the appellant failed to utilize
supervision and follow the directives of hils Immedlate
supervizors and comply with ealating agency rules
and regulations,

- "(e) That the appellant falled to keep regular
office hours and that he failed to properly account
for the use of his working time and falled to follow
the expressed request of Mr,., Varsocs, the Chiefl
Psychologist, in the manner and methods by which
his work was to be performed.

"(d) That the appellant had maintained poor
relationships with many of the other staff members
and that he used derogatory terms and eritiecal
language of soclal workers and other staff members
and that on occaslon was glven to outbursts of
anger and he falled to control and conduct himselfl
in a disciplined, professicnal-like manner.

"8, Base¢ on all of the received exhibits and
direct testimor 1in this matter, the Poard finds
to a reasoneble certainty, by the greater weight
of the credivle evidence, that just cause exists
for the termination of the appellant's employment in
that:

"{a) He falled to promptly administer psycholo-
gical examinations when requested and furnish timely
reports thereof to the approprilate soclal worker,

"{b) He falled to punctually maintain office
hours when requested and allocate and ccordinate
work time as required to quantitively complete the
requested psychological tests, \

"(c) He failed to advise his supervisor or
secretary of his deviation from hls acheduled
activities,

"(d) He ralled to cooperate with supervisory
directlon to restrict his job duties to ¢linical .
testing.

"{e) He failled to administer and score dlagnostic
tests in the manner directed by his supervisor,

"{r) He failed to schedule diagnostic tests
so that they can be concurrently acored and evaluated,
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brief and

- "{g) He falled to maintaln cordial working
relationships with fellow staff membera and expressed
a distrust of the staff social workers,

"(h) He failed to accept supervisory control
and was unwilling to accept critlicism and constructive
direction by his superiloras,

"(1) He failed to recognize the limitations
prescribed on his job responsibilities and encroached -
upon the responsiltllities of the staff social workers
in counseling clients and recommendations for custodial
placement and remedial therapy.

"{J) He falled to control his emotional out-
bursts and conduct himself in a disciplined, professional
manner,

"(k) He failed to recognize the right of his
supervisor to direct his gssignment of work and
manner of performance and comply with the administra-
tive directives,

"9, That although the appellant is s pro-
fessional employe, it was the prerogative of his
supervisors to require him to follow agency directives
in maintaining office hours and contribute to a
harmonious atmosphere in working with his fellow
employes.

"10. The ecord does not substantiate any
conclusion or i. lerence that the appellant's discharge

was motivated by any direct.or indirect racial
considerations.”

THE ISSUES
Based upon the contentions advanced in petitioner's
oral argument the Court deems the issues to be:

(1) Was petitioner denied due process which

requires a reversal and remand? i

(2) Is the board's Finding of Fact No, 8 ]

supported by substantlial evidence in view of the
entire record as submitted?
{3) Were the board's findings and conclusions

arbitrary and capricious?



(4) wWas the-disciplinary action taken against
petitioner motivated by any direct or indirect

raclal considerationa?

ALLEGED DENIAL OF DUE PROCESS

Petiticoner's contentions of denial of due process
is based not only upon the record returned to this Court
but also upon testimony taken and exhibits recelived in
evidence at the hearing had before this Court, pursuant to
sec, 227.20(1), Stats,., and the_order of this Court dated
December 3, 1973. Except for the 1ssue of the specificallty
of the charges l1listed in the notige of discharge, all the other
aileged denlals of due process occurred in the proceedings
before the board. The Court will consider each of the con-~
tentions of denial of due process which it deems merit considera-
tion.

{a) Llack of Specificality of Notlce of Discharge

As set forth in Finding of Fact No, 6, the notice of
discharge consists of the letter of Newgent to petitloner
dated January 3, 1972, and the reasons for the discharge as
stated in this letter are stated in paragraphs (a), (v), (e),
(d) and {e) of Pinding of Fact No. 7.
? E It 1s the Court's conclusion that these stated reasons
re sufficiently specific to comply with sec, 16,28(1), Stats.,

"
ﬂnd Pers, 23.01, Wis, Adm, Code. State ex rel, Richey v,

J

Neenah Police and Fire Comm, {1970), 48 Wis. 24 575, 582,

43 was the case 1In State ex rel. Messner v, Milwaukee County

éivil Service Comm, (1972}, 56 Wia. 2d 438, 445, no attempt has

f
been made to demonsirate that petitionert's ability to defend
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himself before the board was in any way impaired by lack of
specificality in the charges stated in the notice of discharge. v el

(b) Denlal of Pre-Hearing Discovery

The petltioner complains of the beard's denial of B \
his counsel's réquest to the board for the issuance of subpoenas
for purposes of pre~hearing discovery. At the time this matter
was heard by the board there was no statutory provision for
discovery examinations prior teo hearing in administrative

agency proceedings., It was held in State ex rel. Thompson v,

Nash {1965), 27 Wis, 2d 183, 191, that sec. 326,12, Stats.,
(1ater sec, 887.12) has no application to administrative
agency proceedings. The board has adopted no rule Suthoriz-
ing pre-hearing discovery.

The Court 1s satisfied that the fallure of the legis-
lature and the board to provide for pée-hearing discovery in
adminlstrative agency proceecdings does not constitute a denial

of* duve process,

(c) Alleged Change in Board's Rules

Petitioner has charged that the beard changed 1its
rules during the extended course of the hearings with respect
to how witnesses were brought before the hearirngs,
The boaéd has adopted only limited rules of procedure
which are included in the Wisconsin Administrative Code {Pers, 23).
However, 1t also informally adopted rather detailed rules of '
procedure, a copy of which was furnished to petitioner?s
attorneys January 17, 1972 (Document 4), A copy of the current
ru;es,which has the same provision with respect to how the
appearance of witnesses are to be secured in proceedings before

the board as was contained in the copy of rules aupplied to
, ‘
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petitloner's counsel,constitutes Exhibit 3, 1-8-74, This
provision 1s Article XVI which reads:
"WITNESSES

"If either the Appellant or the Respondent
requires the testimony of state civil service
employes at the hearing, he shall submit to the
Executive Secretary of the Board, a reascnable time
in advance of the hearing, a 1ist of the names and
addresses of such employes and a statement as to
why they are required. If the Board deems that
thelr testimony may be relevant and material, the

. Board will require such employes to be present,
Employes 50 required to attend hearings shall be
granted leave with pay for attendance and travel
time and necessary travel expense,

"The Board has the power of subpoena and
subpoenas may be obtained from the Secretary of the
Board to require the attendance at hearings of
witnesses who are not state civil service employes,
Such witnesses shall be entitled to fees and milcage
provided for witnesses in c¢ivil sctions in courts
of record, Fees znd mileage for such witnesses shall
be pald by the State if the ocard {inds that their tes-
timony was relevant and material to the appeal, If
no such findings be made, the fees and mileage
for the witness 1s the responsibility of the party
1ssuing the subpoena, As a condition of requiring
attendance 'of a witness, the party should tender
fees and mileage and seek an adjustment il such
should be paid by the state. sa, 16.05(6) Wis, Stats,”

The rirst paragraph of the above quoted provision
of the board's rules of procedure 1s an implementation of
sec. 16.05(3), Stats,, which statute provides with respect
to hearings held by the board:

i ? "All state officers and employees shall attend
' and testify when requested to do 80 by the board.”

1 Petitioner's counsel voiced objections to the

- provision Iin Article XVI of the beard's rules of procedure which

rgquired them to furnish the board with a statement with respect

+ to the state civll service employees whom counsel might request

i

'bF ordered to appear stating why such employees were required
| .

T
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838 -witnesses, The basis of thils obJecfion was counsel for

the department would be able to obtaln from such a statement

in advance of the hearing the nature of the testimony petitioner
intended to present, and thus in effect be granted pre-

hearing discovery which was denled to petitioner. This issue
came to a head in a pre-hearing conference held before board
member Julian Octobrer 17, 1972,

Julian's opinion and corder lssued upon this pre-
hearing conference 1s dated October 20, 1972, and constitutes
Document 78, At page 4 thereof 1t 1s stated, ", . . there is
no sound reason [or not Issuing to counsel such subpoenas as
he desires in tlank to Subpoena the witnesses he desires.”
Paragraph 3 of the order portion thereof provided for the
issuance of up to ten hlank subpoenas to counsel for petitioner,
a8 counsel desired, with no restriction that they were
restricted to witnesses not state employees.

This change in procedure for summoning witnesses
made by Julian's order of October 20, 1972, 1s the only change
that occurred, anag petitloner 1s in no posibion to obJect
thereto because it was made as a result of action taken by
his counsel and was a change in his faver, and not to his
prejudice. '

{d} Fallure to Issue Subpoenas

The ground upon which petitioner contends due
process was aenied him which has been argued most strenuously
tefore this Court is that of the failure of the board to lssue
subpoenas for state employee witnesses when requested by
petitionerts counsel.

In order to keep.this iasue in proper perspective it
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should be kept in mind that the department, which had the
burden of proof, presented its witnesses first and 1t was not
until part way through the.hearing of November 2, 1972, that

--+the department rested its case {Tr. 885). Then the petitioner
presented his witnesses., Thus 1t was not untll then, or the
day prlor thereto, that petitioner was required to have his
own witnesses present before the board,

Prior to the pre-hearing conference before Jullan

on October 17, 1972, petltioner’s counsel had made at least
two requests to the board to have subpoenas l1ssued for a
conslderable number of state employees but without specifying
the dates when they should appear. The board did not comply
with these requests, preferring to rely »n the procedure
provided in the first paragraph of Article XVI of 1its rules of
procedure for compelling the appearance of such state employee
witnesscs, FProper procedure would have been for the board to
have ai'forded petitioﬁér'a counsel the option of either having
the board utilize the procedure of 1t compelling the attendance
of such wiltnesses as provided in sec. 16.05(3), Stats., and
tire first paragraph of Article XVI of its rules, or of providing
eoungel with subpoenas for service on them under the second
%a;agraph of such Article i,

; ’ However, by paragraphs ! and 2 of Julian's order

kr October 20, 1972, 1ssued after the pre-hearing conference

£ Octoter 17, 1972, 1t was directed that subpoenas 1ssue for
?1u of ;hc witnesses listed 1n a document entitled "List of
Litnesscn an! Pocuments” fi1led with the board by petitloner on

1 "
October i7, 1972, which were to be subpoenas duces tecum,
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Su&h "l.ist of Aitnesses and Documentp" fi}ed by petitbner

;n October 17, 1972, the Court 1is satisfied constitutes
Document &1, although it bears no filing stamp impression nor
other notation of date of riling.

That the subpoenas ordered 1lssued by Julian were
issued appears from the coples of the seme, 28 4n all, con=
stituting part of Document 114 which 13 to be found near the
back of Vol. 5 of the bound record. {Document 114 consists of
five subpoenas issued August 28,1972, followed by the 23
issued October 20, 1972, and onl& the rirst of the 2B bears
the Document number 114 in red.) Further proof that these
subpoenas were 1ssued appears from the statement made at the
close of the November 1, 1972, hearing wherein counsel stated,
"1 do nave State's witnesses under subpoena, I want to keep
them under subpoena. . ." (Tr., 825).

The only clalim of preJudice advanced by petitioner
with respect to the failure of the board to honor petitioner's
request for subpoenas earlier than it did 1s that it developed
that two of the persons previously named in the requests
for subpoenas by the time the subpoenas Were issued could not
be served because both had then left state employment and
were Wwithout the state. These were Lynn Crosson and William
Neuroth who haa been employed as social workers in the depart-
ment's Milvaukee office at the time petitioner was ehployed
there.

Py ietter of iAprll 10, 1977, to Donald SterliA:ke,
g2itorrey for the ocoard (not for the department) Jarshafsky

statea (hx, 1, 1-8-T4):
10



"It is our urderstanding that any state employee
that we want wiil be available on notice without
subpoena, and for that reason you advised Mr,

Oesler that the issuance of subpoenas would be
unnecessary., Moreover, it 1s our understanding
that these people will come as If subpoenaed
duces tecum,

"I am therefore enclosing a iist with this
letter of all witnesses that we want to call adver-
sely, I give notice at this time but cannot specify
the point in time at which we will call them, since
1 presume that the State'!s case and my cross
exam%nation of state witnesses will last the first
day,

Attached were the names of 25 persens including those of Crossen
and Neuroth. '

The first time that petitioner's counsel notifiled
the board of the time when counsel.desired Crosaon and Neuroth
to appear before the board was when Attorney (esler wrote
Grenler, secretary of the board, under date of August 14, 1972,
and listed the names of 24 persons and specified the date and
hour each was to be avallable to testify., Crosson was listed
to appear on August 29;h at 11 a,m,., and Neuroth was llsted to
appear at 10 a.m. of that day {Document 43), On August 18,
1972, Ahrens,the board!s chalirman, wrote to Schmidt, secretary
of the department, that petitioner desired to have 14 listed
persons appear and testify on August 31, 1972, at speclified
hours and to bring with them certain documente and ¢losed the
letter witn this seatence, "This 1s in the nature of a subpoena
and should not be disregarded" (Document #44), Crosson's and
Neuroth's names were included among the 14 names listed,

Document 48 is 2 handwritten memo written and signed
by Orenier dated August 24, 1972, in which he states that

he had advised Gesler that Crosson was on leave of absence

11
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to attend school in Canada and Neuroth had resigned "from the
service"™, On August 28, 1972, Kunz, Director of Manpower of
the department's Division of Pemily Services, wrote Grenier
that Neuroth had terminated his employment on August 25, 1972,
and had accepted a positien in Kentucky, and that Crosson

"nas terminated her ermployment with the Division of Family

Services . . . and is attending school at Colton College in
Ottawa, Canada on a DFS stipend" (Document 51},

On January 12, 1972, and agaln on PFebruary 1, 1972,
"c,P.", an investigator for petitioner?'s counsel, interviewed
Miss Crosson and had then dictated memos of these interviews
{Documents 3 and 6), By motion dated September 5, 1872,
Jpetitioner's counsel moved the board to admit into evidence
Documents 3 and 6 or in the alternative that the board
authorize funds with whic to permit counsel to'pay Miss
Crosson'!s air fare and malntenance on:a trip from Canada for
the purpose of giving testimony (Document 58), This motilon
was heard by Jullan at the pre-hearing conference of October 17,
1972, and ruled on in his order of October 20, 1972 (Document
81). The request that the board pay alr fare and maintenance
gor Miss Croason to come from Canada and testify was denied,
but petiticner was gilven the alternative of having Documents
3 and € admitted into evidence or of taking her deposition by
telephore, The order further provided that the board would
reserve Lthe reeeipt into evidence of Jocuments 3 and 6 until the
close of the testimony of the case,

There later appears in the record a typed memorandum
from Julian to Grenler dated November 6, 1972, (Document 85) which
states:“On November 3, the board recelved a call from Miss
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Crosson and decided to send her a letter directing her to
appear at a hearing on November 14, 1972, informing her that her
air fare would be paid by petitioner. However, such letter was
'_mgot to be sent until the board received a telephone call or
written communication from ?arshafsky confirming the fact

that he would pay the alr fare. The board gave Warshafsky
untii 4 p.,m, of November 7, 1972, to declde whether or not he
would be able to pay the air fare.ﬁ’At the bottom of Document
85 there appears this notation in pencil, "11-T7=-72 No call was
received by 4:00 P,M, from Mr, Warshafsky" and it is initialed
"WG" which indicates that Grenier made the notation. Jullan'!s
memo (Document 85) is verified by pages 1202-1209 of the trans-
ceript.

At the close of the hearing there was no ruling made
by the board on the admission of Documents 3 and & 1Ato
evidence, nor any offer of the same into evidence by petitloner's
counsel, However, the Court assumes that the board took
the Crosson statements into consideration in making its findings.
Most of Miss Crossog's statements made to the investigator,
as recorded in these two documents, are of very llttle value

evidence-wise because in the nature of personal conclusions of
1

'

I
' The Court is of the opinion that there was no duty

reé own with no facts stated on which to ground the same.

;

kn the part of the board to notify the department that Miss

érosson must stand ready and avallable to testify until

petitioner's counsel had notified the board of the time and

ﬁl?ce of hearing at which they wanted her present. By the
1 .
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e —ng

t'm2» they did this she had already gone to Canada. With

et

raspect to 1asuing a subpoena for her, petitioner's counsel
had not requested a signed blank subpoena for Miss Crosson,
and the request that the board lssue a completed subpoena for
her was deflective 1n not stating the time and place of hearing
to be inserted therein by the board. Thus the Cowrt concludes
there was no denlal of due process wilth respect to the Crossen
incident,

With respect to Neurcth there has been no showing made
of any prejudice to petitioner because he was not subpoenaed
in time to appear, At the time the sheriff attempted %o serve
the subpoena on him he was in Kentucky (Tr. 1121-1122}. The
only offer of proof as to what Neuroth might have testified
i1s a statement Warshafsky made on the record that, "If we could
call these witnesses /Crosson and Neuroth/, in addition to
those items that we have, perhaps, repetitively dwelled on,
the calling of the white parents, and things of that seort, we
would in addition be offering proof of hostility towards Mr,
Young because he had a pileture of Angela Davis in his offlce,
hoatility towards Mr, Young tecause he recommended that various
ol' the social workers read & book by the title 'Black Rage!
.and other incidents of that nature," ~

It will be noted that this offer of proof relates
to the racism issue and does not tie in the department executives
who participated in the decialon to discharge petitioner with
such alleged acts of raclsm, Therefore, as will be discussed

later in thls decisicn, acts of raclal discrimination by some

- L]
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staff workers does not have much materiality on the iisue of
whether there was a racial motivation in pecitionerts dlscharge.

The Court is satisfied that there has been no denial
of due process by the board in falling to provide a subpeoena

for Neurcth sooner than was done,

(e} Golng Off the Regcord During Course of Hearings

The petitior for review alleges that "substantial
dilalogues, discussions and rulings" were had and taken off the
record by the board over the strenuous ebjectlon of counsel
for the petitioner. The transcript discloses that at times
discussions were had off the record but discloses no objection
by petitioner's counsel, During the course of the hearing
for taiking evidence of procedural irregularities before the
Court, petitioner!s counsel called board member Jullan as a
witness to establish proof of irregularity in going off the
record,

Julian was asked 1f he recalled a certaln statement
made off the record by board member Brecher, and then this
occurred:

"THE COURT: I3 this something that was saild and
not taken down by the reporter?

THE WITNE3S: Yes, sir,
THE COURT: At a formal hearing?

THE WITNE3S: Yes, sir, It was sald either, as
I recall, Just before or after a recess; it
was lilke - and my recollectlon is something
that he sald something to the effect of - that
the Japanese - that he had been to the Orilent,
and that the Orient = the Japanese didn't
like colored people, and he used the words
fcolored people,!

THE COURT: Did he szay this right in the hearing?
. 15



"PHE WITNESS: Yes, sir,

MR, VERGERONT: Well, the testimony 13 either before
or after recess,

THE WITNESS: Either Just before or after a recess,
I remember it, because there was a recess at
that time and I remember because there was Mr.
Warshafsky Jumping up and down and screaming
and saying, !'I want that on the record' or
something to that effect.

THE COURT: Well, Just give what he saild now,

THE WITHES3: He sald that the Japanese didn't like
colored people, or aidnft llke -~ didn't like
Mr, Warshafsky's people, being I take 1t white
people, any more than they llked colored people.
That was as much as I remember of it. It seemed
to me to be a rather strange statement and some-

what of a non sequitur at the time, but not
particularly unusual,

Q /By Mr. Warshafsky/ From Mr. Brecher?

A From Mr, Brecher."

The Court 1s 1n agreement with Julian_that this state-
ment by Brecher was a nor sequitur, However, 1t is now a
matter of record so that petitioner ﬁas the benefit of it for
this court review and; therefore, cannot now predilcate a
clalm of denlal of due process because of it not having bcen
made a matter of record.

Outside of this cone incident petitioner hss not offered
any proof of anything else which transpired off the record
which should have been recorded.

{r) Delay in Hoiding and Consummating Hearings

Sec, 16,05 {le) and {2), Stata., requires that the
board hold a hearing within 45 days of recelpt of request
for the granting of an appeal made by an employee with permanent
status who claims to have been discharged without just cause,

Petitiloner walved this U5 day requirement.
16



It is unfortunate that the hearings extended over
such a long perlod with some rather long intervals between
them. However, the board is comprised of five part time
members who recelve only nominal pay for their services, DBecause
in most cases they are employed in other occupations they
therefore cannot sit on a day after day continuing basis., At
least two 5f the delays were occasloned by requests of
petitioner's counsel, The reason no hearing was held in
August prior to August 30th was.because of petitioner's senior
counsel?’s vacetion plans, Some delay was also probably
occasioned by a change in membership of two of the filve members
of the board after the commencement of the hearinrgs,

' The Court 18 of the opinlon that the delays 1n
holidin~, and concluding the hearings is not such .a denial eof
due process &5 te requlre Jhat the bodrd?s order be reversed
and the matter be remanded for the reinstatement of petiticner.

{r) Alleged GrOundiné of Board's Findings on Excluded Evidence

The petition for review also alleged that the board
in reaching 1ts findings of fact considered stricken testimony.‘
To establish this petitioner's counsel called Chairman Ahrens
as a wltness in the hearlng on procedural errors held before
‘the Court and this transpired:

"EXAMINATION BY MR. WARSHAFSKY:

+ 2 ®

Q@ In your consideraticons of this matter, did you
glve welcht - I am not asking you how much, and
I am not going to cross-examine in detall - but
did you give weight to the fact that there was
testimony that Mr. Young didn't do what his
boss told him to do? ) '

A Did I give weight to that?
17
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-

"Q Yes?
& Very much so,

Q Did you gilve welght to the fact that Mr, Young had
evidently not been out - or there was some testi-
e mony he had not been out at the childrens home
when he clalmed he was out there and was
signing out for the childrens home?

A Did I give welight to that?

Q Yes?

A Oh, 1t was a consideration.

Q All right, In other words, the fact that the man
13 telling hls boss and putting down all this
information by his going out Lo the childrens
home, but then 1t turns out he never signed
up at the childrens hone, indicated to you
that he was, il not goofing off, at least
not carrying through with the way he should;
is that right?

A Yes, there were many indlcatlons.

But sir, let's == you consider that; right?

Considered it, yes,

o 9 » O

Did you consider the fact that all of that
testimony was stricken?

{Whereupon, at this point occurred several
objections and the question was never
answered, )"

The fact 1s that the testimony relating to petitioner's

not signing in at the childrents home when hils diary record

@ﬂoned him being there had afterwards been stricken by the

o
board. The reason for the striking is that those executives

1
lﬁm‘ the department who participated in the discharge did not

.learn of the discrepancies between the diary time records
Iaﬁd the chlldren's detention home records until after the
)

fd;scharge. However, Ahrens at the hearing held before the

H .
Court on January 8, 1974, apparently didn't recall the striki.,
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out pr this testimony, which had occurrgd two years previously
é;; had not been alerted to this wheh questioned by Warshafsky.

There was an abundance of other testimony that
petitioner had disobeyed orders of his supervisors, Holton
and Varsos, and this is what the Court understood Ahrens was
referring to when he gave the answer, "Yes, there were many
indications,"

The fact is that there iz none of the specific findings
made in Finding of Fact 8 which could have been grounded on
any discrepancy in his diary time recordings and the children's
detention home records, because there 13 no finding of having
misrepresented where he was in any time records kept by him,
The closesé possible finding would appear to be that of para-
graph {(c) of Finding 8, "He failed to advise hls supervisor
or secretary of his deviation from his scheduled activities,"
but that is grounded on other testimony than that relating
to the children's deteéntlion home records.

Furthermore, Ahrens is but one of the three members
who concurred in the majority order and findings of the board.

The Court ccncludes that the petitioner has failed
to establish that the board in making its €indings of fact
gave consideration to stricken testimony.

(nh) Discrepancy in Dates Between Findings and Order’

The board's findings of fact and conclusions of law
bear date of June 11, 1973, while 1lts order is dated May 11,
1973. On the basis of these dates petitioner contended that
the board first made 1ts order and then ite findings and

conclusions, However, the order commences with this recltal,

“The beard having made and issued its Findings
.19
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of Pact and Conclusions of Law enters the followiﬁg
Order:”

This matter of dilscrepancy in dates was gone inte

in the hearing conducted by the Court and was cleared up by

.
&
G

the testimory of Grenler, the hoard's secretary.
. He testifled that the seceretary who typed the findings
and conelusion and order had changed the date from May to
June on the former but not the latter and they were both
signed by Chalrman Ahrens on the same date which was June 11,
1973. The board's minutes for 1ts meeting of May 25, 1973
recites the following:
"The majority of the Board approved the

Findings of Fact, Conclusions of Law and Order

in the matter of Robert Young, Appellant vs.

Wilbur J, 3Schmidt, Secretary. Department of

Health & Social Services, Respondent., Member

Julian dissented and will be preparing a dissenting
opinion, Both opinions will be issued concurrently,"

The board's minutes for its meeting of July 5,
1973, states: .

"The Board discussed the majority and minority
opinions in-the matter of Robert Young, Appeilant,
vs, Willbur J, Schridt, Seeretary, Deparusent of' Health
and Social Services, Resvondent, and the majority
issued its opinion along with the minerity opinion
of Member Jullan."

There was no majority opinion apart from the findings

'
1y

b of fact, coneclusions of law, and order, and because of thia
|

i:and the action taken at the May 25th meeting, the Court construes
.
che reference to majJority opinion in the July 5th minutes to

i

.mean such prevlously spproved findings, conclusions and order.
[ The Court finds and determines that the findings,
tc?nclusions and order were all signed on the same day by
rcgairman Ahrens which was June 11, 1973,

20
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(1) Over-ail View of -Court on Due Process Iasue

"The cardinal and ultimate test of the presence or
absence of due process of law in any administrative proceeding
is the presence or absence of frudiment of falr play long

known to our law!'," State ex rel, Madison Airport Co. V.

Arabetz (1939), 231 wWis, 147, 153; State ex rel. Eall v,

McPhee (1958), 6 Wis. 2d 190, 199
The over-all view which the Court gained from the
reading of the transcript was not only that the board's conduct
of the hearings throughout was completely in accord with the
“pudiments of falr play long known to our law" but leaned over
backwards,to employ a slang phrase, in doing so. The Court
"will mention a few of the things that have caused the Court

to come to this conclusioeon,

Petitioner move 1 that there be a eegregation of
witnesses and this motion was granted.

Petitioner also moved that when employees of the
department were called to testify each be given an assurance
of protectlon agalnst reprisal and this motion was also
granted and each department witness, other than executives
called by the department, was given such assurance (Tr. 885-
889), The wording of this assurance appears at pages B888-
889 of the transeript.

When the witness Buck, who 13 Director of St. Vincent
Group Home and had given testimony strongly adverse to petitioner,
later falled to produce records pursuant to a subpoena duces
tecum which petitioner's counsel had stated he needed for
purposes of cross-examinatlon, Buck's entire testimony was
.trleken (Tr. 941),
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Numerous rulings were made on, obJections to questibns

pﬁ:jto witnesses and motlons to strike made by opposing counsel,
and these rulings were eminently faié and, if anything, on the
whole favored petitioner rather than the department.

WAS FINDING OF FACT NC., 8 SUPPORTED

BY SURSTANTIAL EVIDZINCEZ IN VIEW
OF THE ENTIRE RECCRD AS SUEMITTED?

Finding No, 8 is the rinding that found just cause
existea-for the termination of petiticnerts employment and
specifiecd eleven categories of conduet in which petltiocner
fatled to perform dutles or act in an acceptable mannher.

The Court determines that there is substantlal
evidence 1In view of the entire record as submitted to austain
Finding No. 8 in all particulars, Much of the evidence was
in sherp conflict but the credibility of witnesses was for
the board to resolve and it did so by the findings embodied
in Finding No. 8.

The Court does not summarize herein the evidence
which supports each of the eleven particularized findings because
after reading the transcript it does not bellieve that whether
such lindings are supported by substantial evidence can be
seriously questicned, Purthermore, the brief of the Attorney
General has taken up separately each of the eleven findings

made in Finding No. 8, has fairly and extensively summarized

. the evidence whlch supports each, and has given the transcript

pages for each fact satated.

By resolving every conflict in testimony and drawing
every inference 1in favor of petitioner, it 13 possible, as
board member Julian has done in his dissenting opinion, to
reach factual conclusions the oppoalte of those reached by

22
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the board majority. .This is not said in criticlsm of the
dissenting oplnion because the author of it should not be
eriticized for resolving conflicts in testimony and drawing
inferences therefrom contrary %o the findings of the majority
of the board. !

One fact stressed by the dissenting opinion, the
Oetober 28, 1970, evaluation of pétitioner by Varsos, probably
warrants comment. Varsos testified that 1mportant facets regard-
ing unsatisfactory conduct and performance by petitioner were
unknown to him at the time of his evaluation, and that petitioner’'s

work deteriorated thereafter., It is apparent board member

Julian did not accept this explanation while the remaining

- board members did.

WERE THE BOARD'S FINDING3 AND
CONCLUSITNS ARBITRAEY AND CAPRICIOUS?

Petitioner contends that tﬂe beard's findings and
conclusions were arbitrary and capricious because Severson's
conduct and testing was not subjJected to the same scrutiny
and supervision as was petitioner's, and because petitloner .
during a comparable period performed more psychologlcal tests
than Varsos, ‘

Except for a short period durlng petitioner's employ-

ment when a lady psychologist was employed, the departmentts

Division of Family 3ervices had three psychologists on its
starf: Varsos, Severson and petitioner., Varsos has his office
in Madison and his title 13 that of Chief Paychologiat and
Severson and petitioner were under his supervision, Petitioner
was assigned to the Milwaukee office of the division and was

to service a seven county area In southeastern Wisconsin, but
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most of hls work was done in Milwaukee.County, Seversaon had

o *

" the remezinder of the state in which to do psychologlcal testing.
Both Varsos and Severson had been eﬁployees of the department
for many years.,

The reason petitioner's conduct and his work were
subJected to such close supervision by Varsos, and Severson's
work and conduct were not, is simply that petitlioner was a new
employee who Varsos thought required such supervision while
Severson was a seasoned employee in whose work Varsos had
gained confidence. The bhoard had the right to conclude that
petiticner was not held to a higher standard of professionai
conduct than was Severson.

The number of psychological tests Varsos performed
during a particular period was brought out by petitioner®s
counsel to show that, while Varsos had criticized the quantity
of tests glven by petitioner, Varsos during this period had
performed a less number, However, Varsos had extenslve other
dutles to perform in additicrn to glving paycholiogileal tests
{Tr. 385), For example, one of these duties was coming to
Milwaukee and teaching & course there (o soclial workers,

The Court is of the opinilon that the findings and
¢onclusions of the board were not arbitrary or capriclous,

THE RACISM ISSUE

The Court has not the slightest doubt that petitiocner's
senlor counsel, Mr, Warshafsky, sincerely believes that racism
lles at the root of petitidner's discharge. The terrific battle
he waged 1n behalf of his client before the board, and the
tremendous amount of work and energy he put into it, attests to

the strength of thils convicetion, Because of this the Court
24 '



came to the conclusion that this was the most important 1issue
attempted
in the case. Therefors, the Court in reading the transeript / to
make notes as the reading progressed of every bit of testimony
i.,:that had a bearing on this issue so as to be sure not to miss
anything deemed material in writing this decision,

What racism is was expressed by the witness Girardeau
who testified racism meant to her one racial group which considers
itself superior to other racial groups {(Tr. 991). Of course it
is not possiblie to ascertaln what the raclal views of a particu-
lar individual are except as that individual expresses the
same through spoken worda or actions, The sense in which
racism will be used in this decislon 1s that 1t consists of
spoken words or conduct by an individual indicative that he
considers another person,or persons, to be inferior to
white people generally because of the race of such other person,
or persons, Thus words or conduct which obJectively viewed
display racism are not relileved of their raclsl import because
spoken or done without- consclous realization of being such,
or by 1nadvertence.

During the discussicn on the record which preceded

hthe taking of testimony at the first hearing of April 14, 1972,
k.
3
f
¢ diserimination was brought up and Chairman Shiels made this

i
t?e matter of petitlonerts affirmative defense of racial

4

%ruling {Tr. 17):

' "I should advise you gt this time Mr., Pleyte

[ [counsel for the department/ that if the affirmative
defense as presented 13 proved to the degree that

. in any, that 1t in any way taints the disciplinary

L ] action taken against the appellant, regardless of

| what you may prove within the four corners of Board's

' Exhibit 1 /The letter of discharge/, that the appellant

will prevail,”
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Later, Chairman Ahrens at the first haaring at which
:e presided, that of August 30, 1972, stated that there was no
reason to change this ruling (Tr. 286).

The board by its Finding of Fact No., 10 has ecnstrued
Chairmgp Sqiel's ruling_to mean that 1f petitionerts discharge
was "motivated by any direct or indirect racial considerstiona”
then petitioner was to prevall on his azppeal, Without this
interpretation by the board the Court would have arrived at
the same construction.

As willl appear from the Court's summary of the
evidence bearing on racism, there waz evidence adduced by
petitioner's counsel that some individuals employed in the
departnent 's Milwaukee Regional Office of 1its Divisilon of
Family Services -{herealfter the Milwaukee office) entertained
racist views and even that such office was racist, This
evldence is irrelevant and immaterial. In order for evidence
on racism to be relevant it must be such as to provide a
basls for finding that the department executives who participated
in making the decision were directly or indirectly motivated by
raclal considerationa. The three executlves 1In question
were Varses, Holton and Erickson, As previously mentloned,
‘hVéraoa is the department's chiefl psychologlst stationed at
EM;dison and he supervised petitioner's professicnal work as a
kpaychologist. Holton iz chief of the Speclal Services Section
:or the Milwaukee office and supervised Young administratively.
th was Holton's responsibility to see that petitioner observed
ipﬁrice rules such as the time he was to report to work and
potifying the secretary when he left the office during office
hours and informing her where he was going. 'All referral
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assignments for petltioner'perrcrming psychological services
were routed through Holton. Erickson was the director of the
. Milwaukee office and as such had over=zll supervision and
=:"Hirection of the operation of that office and the employees
. employed there, '

The Court will now proceed to summarize all of the
evidence adduced bearing on the racism iseue which it believes
is worth noting.

Member Julian in his dissenting opinlon makes the
statement, "It was routine practice for white parents to be
ealled to tell them that a Black psychologist {appellant) was

. going to interview and test their child.” The testimony does
not substantlate this statement of "rout.ne practice.” All
that 1t does estaslish 1s that this notification of white

parents occurred in one isclated instance., Soclal worker

Vandermause, employed in the Milwaukee office, had as a

c¢lient Robert who was residing with foster parents

in Glendale and the-boy'had been referred to petitioner to

make a psychological test {Tr. 1013-1014), Vzndermause discussed

the matter with his supervisor, Mrs. Bridgeman (Tr. 1014, 1034).

Tr%. Bridgeman told him that if he felit if the race of the
- yehologist might have anything to do with the foster parents

feéisting the testing they be told in advance that petitiéner

as black {Tr. 1034) and this was done (Tr. 1017). Young

ieérned of 1t and was offended and refused to go to the house

ondo the testing (Tr. 1016-1017). Holton testified that

éa?dermause and Mrs. Bridgeman were called in afterwards by '

\ )
Erickson about the incident and definitely told that under no
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¢lrcumatances #as the race, religlon or ethnle background of
aﬁgone to be discussed with a clieni prior to contact {Tr. 55).
While Holton was not personally present at this conference he
testified the source of this information was petitioner (Tr. 56).
Erickson testifled that petitioner had brought the incident

to his attention and he talked to KMrs, Bridgzeman about 1t

(Pr, 1066), Erickson stated he did not approve of what Mrs,
Bridgeman had done and issued instructions that henceforth
unless Young requested that somgone be told he was black,

that never agaln should there be any mention t¢ anybody that
the psychologist was black {Tr. 10567).

Petitioner testifled he talked to Varsos about the
incident and Varsos stated he would talk to Mrs. Bridgeman
about it but he received no feed back \Tr. 1171-1172).

Varsos testified that he talked to Mrs, Bridgeman about the
matter and thinks one of the other supervisors was also
present {Tr. 565), When Varsos questioned them about the
incldent they indicated it was thelr concern that petitioner
would not meet with a serious rejection by the foster parents
that led them to glve the advance notlce that petltloner was
black (Tr. 566). Varsos further stated he "indicated" to
them he did not approve of this and that his preference would
have been to have told petitioner what he might expect and let
petitioner handie 1t himself and make whatever decision he
wanted to make 1n the handling of it (Tr, 566),

Mra, Bridgeman denled that elther Erickson or
Varsos had ever discussed with her whether parents should or shoult

not be told about the race of the psychologist (Tr. 1029).

- = .
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Thus there 38 a direct confllct between the teatimony of
Erickson and Varsos and that of Mrs, Bridgeman on that peoint,
and 1t was the function of the board and not for this Court
}o make the determination of which of these wlinesses vere
telling the truth, !
Petitioner's c;unsel questioned a conalderable
number of witnesses about the "El&redge Cieaver syndrome”,
what this syndrome 13 appears {rom testimony Varsos gave with
respect to a conference he had with petitioner on April i4,
1971, Varsos testified, "He /petitioner/ shouted that Ryan
Jone of the social workers on the Milwaukee oflice staff/
had ¢{he Eldredge Cleaver syndrome. 'He thinks all black males
want to get into #hite girls' pants'" (Tr. 580). In giving this
teatimony Varsos wat reading from his typed memorandum of that
conference {Tr. 579-580), Varsos further testified he asked
petitioner to give him evidence for this remark and he could
not (Tr. 580). Ryan is the only individual who was identified
by name 1n thls record as having the Eldredge Cleaver syndrome.
Holton also heard of the Ryan incident from petitioner (Tr.
T 101). Bonner, a biack sccial worker, when asked about what
vwhite professiocnals in the offlce were saying about thia
Esyndrome, answered, "There was some discussion in social work
{tdrms about fascination with white women." (Tr. 1367).
k Aitnesses Girardeau (Tr, 990Q), Evana {Tr. 1011},
‘smith (Tr, 1021}, and Matthews (Tr. 1051) a1l employed in the
|M11Haukee office when petiticner was employed and called by
tpetitioner as withesses, testifled that they had never heard

?r the Eldredge Cleaver syndrome, The only teatimony of the °
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Eldredge Cleaver syndrome having been discussed by any members

_of the Milwaukee staff apart from the ﬁyan incident was glven

by the witness Bonner who testified that at a party one
night at Corey Thomsen's house the syndrome was discussed
(Tr. 1378). In answer to a gquestion put by member Julian, Eonner
agreed what was really being discussed was a passage from
Cleavarts book (Tr. 1379). It is the Court's view that the
Eldredge Cleaver syndrome evidence is not of much significance
in passing on the question of whether petitioner's discharge
was motivated by racism.

A written requesat dated February 17, 1971, was
presented to Erickson signed by 21 staff employees, 15 of
whom were white and 6 black, which inquired as to what progress
had teen made toward contlinuing the "Black Client-wWhite Aorker
Series" (Tr, 63, 68). This series had conslsted of several
meetings of staff members in which black cllent-white worker
relatlonships were digcussed. It was not a course taught by
an instructor. The attendance had dropped from 30 to 13 through
lack of interesat and the series was discontinued (Tr, 1063).
The request of February 17, 1971, was referréd to Holton,and
petitioner indicated a desire to pérticipate in the program
(Tr. 70-T1}. Holton contacted the University of Wisconsin and
found it had a program which would fit "our needs" (Tr. 71}.
The Governor's freeze on funds caused postponement of such
plans (Tr. 71, 1061), People connected with the University
Zxtenslon had advised that if a Black-Cllient White-Workers
courze was to be instituted the 1nstrﬁctors should come from
outside the office staff (Tr. 1060-1061),
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Fetitioner made an coffer to Varsos that he
teach such a course {Tr. 702}. Varasos refused this offer (Tr.

702}, His reason for doing so was that petitiloner was new

_on. the stalf and lacked readiness for it and "had & great deal

te do in getting his own w?rk up to par" (Tr. 1486).

Petitloner's counsel asked Varsos if he waa aware
of any dispute between petiticner and the scocial workera about
petitioner naving possession of, and making reference to,the
book "Dlack Rage" (Tr. T18). Varsos stated he was not aware
of such a dispute, and thought it would have been a good ldea
if petitloner had recommended to soclal workers that they
read "Black Rage" (Tr. 713).

Petitbner testlfled there was adverse reaction to his
having a plcture of Angela Davis on hls bulletin board by the
"general white staff” (Tr., 1174}, He further testifled
that Varsos saw it when he came to Milwaukee perlodically and
sald nothing to begin with but once asked petitiocner if he
felt that plcture being.on the bulletin board wes apropos
{Tr. 1175). Petiti;ner felt 1t was but Varsos said 1t was
not, 1t was political (Tr, 1176). However, there 1s no testil-
mony that any instruction was ever 1lasued to petitioner to

It

ake 1t down.

i ) Social worker Odegard was asked by petitionert's.
gounsel if she could name anybody who made the remark that
éetitioner had an lnordlinate desire or affection for white
&ohen, and she answered she could {Tr. 979). She then
?e}uctantly named staff members Corrie Tamsen and Tayco Park
GTL. 979). It developed that in so far as Corrie Tamsen was
concerned it was merely a repetition of rumor or gossip, but
]; 31 ¢
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"Tayco Park's remarks were a personal observation, The witness
stated that Tayco Park, who is of Japanese descent, said
petitlioner went into her office qulte regularly and got very close
to her which was somewhat frightening to her, and said to

her, "How ¢can you stand to live here, to work in an office

like this, that 1s s0 raeilst; tha? these are the people who

have bombed Hiroshima" {Tr. g81-982),

Whille at the moment of writing this part of the decision
the Court 13 unable to put 1ts {inger on the page of the trans-
cript where it cccurred, it is the Court!s reccollection that
petitioner testified that he discissed with Varsos the view
of some psychologists that the standard psychologlcal tests
egre Inapplicable to black children because of their cultural
background, However, Varsos denied that petitioner had done
so (Tr. 599). Varsos testified that in 1970 he had held
Human Growtﬂ;gevelopment workshops on this probliem for staff
and case workers in fac¢llitating the understanding of the
inadequacies of testing of black children (Tr. 603-604). He
also stated he had worked with staff psychologists in terms of
tests that are more applicable to apecific children (Tr., 603).
Varses insisted that petitioner in giving these standard tests
follow the test instructions and score the results exactly
according to the test manual, and if the petitioner had the
opinion that the test score faliled to give an accurate plcture
of tne youngster's potential, this opinlon should be expressed
as comments In the evaluatlon portion of his report,

The witness Girardeau, who waé one of the staff who
signed the request to Erickson for the continuance of the
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Black-C11lent white-Worker series, sald thet there was racism

in the "department" and all the signers of that request shared

‘1

this view {Tr. 989-990). She also expressed the feeling

that white social wWorkers not only treated black cllents, but

<

@lso black soclal workers, as if they were inferior (Tr. 991).
As an example of why she felt that she was so treated, she
gtated the facts of a case invalving a youngster where she had
made a recommendatlon one way; a white worker was then assigned
to make a report and recommended a different dispositlon; and
the white worker's recommendation was followed {Tr. §97-998).
However, she also testified she knew of no promotions in the
Milwaukec office that had been based on color (Tr. 999),

The witness Evans, when asked 1l she was aware of
any racism during her tenure in the department, replied,

"I think there 13 racism :verywhere and of course by saying
that I would say, yes" (Tr, 1011}, Qhen asked 1in what way
it affected the department, she stated "it was sort of a
built-in racism , . . it was there and you know, dbecause you
can feel 1t" (Tr. 1011),

The witness Matthews 138 one of the section chlefls in
the Mliwaukee offlce, that section being County Administration,
He testified he thought the Mllwaukee office staff had difflculty
discusasing the crucial lssue of race and that this had not
been resolved for years {Tr. 1053). He stated that Erickson
had not in some subjective way wanted to gilve lesser service
to black children, but thought "that 1s the reality, that is
iire" (Tr. 1056}. In answer to a queation put by member

Jullan, Matthews stated, "I think if we're honest with one
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another we know that we have institutional racism" (Tr. 1059).
Petitioner testified: At a coffee break he was
discussing with other employees a propesal he had heard or.
rearl about use pr forcible brain implants by use of electrodes
placed in the bralns of black people to correct thelr conduct
and he expressed his moral Indignation at such a proposal;
and someone said, "#hy are you so concerned with these things?
#hy don't you concern yourselif with more mundane matters?"
(Tr. 1142-1144), On another occasilon Varscs told petitioner
he was there to do his Job and not create problems and antagonlze
anyone. {(Tr. 1148}, This included people petitioner thought
.were advancing racist problems (Tr. 1148), A schism developed
between black and white workers on how to handle black clients,
with obvious hostilities setween subspantial segments of the
two groups [Tr, 1166), He aiso mentioned that some people
felt Bonner's wearing of a dyshaki {a long shirt standing for
blackness) to work and a militant haircut were threatening
to the starf (Tr. 1167), There was slso a schism between
black and white workers as to whether racism was present in
the Milwaukee office (Tr. 1169). Petitioner tried to inform
Varsos of the worsening of the situation, but Varsos "didn't
want any added problems which would contribute more to the
situation than was already present” (Tr. 1170}.
In rebuttal to thils testimony by petitioner that
Varsos had told petitioner not to antagonize fellow employees
and c¢reate further problems, Varsos testiflied that the petitioner

had used inflammatory language, became very angry, shouted, and
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rescrited the staff in very uncomplimentary terms; and Varsos

" told petitioner "to cool it so that we will not precipitate

or worsen the situation by approaching people on this basis"
{(Tr. 1542-1543),

Bopner, the black socclal worker who wore the dyshakl,
went to the county Jail to see an 18 year old client incarcerated
there and was glven a rough time by the sheriff's employees
even though he showed hils I.D, card,and was searched before
veing admitted {Tr, 1361~1362)., When Bonner got back to the
office he complained to his section chler, Mills, but 1s not
sure what action Mills took, if any (Tr, 1363). Mills,

Holton and Erlckson, according to: Bonner, did not respond to
comrlalrts of tlack professionals in a manner Beonner or the
blagk professionals thought was satlsfactory {Tr. 1365},

A review of this summary of the testimony on the
racism 1ssue makes manifest that there 1is no direct evidence
that Holton, Erickson’and Varscs were motlivated by racism
in reaching their decision that petitioner should be discharged.
Thus if a {inding were to be made that such discharge was
motivatec by racism it would have to be grounded on an inference
drawn from this testimony. The majority members of the board
by making Finding of Fact No. 10 in effect stated they were
unable to draw thls inference from the evidence, In order
for the Court to upset this finding it would be necessary for
the Court to determine that but one reascnable inference could
be drawn Crom the evidence, and that 41s that the discharge

way motlivated by racism. This the Court is unable to do,
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‘let Judgment be entered affirming the order here
under review: - et
Dated this jéigﬁ day of January, 1974,
By the Court:

Ao O Coin

Reserve Citkult Judge
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