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EARL DUTTON, !

Petitioner, Case No. 110-243
vs,
STATE OF WISCOMSIN JUDGMENT
BOARD OF PERSONNEL, -
- Respondent.,

BEFORE: HON. GEORGE R, CURRIE, Reserve Circult Judge

The above entitled review proceediné having come on
for hearing before ihe Court on the 12th day of February, 1974,
at the City-County Bullding in the City of Madlson; and the
petitioner having appeared by Attorney Steven Luse Abbott of the
law flrm of Rice and Abbott; and the respcndent Board having
appeared'by Assistant Attorney General Robert J, Vergeront;
and the Court having had the beneflt of the argunent and briefs
of counsel, and having flled its Memorandum Decislon wherein
1% 18 directed that Judgment be entered as herein provided;
Now, therefore, 1t is Ordered and Adjudged that the
Ordcr of respondent State of Wisconsin PBoard of Personncl
dated July 12, 1973, in the matter of Earl Dubton, Appecllant,

va. John F, Wieczorek, Director, Monroe County Department of

“n.. Public Welfare, Respondent, be, and the same hereby is, affirmed.

Dated this f&fﬁgay of February, 1974,

By the Court:

AN

Reserve(f£ircult Judge
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EARL DUTTON,

Y

Petitioner, Case No, 140-243
va,

STATE OF WISCONSIN

. 4 NECTS
BOARD OF PERSONNEL, MEMCRANDUI DECISION

Respondent,
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BEFORE: HON, GECRGE R. CURRIE, Reserve Circult Judge
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This is a proceeding Instituted under ch. 227, Stats,,

to review an order of the respondent Board dated July 12,

1973, which affirmed the discharge of petitioner'Dutton by John P.

Vicczorek, Director of the Monroe County Department of Public
Welfare (hereafter the County Welfare Department), and dismissed
petitioner's appeal.

Statement of Facts

Many of the material facts are set forth in respondent
Doard's Cindings of fact upon which its order was grounded.
Pindings of Fact Nos. 1-18, inclusive, read as follows:

*1, That the appellant, Earl Dutton, age 49,
was cemployed by the Monroe County Department of
Public Welfare as a Case Ald 1.

"2, That the appellant's appointmentwas under
vhe County Merit System and that the appellant had
complcted hils probatlionary perlod and was a permanent
employe as defined by the County Merit System rules.

U3, fThat the respondent, John P, YWieczorek, was
the Dircctor of the Monroe County Department of
Public Welfare and responsible [or the administration

of
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the County Wellare Department as well as the super-
vislon of 1ts employes,

“t', On January 17, 1973, John P, Wicczorek, the
respondent, as Dircetor of the County Welfare Depart-
ment and as the appellant's supcrvisor, netified
the appellant by letter that he was suspended as a
Case Ald 1, effectlve January 17, 1973, until
February 14, 1973, This suspenslon was without pay
and pending further action and investigation of
appcllant!s conduct resulting In hls arrcst by the
Wausau Policce Department on a erimlnal charge of
contributing to the delingquency of two minor boys, '
This letter alleped that the appellant, on the
evenlng of January 15, 1973, transported by auto-
mobile a minor boy 13 ycars of age to Wausau, Wisconsin,
which resulted in the arrest of the appellant and
the initial riding of such criminal charges.

‘M5, The lMonroe County Public Welfare Poard
held a hearing on February 14, 1973, at which time
the appellant and hls attorney, Steven Abbott, vere
present as well as the respondent, John P, Wleczorek
and Attorney FMilchael J., lcAlpine, ‘

"6. As the result of the hearing held February 14,
1973, the Board by lformal actlon elected to terminate
the appellantls employment as a Case Ald 1 and notify
him in writing of the reasons therefor.

"7. On February 14, 1973, the lonroe County
Welfare Board, under the signature of 1ts Chairman, .
Viec~Chairman, and Sceretary, prepared a written
notification addressed to the appellant advising
him that based on the evidence of the hearing held
fthat date that his employment was terminated, The
stated reasons therein were that 1) he was convicted
after a plea of no contest on a reduced charge of
disorderly conduct, 2) he exercised poor Judgment,
portrayed a negative lmage in the community, which
had an adversc cffect on the Jdepartment's operations,
3) the nature of this conduct and behavior rendercd
the appellant unsultabie fo continue his cmployment.
Further, such notifilcation advised him that he had .
the ripght to appeal this action to the State ;Personnel

Board,

]

"8, The appellant, by his attorney, filed a i
timely written notiflcation of appezl to the Personnel

Board, dated February 21, 1973. ,

"9, The Poard, in reviewing the testimony and .
applylng the required burden of proof to a rcasonable
ccrtai&ty, by the pgreater welght of the credibvle cvi-
dence,” finds the fellowing Facts to be true and correct:

1 Reinke v. Perasonnel Doard, 53 Wis. 2d 123 (1971)
2
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"a. Thal on Monday cvenlng, January 15, 1973,
Earl Dutlon wan operating his aulomobile in Monroe
County and al the request of one Donnle Y s 8
13-~ycar old wmlnor boy, provided him with gutomohlle
Lransportation to Wausau, ulsconsin,

"p. That the said Donnle Y was at the time
receiving custodlal supervicion from the Monroe
County Welfarc Department, although the appcllant
was nelthoer responsible for, nor aware of, such
supervision,

"e. The saild Donnile Y requested the
appellant, Earl Dution, .to fransport him from Sparta,
Wisconsin to Wansau, Wisconsin, At the tiwe of this
request Donnie rewvresentecd that he wlished to po fo
Wausau for the purpose of visiting his brother, who
was 15 ycars of age, to give him some money.

"10. That che appellant and Donnic left Sparta
in his automobile between 10:00 and 11:00 p.m, for
Wausau, apnroximately 115 miles away, and arrived
there approximately 4:00 a.m. on the morning of
January 16, ;

"11. When the appellant and Donnle arrlved at
Wausau they were initially stopped by Wausau Police
Patrolman Derke and Offlcer Derke interrogated botn
the appellant and Donnle and relcascd them, Shortly
after this rclease Patrolman Derxe receilved instructions
from hls department to stop the appellant and bring
him and Donnie in for questioning.

Y12, Patrolman Derke stopped the appellant's
autonobille, Donnile had left the appellant's automoblle
and was later apprehended by ancother Wausau FPolice
Officer. .

"13. After apprchension Donnie was held for a
perlod of timc and releascd into the custody of
others. The appellant, Earl Dutton, was criminaily
charped with contributing to the delinquency of a
minor and was thereafter rcleased from custody upon
posting of bond, .

"14, The appecllant, Earl Dutton, recturncd to
Sparta mid-aftcrnoon on January 156 and reported for
work at 8:00 a.m. the following day. Upon rcport-
ing for wvorlk, Curlis Moc, County Basic Scrvices
Supervisor, together with respondent, John P. Wieczorek,
held a conf'erence with the appellant for the purpose
of Interrogating him regarding the Jausau trip and
the resulllng apprechension and arrest.

%15, As the result of the conference with Dutton
3
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on January 17, the respondent by letter advised the
appellant that he was belnp suspended without pay
pending a hearing beforc the County Welfarc Eoard on
February 1%, 1973. This notification alleges the
exerceise of poor Judpment in transporting a minor

boy from Sparts to Wausau and that the boy was 13

years of oge, 2 %Sruant from home, and had a delinqucney
record in whiceh the County Velfare Department personnel
had prepored backoround iInformation to the court,

16, That the hearing was held on February 14,
1873, for Lhe Welfare Board. As the recult of such
hearing, the Board unanimously agreed to torminate
the appolland z2nd prepared a wrltten notice of such

~terminaticn,  The stabed reason for such dicmissal
was his conviction on a charge of disorderly conduct
reduced from the original charge of contributing to
the delincuency of a minor and that his conduct in
transyortins a 13-year old boy under the circumstances

B exerclised poor Judrment and had adverse effects upon

the ¥Welfare Depariwent wilthin the community.

"17. Sueh written notice of termination
February 1H, 1973, was signed by the Poard Chairman,
Vice-Chairman, and Secretary and given to the
appellant,

"18. The appellant timely appealed from such
termination actlon by a letter of February 21, 1973."

Extensive testimony was taken and consliderable
documentary evidence in the form of exhlbits was recelved at the:
hearing held before respondent Board on May 10, 1973, and the
further supplementary facts that follow are taken from such
evidence,

Petitioner had retired from the Army in 1968 after
20 ycars of service and had been employed by the County Welfare
bepartment since October 15, 1969, As a Case Aid 1, he primarily
dealt with budgeting recipients of welfare asslstance on the
basls of questionnalres and intervicws with applicants., Some
of these interviews were conducted at the department's office
vhilc othera took place at the appllcants! and reciplents?
famlly homes, He was not a soclal worker and did no guldance

4
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counsellpy of minors, He was divorced from hils wife Hovember 15,
1972, and was residing nlone.as of January 15, 1973.
The storics told by petitioner and Donnle ¥ at the
hearing were in sharp conflict with respect to the oripgln of
the trip to Wausau on the evening of February 15, 1973.
Petltloner's version was this: He had come home
f'ron work about 5 p.m., ate his supper and fell aslcep about
After waking around 10 p.m.
6 p.n./ he then drove io the Country Kitchen, a Sparta restaurant,
glloyre and had pié and coff=e, leaving there about 10:25, He
druve toward Camp McCoy intending to visit the c¢lub there., He saw
g Ty hitchhiking and slowed down and stopped and picked him
up, Shortly after he plcked him up he asked the boy h}s age
and he said 18, The dome light in his car was not working and e
could not see the boy plainly. The boy said he was goling to
Wausau and asked petitloner if he would take him there, Petltioner
toid the boy he did not realize how far Wausau was but he was Jwst
out driving and Wausau would probably be as good a place to go
as any.
Donnie Y testified: He 1s 13 years old, is
5 feet 3 inches tall, and weighs 115-120 pounds, and his parents
live im Sparta. At about 10:30 p.m. on January 15, 1973, he
was in the IGA Store parking lot in Sparta with Terry Johnson,
They sauw petitioner drive by and yellied at him to stopz He
stopped and they asked for a ride to the Country Kitchén. He
took them there and petitioner, the two boys, and a third boy,
Ronnie Fisher, occupied a booth together. Donnle asked for a
ride to Wausau and petitioner said he “didn't know," They

talked about some "tea" that Ronnie Fisher asked Donnie to
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to sell to petitioner which the boys pretended was marijuana but
which actually was a plastic bag containing teca., A deal was
then consummated whereby petitioner gave bonnie $4 and some
ehange for 1t and agreed to drive Donnie to Wausau, Terry
Jdchnson was let out at the IGA Store, a stop was made at petitioner's
home by him to plek up his briel case and a map, and they

dhen proceeded 1o Wausau,

’ _The County Welfare Board at the time 1t conducted
fts hearing on TFebruary 14, 1973, was unaware of Donnie Y__ 's
verslon of how the trip to YWausau originated, and, therefore,
this played nb part in the discharge of petitloner ordered as
a result of that hearing. Donnie's testimony!s only materiality
on this revied is that it may have been consldered by respond-
ent Board in determining petiticner's credibility.

Also having materiallty on the issue of petitioner's
credibility was the testimony of Curtis Moe, Basic Services
Supervisor of the County Welfare Department, that Donnie ¥Y___
did not look 1ike he was 18, but appeared much younger.

The respondent Board's findings of fact make mentlion
$hat petitioner was convicted on a plea of no contest after
the charge against him had been reduced from contributing to
the delinguency of a minor %o disorderly conduct, The penalty
smposed was a $100 fine plus payment of $7 costs., This had
tranaplired prior to the Welfare Board's hearing and ordering
of petitioner's discharge on February i, 1974, Further facts
will be set forth hereinafter in connccttion with the Court's

consideration of the legal lssues,



Lepal Basis Advanced by Respondent
Board for Af{lrwming Petitioner's Discharge

The lepal basls upon which the respondent Board
affirmed petitiéncr?s dischzrge 1s set forth in its Findings
of Fact Nos, 19 and 2D, which read as follows:

19, That the appellant's conduct in
transporting @ 13-year old to a distant city,
late =L nizht, withiout parcntal permission, showed
a laclk ol zoed Juwogment, which adversely affected
his abviidty 1o wovre effectively in his position and
preverntoed nln f2rom having the creditability and
accepbobility, reguired by the position, wlth his
cllents, vwho are children and thelr mothers and
fathers.,

"oD. o made no finding with respect to
whether Im 511 insicnees, a public employe may be
dismissed nercoly bocavse he bas been convicted of a
crime. In thls cose, houegver, we Tind there 1s a
strong pexus metucen actual conduct; which was
the basis of Thz convictlon, and the reguirements
of his job,"

hpplicable Statutes and Regulations

Federal law, including 42 U.S.C,A., Public Health
and Welfarc, secs, 302{5) angd 602(a), require that the state plan
for administration of ©14d age, é;c, and other federally assisted
programs shall include methods relating to the establishment
and maintenance of personnel standards on a merit basls and
that such plan go to the sclection, tenure and compensation of
employes,

The legislature, in sec, 49,50, Stats., has provided
that thc Department of lcalth and Soclal Services shall adopt
and supervise a merit system program applicable to county
welfare QGpartment employes._

Sections 46.22(1), (2)(v) and (3), Stats., require
that the director of the county welfare department and the
employes within such department be appolinted subject to sec.

*
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h9,50{2) to (H) and the rules promulgated thereunder,

PW-PA 30.06(11), Wis, Adm. Code,provides for the
fermination of cmploraent of a permanent cmployee for cause,

PW-PA 10.03(24)} provides:

{1H} &3 permanent employecs shall have a
ripht fe append termination of employment to an
impartlal tody, or shall have a hearlng by an
imparcial body prior to terminatlion of employment,
The rulirg of this body shall be binding." (Emphasis
supplicd, )

An "impartial bvody™ is defined by PW-PA 10.06(21).
‘Me respondent Toerd meets the qualificatlons of this definl-
FTion bubt the County Wellsre Board did not because 1t had a
wrested intercst in ihe izsue to be determined, Here petitioner,

- wiio at all tiwrcs materdsl herein, including the hearing beflore
tile County Welfwure Dooard, was pepresented by éounsel, elected
to exerclse the z2lternative of an appeal to an impartial body
of his discharge rather than have a hearing prior to discharge
by an impartizi body. PW-PA 10,03(14) accorded him the right
%o choose elther of thesg two alternatives,

" The authority of respondent Board to act in this
matter as an “impartial body" is granted by sec. 16.05{1)(g),
1971 Stats., which provides:

“(g) Hear appeals, when authorized under
county merit system rules under s, 49,50, from
any interestcd party.”

The respondent Board did not act as a reviewing agency
by reviewing the record made before the County Welfare Board,
The letter of termination by the latter Board of February 14, 1973
which 1s summarized in Finding of PFact Mo. 7, constituted the

- charges statling the rcasons why petitiomer was discharged,

The cvliden ¢ taken before respondent Board was for the purpose

of dctermining whether such charges had been proved, and, 1if
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proved, whether they constiftufed good cause for his discharpe.
The Issues
The briel submitted in bchalf of petitloner ralises
these issues:
£1) Is there substantial evidence in view of
the entire record as submitted to sustain Findings
of Fact V¥ps. 17 2nd 207
i {2} TIf =uch findings of fact are sustained by
substartiasl evidence, do the findings establish geod
cause Ior dischporge?
{3) wWas ths action of respondent Board urbltrary

and czpricious 2nd a denial of due process?

Substartial Evidence to Sustaln
Findings of Fzet 19 and 20

See, 227.20{1)(<) provides that 'an administrztive
apmey's declsion be reversed when it is "unsupported ty sub-
stmbial evidence in view of the entire record as submitted.”
Thmronly‘tWO findings of lact of respondent Board which petitionerts
brief has attacked are Wwsbers 19 and 20. TFinding No. 19 found
that petitioner's act in transporting Donnie Y late ab
night to Wausau without nis parents' conscnt "showed a lack cf
good Jjudpment, which adversely affected his ability to work
effecetively in his position and prevented him (rom having
eredzbility and acccptability required by the position, with
his elients, who are children and their mothers and fathers."
Finding No, 20 found there was a "strong nexus" between
petiticnerts conduct, which was the basis of hils conviction

for disorderly conduct and the requirements of his job,

Wicczorek, who has been Dircctor of the County Welfare
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Department since Sceptember 1959, testifled: I felt that petitioner
was not a sultable rfuturc employe. I view our stalf ag being
mature. I do not believe that 1t iz mature or rcsponsible
conduct for a perscon %o plck a goun;§ter up at this time of
night and drive him i50 miles. He wag charged with contributing
" to the gielinquency of a minor. Subsequently he entered a no
contes’ plea to a sharge of dilsorderly conduct., Thls 1s a
small comnunily, and the Inibtial chérge of contributing to the
delincnency of a minor cane Trom the Sheriff's Department, It
-was plcked up by The reporters and there was coverage in the
newspryger and on the asir. ¥#e were concerned about the feelings
and dincusslon of commuity puzople, aboutl the‘staff and their
feelings, about the meiurity of conduct, and about the public
image «f the employece {Tw, 125; 138-139).
At the heering held before the County Welfare Board on
February 14, 1973, Judy Schaub, a typlst in the employ of the
County Welfare Department, was present and recorded the proceed-
ings f that hearing, and ofaprivate mecting of the County
Welfare Board whlch immediately f{ollowed, in shorthand and
later ¢ranscribed the sarme in typewrltten form, She testifled
that she did not record the testimony given at the hearing
verbatim, but recorded the substance of the testimony given
{Tr, 150}, 'The original of her typewrltten transcript so made
(Resp. Ex. #1, Document #39) was recelved in evidence at the
hearing before respondent Board. This transcript of the
County Welfare Board meetling following the hearing sets forth,

"Mr, Habhegger /chairman of the Board/ stated the issue of the

$100 fine, why so large., . ." The Court deems that this was a
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i very sppropriate question for the chairman to have asked, and
i one that would have 1ikely occurred to many pcople in the
commnity. The larpge size of the fine for convictlion on a
disorderly cond&ct charpge was an indicatlon to the community
fhef, the court in Imposing ithe fine considered that petitloner's
comduct in transpusribing the 13-year old boy the 115 miles to
wémsau_éonstituted serions misconduct., The size of the fine
Ampooed is part ol Tiw evidonce wnich tends Yo support the
Fiading made in Pinddng of Fact No. 20 that there vas a
strong nexus betucom peiiblornerts actual conduct, which was the
éﬁsis of his convittion, and the regulrcments of hils Job, One
. . ad the requirernznts of his job was that he not be gullty of
conduct whiech woulid ezuse distrust in him and hls capacity to
function effectivels on the part of the clients of the County
Welflare Departwent xith whom he had to deal,

At the hearing of February 14, 1973, petitioner's
ronnsel asked Wieczorekbif petit;oner's conduct had Jjeopardized
hiws public image, and how Wieczorek knew this. Wileczorek
szit he could "only surmise" (p. 1 of Resp. Ex. 1, Document
439}, Based on this, it is contended that the finding that
petitioner's conduct prevented him from having crcditabllity
and acceptabllity wlth his c¢llents was grounded on speculation,
However, Wieczorek's testimony pilven at the hearing before the
respondent Board;summarizcd above, was positive as to the extent
to whilch tpc public 16 the community had been made aware of
petitioner's misconduct, From this the.respondent Board could
draw the reasonable inference that petitioner's publlc image
had been damaged and prevented him {rom haviﬂg the creditabllity

11



and acceptabllity wlth his clients required of hi$ poaition.
Furbhermore, if Wieczorek had been questioned at the February 14,
1973, hearing about his use of the word "surmisc", in all
Yikelihecod 1t would have been made clear that his conclusion
with rcspect to petliticrer's misconduct having jeopardized his
publle imape was prounded on reasonable inference drawn from
the publicity such misconduct had reccived in the community.

The Cowr® is satisl{lecd that there was ample substantial
gvidence in view of the entire record as submitted to support
Findings of ¥act los, 1% and 20.

The Tssue of Good Cause for Discharre
£

Couvnsel for pestitioner contends thaq the findings of
fact made by tThe vespendent Board do rot establish as'a matter
of law good caousz for pabificner's discharge. These two
reasons arc advenced in support of this cententlon: (1) No
rules or regﬁlatiuna kad been adopted which prohibited petitionerts
ronduct %n Yransperting Donnie Y to Wausau; and (2) the
onduct for whlcﬁ discharged occurred while petitioner was off
duty and had no kmowledge that such conduet would harm his
anployer's interecsts,

The leading Wisconsin case which has considered the ,
problem of when off duty conduct of an cmployee may constitute

ficod cause for hls discharpge is State ex rel, Gudlin Ve Civil

Scrvice Comm. (1905), 27 Wis. 2d 77, 133 N.W. 24 799. , There

the employce Gﬁdlin was a clvil service employce of the City

of West Allis and his position was that of a "water ﬁradesman“,
but the rccord in the case did not describe the duties of that

pealtion., He had been arrested and convicted of two charges of
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disomlerly conduct, and fined $60 and costs. This disorderly
conduet occurred while he was off duty., One count in the
information consiated of refusing fo exhibit his bartendér's ]
license and refusing to go to the police station at the request
of investipating pollice officers who had Investlgated a complaint
against him at ihe tavern where he "moonlipghted" as bartender.
the other condust cénsisted of his 1iving in the rcar ol the
Havern with ihe lady proprietor and habitually cngaging in

sexval intercourse with her. The Civil Service Comnlssion

held a hearini at which Gudlin was represcnted by counsel.

The Civil Service Cocamigsion had adopted repulations which

2,

provided thot wcauses for discharge should cons}st of an
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"unbecoming zn englovee of the eliy, or wantonly offensive in

his conduct or lanpuege towards the publlice or towards city

officers or semclovees," The Commission concluded he had been
guilty og "an frumeral act, of conduct unbecoming ag enployee
of the City,.and'of conduct wantonly offensive tovard the
public," and %that such conduct "ls sufficient and valid cause
for his discharge Trom the Classified Service of the City of
West A121s.”™ On review both the Clrcuit Court and the Supreme
Court affirmed,

The Gudlin case reviewed a considerable number of
ceses [rom other jurisdictions uvhich had passed on the question
of whether off-duty conduct of an employee of a unlt or agency
of povernment constltuted good causé for discharge,and then

-

summarized the conclusions of the Court as follows {(p. 8T):
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"Where a municipal cmployce has been discharged
under a statute or ordinance which endows hlin with
tenure, one_appropriate guestilon is whether some
dcfic}cnc“ b g boen domonstrated which cajl reason-
gbgy be ”ﬁ$:m:q_hﬁVL a _tendency to Impalr nis perform-
ance of the cutlics of his poglilon op the efflclency
of the rroury .. .1uh nlen hie works. 'the reeord here
provlubu nc Logls for Cinding that the irrcpularities
in aupelisntis conduet have any such tendency. It
must, hcoevor, ~1zo be truc that conduct of o

munieltrpd wodoyee, witn fenure, in violation of
impentant siovdoprss of mood order can be o sub-~
stanti=l, ofv repested, flagrant, or serlous tnat
hiq DevruTio: in rervice will undermine pulilic

confidonoe in tha -uniclipal servace. In such case
thc coerduet oan Teasonably be deemed cause for
uspension or discharge even though it has no direct

bearimg upny nis performance of his duties, DBezcause

- arbitrory EPﬂ cepricious action must be avelded, the
concept of feaucoe! should be the more strictly
consdrwet. tha2 less the relevance of the conduct
complained of %o the performance of duty." (Emphasls
supplled.) .

In the instant case, unlike in Gudlin, the employee
had engaged in cowduct which the respondent Board found did
impair the performnance eof the duties of his position., If
this was a reascuahle finding then the first test stated In .
the above quotcdd exiract from Gudlln was met, and it is
umnecessary to resort to the second stated test of conduct in
vislatlion of important standards of good order so "substantial,
oft repeated, flaprant, or serious that hls retention in
service will undermine publlic confidence in the municipal
service,"

As the Court vieus the matter, the ecruclal question is
whether the respondent Poard could rcasonably make the finding

it did that petitionerts conduct adversely affceted his abllity

to work cffectlvely in his position, and prevented him from

having the ereditablility and acceptability rcqulred by his
positicn, The Court's concluslon is that the respondent DBoard
could reasonably make such finding, 14
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Petitionerts positlon as Case Ald 1 required that he
visif the homes of wellare éid reclpients In connecetion with
Jayiug out budgeting programs as well as conflerring with such
reaipicents at the County Welfare Department office. In order
to do hils work effeetively it was essential that the wellare
reciplents wiithn whom he vorlked aeceept, and have cenfidence, in
his judgment. Thne respondent Poard could reasonably conclude
that petlitioner®s widely publicizea conduct wlth respect to
yis transportatlion of 13-year old Ponnie Y to Wausau in
the late hours of the might was such as to cause people with
whom he would nave fe work in his capaclty as a Casc Ald 1
to have no conmfldenee in the soundness of his'judgmcn?.

White in Cudlin there was an employer regulatlion
which the emplojecrts misconduct violated and here there was none,
the regulation Irn Zudlin vas quite general and vague., Without
any regulation, the Court deems 1tlds part of the implled duties
of a public ewployes not to engapge in any conduct off-duty
which in the exercise of ordinary prudence he knows, or should
knov, will Jjeopardize the performance of the dutles of his
position. The evildence in this case renders lncredible petitioner's
testimony that he thought this small 13-year old boy was 18 years
old. The story that Donnie Y ___ told petitioncr that he was

"

telking money at that late hour of the night to his 15Jyear 0ld
brother in Wausau should have alerted petitioner that ;omething
was wrong and that the’boy might be a run-away. In the exercise
of ordinary prudence, petitloner should have reallzecd that,

AT ihis were the case and he alded the boy by transporting him

to Wausou as he dld, he might be enpaping in an unlawful act
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the publlclzation of which would injure him in the performance
of theo dutles of hls position.

Wns Respondent Poard!s Action Arbitrary

and Capriclous and a Dhonlal ol Due Proccisn?

The issue ralsed with respeet to the respondent Board's
action in alffirming the discharge belng arbitrary and capricious,
and constituting a denial of due process, 1s based on allepged
itapraper actlon of Welifars Board members at their mecting of
Fobruary 104, 1973,

Petltioner®s brief contends that the transcript of
tbe: mecting of Lo County Welfare Board on February 14, 1973,
following the rublie hearing held that day establishes that
Imard members were zctuated by other reasons in reachiry their
getermination thait petiticner should be discharged than stated
in the Board's letter of discharge (Resp. Ex, 1 B). The grounds
fer discharpge stated in that letier are accurately and fairly
sef forth in Finding of Fact Ho. 7.

© This contention is grounded upon the statement made
by member Habhegger that he bhad seen petiltioner with Donnie ¥
on t¥o occaslons at restaurants alfter the Iincident of January
15%h; the statement made by member Schlaver that petitiorer had
used poor Judgment in the matter of support and alimony /in his
divorce actioﬁ7, prior complaints, and the recent incident
ngansporting Donnie Y____ to Wausa57; and Habhegger's asking
the question about why so large a fine as $100.

The Court has alrcady discussed Habhegpger's question

“aboul the size of the fine, which the Court conslders to have
been an entirely proper question.

Habhepper's statement about having seen peotltioner with
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Donnia twice at restaurants after the January 15th Incident
con{licted with petitioner's testimony at the hearing of
Felxuary 14, 1973, that he had scen Donnie only once alfter the
incident and that was at a private home, Thus the statcoment
went Lo petitioneris eredibility as a witness, Heapondent
Board was not obligated %o find that this statement by
Habhegrner, which indlesled pobltioner had lled in hig testimony,
played any matexial part in the Welfare Bardts determination
#hat he be discharzed, 3In fact, the incredibility of his
Hastimony regardlng the details of hils transporting Donnle
Y Yo Wausan w2s such that At is doubtful that Habhegper's
gdatement had any wmabterdality in the Welfare Board arrilving
at the declsion to diccharpe pe%itioncr. ‘

Likevwise, respondent Board was not required to find
that Schlaver?!s remark about petitioner having used poor
Jdgment in the ratter of support money and alimony in his
divorce qction, and wlih respect to two Qrior complaints,
materially affected the Welfare Board's determination to dis-
charpge petitioner,

It is unfortunatc that these statements were made in
the YWelfare Board's mcetlng wilth respect to matters not brought
out in the testimony at the hearing of Pebruary 14, 1973,
However, these matters were not alluded to in the Board's letter
staling its determination {Resp. Ex. 1 B) and the Court cannot
conczlive of th; Wellfare Board having arrived at a different
detcrmination than 1t did if such statements had not been made.

The Court, therefore, determines that the respondent

DBoard'a action In affirming the discharpe did not constltute
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arbitrary or capriclous actlon and a denlal of due process
becauvce of the occurrence ol the making of these statements by
Habhegmer and Schlaver at the Velfare Roardts meeting of
February 14, 1973,

Let judgment be enverced affirming respondent DBoard's
ovdcr of June 12, 1573, here under review,

e
Dated this _/ 244 day of February, 1974.

By the Court:

AL AT Lo

Reserve Uircult Juage
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