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CINCUIT COLRT DAL COUNTY
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STATE OF QISCONSHU

£ ] $#140-392

Lo PAUL FCTSCHp /
Petitioner; . y
kX
Ve ;
STATE OF WISCOWSIL and its
BOARD CF VOC/TIOVAL, TECUNICAL i

AND ALULT ELUCNITCR by and
through its DIRECTCR, EUGIND LEHRMARN,

and T3
STATE OF WISCONSIU and its

EDUCATIONAL ATELOVAL BO&RD by and w
throusrh its ENZCUTLVE SECRLITAR ,
DAVID STUCKI, w

Respoudenta,

o-m—unguu-en-wunaqa—n---...-.--u....a-.-u--u--...'(

Bofore: Hon. U, L. Jackman, Judge

Judicizl Revicw: December 11, 1973
Appearancest  Petitlonst by u“vh‘Ld Graylou

Respondents by Robert J. Verneront,
Assistont Attornzy General

Petitioner advances tuo contentions: 1, That the
letter of dismissal vas not sipgned by the ex neutive
secretary (0. Stuehki) of the féucaticnal movoval Doard
(which wins potitionar's erolover), Lut by “hn dirccetor of
the Board of Vocational Techuical ound Aault Cdueation
2. He ves dlsrigsad witheut a nearins to wvaich he ves
entitled under the principlas of Bocwed of Laerents v, Roth,
408 U.S. S84, and Richavdsv. Boord of Educaviocn, 58 Wils 2d 444,

o
at

Respondeng contends the court has ne juricdicticn
because: 1., The patition wvas not flilted within 30 days after
thie deelsion, the letter of ir. Lalymmann, reocelved by
patitioner on August 9, 1973; 2, That the petition is
nelther signed by chithonLL nor verificd; 3. That under
Pers. 13.09(1} petitioncr as a probationer is not entitled
to judicial review,

In view of the fact that there may be an avpeal
from our judgnent, ve wlll consider and ecxnress an orinion
on the mesits for vhatever value iU may or wey not have.

The record shows that petitionar v¢as ewployed by
the Educational Approval Board as a ficld inspoctor
(Educationul services Assistant IIT). The position description
lists the departeent as "Wis. Boaxd of Voe. Tech. & aqult
Education Lducatlonal Approval poard." FPutitionsr's
acceptanco of the positlon was directed to "hoy V. Ustby,
Divector - Durcsu of Acainistrative Servieces =~ Board of
Vocational, Technical and Adult Lduvestion.' 1fr. Lohrmamn,
Director of Ltho Board of Vecaiional, Technlcal and Adult
Education, at the suggestion of lr. Stuckl, Lxecutive Sccretary
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of the Tducationnl Apvroval Beard, eriended probatlonary
peciod for three wonths baeause petitioner was not
performing his job very well and tho buresu of Personnel
extended it to Septemoer 2, 1973. On Aupust 6, 1973,
potitioner was advised oraily by his imwediate supcrvisor,
Mr, Stucki, thot his porformance was not sztisinctory

and n dizcussion vas had betveen them, the cond wosulg
being that pCtLL¢QIﬁM vas aovisad by lir. Stucki that

his comploy=ment vas terminated effective Aupjust 24, 1073.
On that day also Mr. Stucri, as well as lir., Lehrmann, signed
a "Probationary Sorvice Report' which corsluded that the
ermploymert be terminated., On Aucust 6, 1973, My, Lihrmann
sent petitioner a letter advising him that his emwployment
"5 be terminated on Auvnust 24, 1973," and gave as

the "privcipal reason' 'vour fallure to carry out your
ficld inspactor r»eeponsibilities with the level of
Judgment expeeted in the position x x x"

The record chous that the termination was not that
only by !r. Lehwmnamn, but that jir. Stuchil, Uxecutive
Seerctoary of the Leucational Anproval Deavd, also participated
and concurred in nhio torminzcion. The formal notice of
August 0, 1973, by letter was by Mr. Lehrmann, but the
action of termination was by both.

The Educectional Approvel Board was created by
Sec., 38.51 ond has its own rules, nonz of vhich relate
. to employiient by it It has the power Lo cmnloy persons
}f“undel the clagsificd scxvice,” and the edministrativa
cfunctions are in th? crarpe of tha ox “Wtivo scerobery,
é Houcver, the Lducational Avoroval Boord is artmvuoa Lo
7' the Boird of Vocacional Technlical and Acult Education
. under Scc. 15.03. Sec. 13.945, - Under tha terms of
Sec. 15.03 ve sce nothina wrons vwith . Lehirmann notifying
petitioner of the declsion of both he and iir. Stucki
to terminate the rroloyvcnt, since that was a managoment
. function to be perforwed by the head of Lhe dbpa;uugnt
to which the Educational Avproval Board was attachaed.
Mr. Lehrmann was merely the administrative condult by
- which tha declsion of both hirself and Lir, Stuckd
was transmitted. T ’ .

il
L.

]N01 do ve-consider that a formal hearing was -
necespery. Under Richards v. Jloard of Eduveation,
58 Wi 2d A44 and thoe cases cited,, it wvould scem that
“one wvhose employment is ternminated during probation
is enhitled to a heoaring vhere the reason yor termination
d>bearsla stﬂ;ma of dishonesty,” Lrmworallity, and tha like.

[ﬂ- t

-~ Petitfoner claims that in this cade vwhere the termination

o wplips dnelficiency ov fncoipecence txﬂ rule of those -

i eascer 1npplics becruse ha has a doctor's degree and the
tOrmianion affects his abillity to got anouhor Job.
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if were incfficlency or incompetence in a position
creabas o stigma that gives the right to a hearinz,

vo can think of no case where the eowployea vould not
bo entitcled Lo a hearing. The expreossed causa in this
case is lack of geod judmment in the performance of duties.
Thiz is, of course, a matter of opinfon of Hr. Stuckl
and lir. Lchrmenn, We are of the oninicn that a
termination foxr fallure to use good jud-ment in a
position docs not quallfly as such a stioma as regulres
that petitionsr have the opportunity to refute it.
Rothilng about it forcclesed any other opportunities
for cumployment in the widse fleld of cducation,

If one may not be torminated during the prebationary
perlod without rcasons ond without o hearing thaere is
really no reason for haviaog a probationary period at all.
Until probacion is comnletad peatitioner does not have a
vested interest in the p0<1tioﬂ aq& vncil he deoos he is
subject to terminatlon.  Scc. 22{1Y ()5 rers. 13.01, 13.07;
State ex rel Dela bunt v. La rd ?6 Wis 2d 343. o constitue-
tional rights of petltioner : r~ danied by such procedure.
Board of Regents v. Roth, 408 U.S. 564; Richards v. Boerd of d.,
56 Wis 2d 444,

We would, thercfors, on th~ merits affirm the
decision tcrmmatinb petitioner's cmpleyment,

As to the objecticns Lo juricdiction: The decision in
this cose was oxpressad in tha lettor of Auzust 5. 1873,
delivered te patiticner Ausust 9, 1973, Petitionoar claiﬂa
that since the terwication ves tot cifcetive untll
Augucst 24, 1“73, tha'30 doys after scrxvice of the decision
of the agency" (Scc. 227.10) did net bezln to run until
August 24, 1973, Respondent claims it bezan elther on
Aupust & or Aujust 9, 1973, in which zcvant the petition
filed Septembor 21, 1973, was not timely, Sinece thore vng_
ng hearing in this case, Sec. 227.13 does not nﬁnlf. The
__BJy“ﬂoppmﬁnL_\lvch could bnfcallod o decdsion is
Mre Lehomannls_ letter of Auguct 6, 19}3 _and this is the
_only documant wclating to termination wazca was_delivered
oralled to petiliougr. LHL@ loLLr‘;_fhﬂq, i tha _

decision and Sco. 227.16(1) = cquires Lhat tha potitlon

_for review rust be fiT:ainth1n 50 dave citer sorvice of it.

While the termination did mot become offective inmediztely,

the decision was wade and served. Petitioner takes the

position that he was not zzpricved until ausust 24, 1673,

and thorefore thv 30 days should not run until theon. _Wa

think he wai_agpricved by the docision sinca it was a

Hecision vhich 1‘1'1.1011«)10(1]‘{‘_‘. QL!_l_u__c_’;p_l_o_}l_i_mwc_gp‘ug:g_§g los9,

The were {rct that the ofyective date of tormination was
—postponed_docs non wake hiw any _Lby fecs_nggricved by it
ot the tiwe it yvag made, siuce it was wdverse to his interest

1

¢ wWhen nade,  Prospective resulta of a decision wmay be the
1
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_cubject of n gricvance, ewven thouph tho 1nju1y has not

_yet cccurvad.  Sco, fgr iv" PN loran v. 3d. of Healtl,

32 Ulo 2d 387, We arc of the epinion that Lhu Tecord
shows patition for raview was not served or filed wllhin
30 days after service of the decisien and therefore was
not timoly end this court has no jurisdiction.

Respondent also complains that the petition was nok
signed or verified by petiticncr. Wwhile §t is custowary
for petitions to be verifiod, there is nothing in
Chapter 227 that reaquires it., Sec. 2563.24 vould seem to
regqulre it; but that section would permit amenduents to
supply defeetive veriflcations. On a revicu under
Sec, 227.1G6 the watter Is tried solely on the basis of
the record, and in the absence of alleged precedural
frregularitics thot are not a watter of recosd, which is
not Liue in this case, the issues tricd are only those
of law. The verification is to the truth of {acts,
not asscrtlions of law., The purpore of wveorification is
to require the pleader to verify the existence of facts
under oath so that ho will not assert facls vhich he
does not bellieve to be true. Where the sole iscuszs raised
by the pleading ore those of law, as on a derurrer,
there is no rerson (o g verification, see 30 WSA 612.
Thet ls apporec.ly © vy See. 102.23 deoes not rocouire a
complaint uvnder that secction to be verified., It would
be the betrer precrice to verify a petitien under
Secce 227.16 to avoid thz icsus ve are here presented
with but wa ave of the opinion theot in a cose sueh as
this where the grounds of relief are bascd solely on
I1ssues of law, absence of verification is not fetal
and could casily be remcdied if necessary.

If the petition is a pleading, which we agree with
respondent it 13, fec, 227.16 does not require the
petitioner himself to sign it. Sec. 2063.23 permits an
attorncy to sign a pleading as was heve done.

Respondent's contention that petitioner has no
right to "appeal® under Pers. 13.01, has no werit,
The right to appeal unner that provigion of the code
refors to nppkal within adrministrative procecdings
and not judicial review under See. 227.10.

This opinion is too lony but we wished to cover all
contentions of the parties. For the reasons above stated,
we conclude that ths court does not have jurisdiction
because the petition for review was not timely served

Lor filed, and it is therciore

ORDERED:  That petitioner's petition i3 hereby dismis:

Dated December 12, 1973
BY THE COURT
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