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STATE OF WISUONSIN CIRCUIT COURT DANE COUNTY

LESTER P. VOIGT, Socratary * 142=120
DEPARTMENT OF NATURAL RESOURCES,

Petitionar, ¥
v,

*
STATE PERSONNEL BOARD, OPINION and JUDGMENT
DEPARTIMENT COF ADMINISTRATION, "
Respondent., -

Bafore: Hon. W. L. Jeckman, Judge

Judicial Review: May 2, 1974

Appearancess Petitiorer by HMichael Jacobs and W. S. Stafiord
Reependont by Robert J. Vexgeront, Asst. Attorney Genera:
Michaal G, Azzhain by Andrew F. Slaby.

The D.N.R. guspended ¥, Amrheln becausz it alleged hao
violated D.H.R.s code of ethics, spocifically that clouse that
D.tH.R. personnel will "zefroin frem scts or relations which will
violate theoir public trust acd reflect discredit on thomselves
or the Departmant”. Amchein had possesslon of a pheasant out
of season and was found guilty therecf.

The only zuthority for suspending a civil service smployee
without naoy is Sec. 15,28 which permits it "only for just cause'ls
The respondent found that pctitionsr was suspended '"without
just causa’. The racerd Indicetes that thsre would ke ro basis
for any finding that the nisconduct in any way interfered with
performance with petitioner’s duties of his position, which
was not rolated to gome law enforcemant.

Respondent.,, in its findings, opinion and decisicn, raliled
on Stete eox rel Cudlin v. Civ. Serv. Com., 27 Wia 2d 77, which
recognized that conduct "in violation of important standards of
good order can be so substantial, repsated, flagzrant or ssgricus
that his retention in servica will undarmina public confidenca
X xx " in the service. Recspondent, in the case at bar,
fournd that the misconduct was nelther substantial, repeated,
flagrant or serious,.

Respondent, in its £indings, opinion and declisicn, also
atterpts to interpret tha meaning of the code of ethics and
ccmas to the conclusion that its meaning is equivalent to
misconduct as defincd in State ex rel Gudlin v. Civ. Sexv. Com., N
27 Wis 2d 77. This so=called code of ethics is not published
in the Administrative Code., It doos not thercfore have the
effect of & rule of D.N.R, Sec, 227.020. 1It is & mere statcment
of pelicy. It i3 a gerneral statement of the conduct expected
et DNR cuployees. I D.N.R. wishes to raly uoon o vicletion
of itso code of ethics as a Lasis for discipline, it weuld soem
thizt the code should deceribe a violation ag thu basis for
discipline. It would also scom that it would ba casy for DL.N.R.
t¢ say i clear terms that conviction of misdemeasnors or falonies




would be just cause for discipline. We also see no raason
why, if D.N.R. wishes to prescribe cdodaes of conduct for its
emp&oyees which may be tha basis for discipline it does not
do so by rules published in the Adminiatrativae Code, so tha
rules may be tested for validity without the necessity of

a violation. The respondent has rightly commented upon the
vagucness and probable invalidity of ths coda of ethics.
State ex ral Morinon v. Milw, Co, CSC, 61 Wis 24 313, 321-324,

We agree with .respondent that an employee may dlscipline
an ewployee for offeduty conduct that undermines confidence in a
goverrmental agency and rightfully so, And the rule is that
the burden is on the agency imposing discipline to hear the
burden of proof. Reinke v. Personnel Board, 53 Wis 2d 123,

Respondent concluded that ths single fall of the employee
from grace was neither Jubstanrinl flagrent, seriocus or
repeated so es to ba tha basis f£or "?nsL cansa® for discipling,
In tuis case respondant is tho uwiltimnte flndor of fact. [lcwaver,
rcspondent toolk the position thot ba:orc discipline could ba
Imposed D.H.R. must have positlve proof that the cmployee's
conduct did in feot veflect discredit ea DJHW.R., or, to put it
enother way, it did in fact undermine public confidence in
D.N.R. The opinion seems to express, or if it does not, it
certainly implics, that in crder for a finding that the conduct
undermined tie public confidence in D.N.R., there must be a
positive showing by witnesses that somehow the imsge of D.N.R,
was damaged in the eyes of the beholder. We do not think
such proof was necessary. In State ex rol Gudlin v. C.S.C.,

27 Wis 2d 77, there was no proof thiat thae wunicipality 5
reputation did in fest suffer from the employea's acts.

There is conduct which is of such character*that, as in

State ex rel Gudlin v. C.5.C., 27 Wis 2d 77, from which tha
agency may infer that it will undarmine public confidence,

To paraphrasa ths languega of tha casae last above cited:

There 1is an area where the conduct of an employee of an agency
in violation of important and fundamental standards of propriety
is of legitimate concern to the agency. The public expects

all cmployeces of the agency to be concerned with the maintenances
of laws and good order., When the conduct of an employee falls
within the area of unacceptable conduct (violation of criminal laus,
especially those relating to subjects which are the concern of
the egency) this conduct may be good cause for discharge.

(see 27 Wis 2d et pp 86=37) 4

We think the standard of proof which respondent set was
too great. Wa are of ths opinlon that respondent could have
found good causa for discipline from the fact that a D.N.R.
employee was found guilty of violating a simple game law, even
though there was no positive proof of witnesses that as a
result D.N.R.'s imcga was tarniched. That fact can be inferved
from the offonsa. Tie question to be determined is whother
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the offense is likely to cause damage to D.N.,R. in undermining
public confidence in it, snd this would depend on how substantial,
flagrant or serious the offemnsa was. The feact that it may,

up to now, have been covared up so that it is not known

i8 not as Important as what ecffect it may probably have .

as it cannot be concealed forever. The respondent decided
the matter on the basis of a lack of proof of prasent
axpressions of lack of confidence in D.N.R. We do not belisve
that, contrary to the respondent’s opinion, the lack of

such proof precludes a finding that the offense was so
substantial, flagzrant or sericus as to ba a likely cause

of umadermining public confidence in D.N.R.

We will therefore remand the record to respondent
with instructions, in the 1light of cur opinion, to
reconsider and find whether the cmployce's offcnse was so
substantiol, flagrant or sexrious as to ba likely to
undernine public confidence in D.K.R.

{

It is therefore ADJUDGED: That the order of the
State Personnal Board dated Februsry 8, 1974, be end tha
seme is set gside and the rccord is remanded to the
State Personnel Board for further proceedings in accordance
with the foregolng opinion. :
!
Dated May 6, 1974 '

BY THE COURT
P (Cralornsaa

s Judge




