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ST.“TE Of= V~/ISCON~~IN CIRC!jlT CGCIRT DANE COUNTY 
_____-______I____________________--~--_----___---___-----_ 

Fet!tioner, 

vs. Case No. 143-340 

STATE OF WISCGNSIN JUDGMENT 
PEWSONNEL BOARD, 

Respondent. 
-------____-__________--_______------------------- -_--_- 

&EFC).RE: HON. GEORGE R. CURRIE, Reserve Circuit Judge 
--_I-__-______________________----------_-------------- 

The Court having heard the above eneitled revLew proceeding on 

the 14th day of April, 1975, at the City-County Buildmg in the City of 

Madison; and the petltoner having appeared by Attorney Martin E. Love; 

and the respondent Board having appeared by Assistant Attorney General 

Robert J. Vergeront; and the Court having had the benefit of the argument 

and briefs of counsel, and having filed its Memorandum Dectsion wherem 

Judgment IS directed to be entered as herein provided; 

It IS Ordered and Adjudged that the Decision of respondent 

State of Wisconsm Personnel Board dated July 3, 1974, m the matter of 

D. Edward Bolton, Appellant, v. C. K. Wettengel, Director, State Bureau 

of Personnel, Respondent, Case No. 73-142, which Decismn is entitled 

“Opinion and Order”, be, and the same hereby is, affirmed. 

Dated this @<y of April, 1975. 
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S T A T E  O F  W IS C O N S IN CIRCUIT C O U  IRT O A N E  C O U N T Y  
__- -_-_- - - -~- - - -_- -_- - - -~- - - - -~~~-- - - - - -~~~--~- -~~- - - - - - -~- - - - - - - -~-~  

D. E D W A R D  B O L T O N , 

P e tit ioner, 

vs. C a s e  No.  1 4 3 - 3 4 0  

S T A T E  O F  W IS C O N S IN 
P E R S O N N E L  B O A R D , M E M O R A N D U M  D E C IS IO N  

B E F O R E : H O N . G E O R G E  R. CURRIE,  Reserve  Circuit  J u d g e  
_ - - - - - - - - - - _ - - _ - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ~ ~ ~ ~ ~ ~ ~ ~ ~ - ~ - - - - - ~ ~ ~ - ~ - - ~ ~ ~ ~ ~ ~ ~ -  

This  is a  p roceed ing  u n d e r  ch. 227 ,  S tats., to rev iew a  dec is ion 

of responden t  B o a r d  da ted  July 3, 1974 ,  wh ich  d e n i e d  pet i t ioner Bo l lon’s 

request  to r e -open  the hea r ing  to present  fur ther proof ,  a n d  susta ined the 

act ion of C. K . W e ttengel,  Director,  S tate B u r e a u  of Personne l ,  in  

d ismiss ing Bo l ton  f rom his emp loymen t  as  a  state emp loyee .  

O n  M a y  14,  1973 ,  Bo l ton  app l ied  for the posi t ion of Vocat iona l  

Educa t ion  Consul tant  I wi th the B o a r d  of Vocat ional ,  Techn ica l  a n d  Adul t  

Educa t ion  in  the City of Mad ison .  A m o n g  the qual i f icat ions stated in  the 

pos ted  formal  Job  a n n o u n c e m e n t  (Responden t’s Exh.  2 )  was  that the 

appl icant  h a v e  a  bache lo r’s degree .  Bo l ton’s job  appl icat ion s igned  by  

h im  stated: 

“Educa t ion  

Universi ty of W iscons in-Mi lwaukee,  1968-71 ;  
B A , 1970 .” (Responden t’s Exh.  1).  

Bo l ton  ranked  n u m b e r  o n e  in  a  g r o u p  of th ree qual i f ied appl icants  

for the posi t ion a n d  h e  was  h i red,  h is emp loymen t  c o m m e n c i n g  o n  

J u n e  25,  1973 .  S o o n  af terward a n  unsuccessfu l  appl icant  for the posi t ion 

reques ted  a n  invest igat ion a l leg ing  that Bo l ton  h a d  not  rece ived his 

bache lo r’s degree .  W e ttengel  then  reques ted  veri f icat ion of Bo l ton’s 

academic  s tand ing  at the Universi ty of W iscons in-Mi lwaukee.  O n  Augus t  1, 

1973 ,  the Assistant Director  of Records  at the Universi ty in fo rmed 



Wettengel that Bolton’s file showed that he had completed 107 of the 120 

credits necessary for a bachelor’s degree. There is no dispute that a 

degree had never been issued to hLm. On August 16, 1973, Wettengel 

formally notified Bolton that his employment with the state was terminated 

for failure to meet the requirements of the job and for improperly 

asserting on his application that he did. Bolt-on then appealed his dismissal 

to respondent Board which conducted a hearing and then rendered the 

decision which is the subject of thvs review. 

Section 16.22(1)(a), Stats., provtdes: 

“Probationary period. (l)(a) All original and all 
promotional appointments to permanent; sessional and 
seasonal positions in the classified service shall be 
for a probationary period of 6 months, but the director, 
in an original appointment, at the request of the 
appointing authority and in accordance with the rules 
related thereto may extend any such period for a 
maxLmurn of 3 additional months. Dismissal may be 
made at any time during such periods. Upon such 
dismissal’, the appointing authority shall forthwith 
report to the director and to the employe removed, 
his action and the reason therefor. The dlrector may 
remove an employe during his probationary period if 
he finds, after glwng notice and an opportunity to 
be heard, that such employe was appoInted as a result 
of fraud or error.” (Emphasis supplied.) 

The respondent Board made these fmdings with respect to the 

alleged falsification of petitioner’s application: 

“Appellant’s claim that he believed he had completed 
all the course requirements for a bachelor’s degree at the 
time of his application 1s not plausible. 

“Appellant contends that early in the fall of 1970 he went 
over his transcript with Assistant to the Dean of the College 
of Letters and Science, Thomas H. Burton, and that Burton 
then advused him that If Appellant enrolled for a normal credit 
load during the fall semester, he would graduate at the 
end of that semestar.. Appel!ant testified that Burton had been 
his advisor since Appellant’s first arrival at the Milwaukee 
campus and that he relied to a considerable extent on Burton’s 
adwce. Appellant inststs that he came to believe that, by the 
beginning of 1971, he had earned the degree and that documenta- 
tion of this was available to him upon request. Appellant thus 
asserts that he did not falsify his job application, but rather 
filled it out in good faith with the facts as he believed them to be. 
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“Appellant’s contention is not credible. The very man on whom 
he relied--Thomas Burton--wrote Appellant a letter on December 

21, 1970, informing the Appellant of his foreign language 
deficiency. Appellant did not make any effort to clear up this 
deficiency until the late summer and early fall of 1973. This 
advice, coming as it did in unambiguous terms from an advisor 
Appellant claims to have trusted should not have failed to 
impress Appellant. Yet he did nothing about it until August 27, 
1973, when he applied for a waiver. We conclude that the 

Appellant’s new initiative to obtain his degree was prompted 
by his difficulty with Respondent. 

“Moreover, the Appellant admitted at the hearing that he 
knew from the late summer or early fall of 1972 that he had 
received an incomplete in Psychology 414--a course taken in 
the fall of 1970. Indeed, Appellant talked with Dr. Uarron, the 
professor who taught the course, and was told by a letter of 
February 7, 1973, that the student must take the initiative 
in obtaining permission to be graded ‘pass-fail’ in a course, 
an option Appellant chose in order to erase his incomplete. 
But the incomplete wasn’t removed until August 1973. We 
do not understand how Appellant could feel he had acquired 
these credits at the time of his application in May when he 
wasn’t officially given credit for them until August. 

“Similarly, Appellant’s incomplete in Psychology 205 had 
been on his record at least since the summer of 1968; yet 
Appellant made no effort to remove it until August 1973. 

“In addition, Erland F. Olfe testified that Appellant was 
made aware of the duplication of a biology course taken at 
Whitewater with Botany 130 taken at Milwaukee in the summer 
of 1966 by an evaluation of his Whitewater credits sent him 
in the summer of 1967. 

“Appellant undoubtedly realized at some point prior to the 
time of his application that at least some of the courses on 
which he was relying for degree credits were not yielding them. 
In addition, there was the language requirement. One would 
think that Appellant’s admitted difficulty with learning languages 
would make him acutely aware, given the Burton letter, of 
the hurdle yet to be overcome. The language deficiency which 
confronted Appellant on December 12, 1970, confronted him 
still on June 12, 1973. It renders irrelevant Appellant’s 
argument, based on the total number of credits earned, that he 
had completed the requirements for the bachelor’s degree at 
the time he applied. We find that the Appellant willfully 
falsified his application, and that terminalion of his employment 
by the Respondent was proper.” 

Petitioner’s brief does not question any of the evidence cited in 

the above quoted extract from the decision. However, this brief asserts 
-.. 

that while the evidence would permit the Board to find that Wettengel 

properly discharged Bolton for error, the Board’s finding that he was 
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properly discharged for falsifying hts application 1s not supported by the 

record. The Court disagrees with this contention. The Board was Jnot 

required to accept Bolton’s testimony that he thought he had completed 

all the requhrements for a degree. Furthermore, he admltted he did not 

actually hold a degree (Tr. 17). 

Petitoner contends that If the Board had granted his request to 

re-open the hearing and present further evidence he could demonstrate 

that he had completed all the academic word required by the Clniversity 

of Wisconsin-Milwaukee for issuance of a degree diploma. The matter of 

granting petitioner’s request to re-open the hearing to present further 

proof lay withln the sound dwcretion of the respondent Ooard. This 

Court may only reverse such denial for an abuse of dlscretlon that would 

amount to error or denial of due process. 

The portion of respondent Board’s decision dealing with the 

petItLoner’s request to re-open the hearing and present further proof 

reads as follows: I 

“The Appellant filed a request tbt the hearing be re- 
opened for the purpose of taking addktional testimony on the 
grounds: 1) that two important witnesses had not been called 
to testify; 2) that two other witnesses had subsequently, in 
depositions, testified in a manner clalmed to be contrary to 
their original testimony; and 3) that Appellant desired to 
introduce newly discovered evidence. Appellant urges that 
the testimony of Dean Willlam F. Halloran and Thomas H. Burton 
are essential to the case. Counsel for the Appellant had the 
opportunity to request the attendance of such persons at the 
hearing of the matter and, in the event they refused, to 
compel the16 attendance. Appellant dtd not do so and is now 
foreclosed from re-opening the hearing for that purpose. 
Similarly, Appellant argues that further testimony from Assistanl 
Dean Olfe and V. M . Allison be had in weal of what he clakms 
to be their sub>equeht- inconsistent testimony in depositions. 
Appellant should have proved these matters 1i-1 his cross 
examination of these witnesses at the hearing and IS barred 
from re-opening the hearing for that purpose now. Lastly, 
Appellant makes reference to newly dlscovered evidence In 
his affidavit. However, ht.5 affidawt does not make clear 
when such evidence came to his attention, that he was not 
negligent in seeklng to discover it, that it LS material and not 
cumulative, and that it 1s reasonably probable that a dkfferent 
result would be reached after takrng further testimony. See 
Combs v. Peters, 23 Wis. 2d 629 (1964). We find that 
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an Lnsuffictent showng has been macle by the Appellant to 
warrant the Board ordering further hearing NT the matter.” 

The Court deems that the reasons thus advanced in the decision 

for denying the request to re-open and present further evtdence demonstrate 

that the Board did not abuse Its dlscretlon. 

At the oral argument before the Court counsel for petitioner 

raised a further issue that one of the three mk-nbers of respondent Board 

who conducted the hearing ceased to be a member of the Board prior to 

the rendering of its decision. In the preliminary recitals portion of the 

decision it is stated: 

Since only two members of the Board heard live 
testimony and they do not constitute a quorum of the Board, 
this matter has been considered by a quorum of the Board 
through a reading of the transcripts and the entire record.” 

The Court determknes that there was no denial of due process by 

reason of the fact that only two of the four Board members who 

participated in the decision had been present at the hearing. 

Let Judgment be entered affirming the respondent Bo&-d’s 

decision here under review. 

Dated this z ,‘L day of April, 1975. LiJ 

By the Court: 
n 

-~ I 

Reserve ,G’ rcuit J,bdge 
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