
: 2 *SF ;j 1: !STATE OF WISCONSIN ~6ikCiiiT 200& @ANE COUNTY 
--. -- 

LESTER P. VOIGT, Secretary. 
Department of Natural Resources, 

Petltlc.wr. Case No. 145-300 

vs. . J~JDGMENT 

WISCONSIN STATE 
PERSONNEL BOARD, 

. 
. 

BEFOE: HON. GEORGE R. CURRIE, Reserve Circuit Judge 

The above entitled review proceeding having been heard by 

the Court on the 28th day OF April, 1975, at the City-County Bullding 

in the City of Madison; and the petitioner having appeared by Attorney 

Lynn S. Adelman of he Iaw Firm of Lerner and Adelman; and the res- 

pondent Board Raving appeared by Assistant Attorney General Robert J 
. 

Vergeront; and Maurice H. Van Susteren hawng appeared in person and 

by Attorney Bruce K. Kaufman” of the law firm of Jenswold, Stud:. 

Hanson, Clark & Kaufman”; and the Court having had the benefit of 

the argument and. briefs of counsd1, and having Filed its Memorandum 

Decision wherein Judgment is directed to be entered as herein provided; 

It is Ordered and Adjudged that the Order portion of the Declsicri 

of respondent Wisconsin State Board of Personnel dated December 24, 197.?, 

entered in the nlatter of Lester P. Voigt, Secretary, Department of 

NaturaI Resources, Appellant, v. C. K. Wettengel, Director, State 

BUreau OF Personnel, and Maurice H. Van Susteren, Respondents, Case 

No. 74-93, whi& reads: 

. . 

“IT IS ORDERED that the action of the Director 
1s affirmed, except that it.is modified with respect to the 
legal basis thcrefor and wth respect to the Director’s 
Order, in the manner expressed 1r-1 the accompanying Opinion” 

. . \ 
6, and the same hereby 1s. modified so as to strike there.fro& all words 
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i’ 

which follow the words ‘“IT IS CRDERED that the action of the Director 
. 

Is affirmed”, and, as so modified, said Order of the Respondent Board 

1s affirmed. 

Dated this $4 day of May, 1975. 

Sy the Court: 
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STATE OF WISCONSIN ClRCUlT 3OURT DANE COUNTY 

LESTER P. VOIGT, Secretary, 
Department of Natural Resources,  

Petitioner. Case No. 145-300 

vs. . 
, 

MEMOWNOUM DECISION 

WISCONSIN STATE 
PERSONNEL BOARD. 

_. 
kespondent  . 

---_---_---_-__---_----------~----------------------- 

BEFORE: HON. GEORGE R. CURRLE, Reserve Circutt Judge 

This is a  proceeding by petit ioner Voigt. Secretary, Departmen: 

of Natural Resources (hereafter DNR) tnstituted pursuant  to ch. 227,  

Stats., to review a  decision of respondent  W isconsin State Personnel  

Boar< (hereafter Personnel  Board) labeled “Opinion and  Order” dated 

December  24, 1974.  

STATEMENT OF FACTS 

Maurice Ii. Van Susteren from about  November  I, 1952.  

to July 1, 1967,  was employed as a  hear ing exem~?er  by the Public 

Service Commission. As a  result &-the Kellett reorganizat ion of 

state administrative agencies effe&i\/e July 1, 1967,  he  was transferred 

as a  hear ing examiner to the Department of Resource Development.  

Effective July 1, 1953,  the Department of Resource Development was 

merged into DNR with no  change in Van Susteren’s job clnssiflcatio” or- 

duties. 

As of t imes material to this controversy Van Susteren’s 

job classification under  state civil service was Attorney 12, and  his 

posit ion number  in this classification was 30-DNR (Exhibit 11, R. 22, 

26). The  descript ion of the duties of a  3o-DNR is as  follows: 

“Performs team hear ing role in the capacity OP a” 
e  examiner or prepares and  presents the department’s position. .* 

In examiner capacity, conducts hearings, examines wtnesses. 
Writes decision based on  f indings of fact, and  conclusions 
of law. In addit ion to hear lng responsibil it ies, functions as a  
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legal &&list in a program activity. Assists departmental 
legal counsel in all legal matters including establishment of 
record for Attorney G&era1 prosecution of order non- 
compl ie rs . ” 

Under date of August 28. 1972, Deputy Secretary Beale issued 

in behalf of the Secretary the foIlowIng memorandum (Exhibit 17, R.50): 

“TO: Bureau of Legal Services 

‘*FtiOM: ‘John A. Beale 

“SUBJECT: Work Assignments 

‘As you know, over the past several years we have had 
a need ‘for the development of a system of legal opinions 
tssued by the Bureau. This matter relates botn to the 
research and writing of opinions 2nd the cataloging of new 
and previously issued opuuons for convenient access. 

“To accomplish this important job, a Research Section 
Is established wlthln the Bureau. Mr. Van Susteren will 
head the r w se&Ion; Mr. Mall will superwse the Examiner 
Section an Mr. Kurtz tha So!xitor Section. sp~clflc assign- 
ments OF ocher people wlthm the Bureau wll be made shortly 
mnd,;in the meantime, pnrscnnel asslcjnments will rerna~n as 
they are except For the section chief assignments made 
above. 

“JAB /s/ < 

“John A. Beale.” ’ . 

By this meinornndum Van. Susteren was made acting head OF 

the newly established Research Section bf DNR’s Bureau OF Legal Serwces. 

His duties in this new capacity were outlined in detail in a memorandum 

dated August 29, 1972, (Exhibit 18) issued by Damon, Assistant Director 

of the Bureau of Legal Services. Vi;n Susteren’s prior work assignment 

was primarily concerned in conducting hearings. Under the changes made 

’ by Beale’s memvrandum of August 28, 1972, the duties of the new Research 

Section which he headed were to clear opinions before they were issued 

to ascertain :hether consistent with prior opinions; after opinions were 

so cIeared by the Research Section they were to be circulated through 

6 Bureau of Legal Services and if there was any adverse,comnent they 
\ 

. . 
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were to be reviewed by a Review Committee of which Van Susteren was 

chaIrman; the Research Sectior? was to render legal advice to the DNR 

employees engaged in law enforcement, which work would entail doing 

legal research; and the Research Section was also to devote attention 

to the updating of the statutes applicable to,or administered by, DNR 

(E$..i_bit 16, R.,51-52): 
- -. -- 

On September 11, 1972, Van Susteren Filed an appeal 

with the Wisconsin State Personnel Board, pursuant to sec. 16.05(l)(e), 

Stats., alleging that he had been demoted without Just cause. On the 

same day he also appealed to the Director of the Bureau of Personnel 

(herei;ter the Director). pursuant to sec. 16.03(4)(a), Stats., which 

provides that “the Director . . . shall hear appeals from employees 

from personnel decisions . . . when such decisions are not subject 

for . . . hearini by the Wisconsin State Personnel] Board.” 

After considerable procedural maneuvering, involving one prior 

review proceeding taken to the Circuit Court of Dane County, the respond- 

ent Board decided in a decision dited.January 10. 1974, over the 

opposition of the Secretary that, +zuse Van Susteren had alleged in his 

appeal to the Board that his reassignment was “illegal” and “an abuse of 

discretion,” the proper procedure was For the Director to hold a hearing 

pursuant to sec. 16.03(4)(a), stats.; and such a hearing before the 

Director was ordered (R. l-6). 

Such a hearing was held by the Director on April 2, 1974. 

Thereafter the Director issued his decision dated July 15, 1974, wherein 

he ordered the Secretary to return Van Susteren to his Former position 

as “Hearing Examiner”. The order Further stated that iF DNR wished to 

fill the position of Chief of the Research Section it was to proceed, to 

dd so in accordance with the applic,abIe statutory provisions and .Personnel 

Rules (R. 182). The Director accompanied his decision with these 

findIngs of fact and conclusions of law (R. 183-184): 

. 3. . 
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. bFlNDINGS OF FACT 

“1. That the appointing authority of the Department of 
&ural Resources did, on or about August 28, 1972, 
reorganize the Bureau of Legal Serwces of the Department 
of Natural Resources, by creating a new section known as 
the Research Section. 

“2. That on or about August 28, 1972, the appomting 
authority transferred employe Maurice Van Susteren from an 
exist,ing and recognwed agency Hearing Examiner positIon to 
the newly created positron of Chief of the Research Section 
with the understanding tlxt the appellant was to perform the 
duties and responsibilLtle.5 of such nev~ posltwn in an acting 
capacity. 

“3. That no notification was received by the Director 
of the State Bureau of Personnel of the establishment of the 
new position, Chief OF the Research Section, in accordance 
with Pet-s 3.03(i) and 16.07(2)(c). 

“4. That this transfer was made without formal notice 
to the Director of the State Bureau of Personnel and particularly 
wlthout his approval as required by sec. 16.23, WIS. Stats. 

. “CONCLUSIONS OF LAW 

“That the transfer of the Appellant into the position of 
Chief, Research SectIon, Bureau of Legal Serwces in the 

-Department of Natural Resources was improper and that the 
transfer was made without notrflcotlon to and approval of the 
Director of the State 6urea.u of Personnel and therefore is 
illegal and void.” 

. 
On August 22, 1974, in compliance v&h the Director’s order, 

the Secretary reassigned Van Susteren to his former function of holding 

hearings. Pursuant to sec. 16.05(l)(f). stats., the Secretary appealed 

the decision of the Director to respondent Board. While the Board hag 

etatutpry authority to take kvidence de now on the appeal it decided to -- 

proceed on the basis of the record made before the Director. 

Briefs were filed by counsel for the parties rwolved and on 

December 24, 1974, it issued its decision in the form of an opinion 

and order which is the subject of this review. The Board’s order reads 

‘- . 
as foIlows: -.. ._ 

. 
/.. * “IT IS ORDERED that the action of the Director Is 

affirmed, except that- it is mcd\fted with respect to the 
: legal basis therefor and w&h respect to the Director’s 

‘ Order, in the manner expressed in the accompanying Opinion”. 

. 
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The Board’s opinion portion of its decision was subdivided by 

various headings the last of which immediately preceding the Order was 

“Conclusion” which read as follows: 

“We conclude that Mr. Van Susteren’s transfer 
was Illegal for three reasons. First, it was made pursuant 
to a reorganization that was inltlated without authorlzatlon 
by the head OF the department, the Natural Resources Board, 
and lacked gubernatorial approval. Secondly, It was ,n 

I- - .__. violation of Sec. 16.07(2), relative to consultation and 
notice to the Director and notice to the employee t;volved 
concerning changes in duties incident to reorganization. 
Thirdly, It was in violation of Sec. 16.23 requiring spec~i~c 
authorization by the Director for all transfers. we concluae 
that each of the foregoing reasons Independently requires 
the conclusion that Mr. Voigt’s action in changing Mr. Van 
Susteren’s duty assignment was unlawFul. 

“The Director, in his decision in the last paragraph 
thereof, orders Mr. VOY$ to return Mr. Van Sus~ern 
‘to his former poslticn as hearing examiner.’ We Find that 
Mr. Van Susteren Formerly held the posltion of chic: 
examiner dnd therefore we order that he be reinstated 
to that position.” 

. 

ISSUES PRESENTED 

Petitioner Secretary’s brief asserts that the Board’s decision 

was affected by err-w-s of law within .the meaning of paragraph (b) 

of sub (1) of sec. 223.20, Stats:, and that a crucial Finding of fact 

made In such decision is unsupported by substantial evidence in view of 

the enttrre record as submitted within the meaning of paragraph (d) of 

the same subsection. This finding was the one which found that Van. 

Susteren prior to hi; reassignment tb be Chief of the Resea& Section 

held the position of Chief Examiner. 

On the basis of the contentions advanced by the briefs 

submitted the Court deems these ape the issues it is required to 

PfSSOIVe: 

- . (1) ‘Was the assignment of Van Susteren to the position 
. . . . of Chief of the Research Section a “transfer” which-required 

. 
the approval of the director? 

. 

. 6. 



._ ,j ‘.’ 

. 
I 

, 

(2) Was the creation by the Secretary of a Research 
, 

Section in DNR’s Bureau of Legal Services an “internal 

organization ” within the meaning of sec. 15.02(4), Stats., 

so es to require approval of the Governor and the DNR Board? 

(3) W& the respondent Board’s order modifying the 

Director’s, deciswxn so as to order the reinstatement of Van 

Susteren as ChleF Examiner unproper both from the standpoInt 

of law and the evidence? 

WAS THERE A “TRANSFER” 
WHICH REQUIRED 7H 
DIRECTOR’S PP,Pi?OV@L? 

Sec. 16.23, Stats., provides: 

“A transfer may be mzds From one position to 
another only if sper;~P~cally authorized by the director.” 

For the definition of “transfer” as used in sec. 16.23. it 

IS necessary to refer to Wis. Pdm. Code. Pers. 15.01, which states. 

“A transfer is the movement of an employee with 
permanent status and class from one posltuzn to a vacant 
position allocated to a class having the same pay rate OP 
pay range maximum.” 

If a v’transfer’v is the movement from “one position to a 

vacant position allocated to a class . . .,” it is necessary to know the 

legal meaning of “positio$’ and of “class.“ 

It is clear that with respect to Van Susteren his class was 
. 

that of Attorney 12. because “class1 is defined by sec. 16.07(l), Stats., 

which deals with classiftcation of employees by the Director. Ch=XXSS 

are the “grade levels or classificatiw” to whtch positions are allocated. 

A “position” is established pursuant to Wis. Adm. Code, 

Per-s. 3.01. which provides: 
‘. 

. . 
.C ._ 

.. . 

‘(1)’ If an appointi,ng authority has mad@ 
c budgetary pmvisvxs for, a new position in . 

h(s agency and desires tp fill the position, 
he shall, in writing, describe the duties, 

; 
1 
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responsibilrties, and essential qunltfxntions 
of the position and provide other pertinent 
information required by the Director. 

“(2) The Director shall then allocate the 
position to the appropriate class.” 

A “positi&” is identified by “position standards” which, 

pursuant to WE. Adm. ‘bode, Pers. 2.04(i), “shall include a definltlon 

@atemat identifying the nature and character OF the work and examples 
_ -. . 

of work performed.” The positions into which Attorney 12 class 

employees are subdivided IS set forth in Exhibit 1 i,(R. 25-31), having 

Position Numbers 20 through 61. Van Susteren’s Position Number is 

’ DNR-30 (See R.22, 30). 

The Secretary i’s the “appointing authority” For DNR inasmuch 

as sec. 15.0.5(l)(b), Stats., provides: 

‘1. . . All the administrative powers and duties of the 
department [DNR] are vested WI the secretary to be admInIs- 
tered by him under the dire&Ion of the [DNR] board.” 

The Secretary contends that he merely reassigned duties to 

Van Susteren and did not “transfer” him to a new position. The Court 

Is of the opinion that a compa&ora*oF Van Susteren’s duties in his 

posit& as hearing examiner specified in the posltlon description of 

DNR-30 (Exhibit 11, R. 26) and his duties as chtef OF the Research 

Section as outlined in Damon’s memorandum of August 29, 1972 (Exhlblt iii 

R. 51-52) afford a rational basis For the Board’s holdmg in its decision 

under review that the Secretary in assigning Van Susteren to be chief 

of the Research SectIon violated sec. 16.07(2)(c), Stats., which provides: 

“When anticipated changes in program or’ organization 
will signifxantly affect the asstgnment OF duties or 
responsibil~tws to posituxs, the appotntmg authority shall, 
whenever practicable, confer with the director wlthm a 
reasonable time prior to the reorganizatvan or changes in 
program to formulate methods to Fill positions which are 
newly established or modified to the extent that reclossiflca- 
tion of the position a appropriate. In all cases, appointing . . 

I authorities shall give wmtton notice to the director and 
employe OF changes in the assignment of duties or 
responsibilities to 5. posltion when such changes in assignment 
may affect the classdicotlon of the position.” 

c 
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Implici t  in  this ho ld ing  by  the B o a r d  is that V a n  Sus te ren  was  

be ing  ass igned  to a  n e w  posi t ion.  Thus  u n d e r  this ho ld ing  there  was  a  

“transfer” wi th in the m e a n i n g  of sec. 16.23,  S tats. 

T h e  Secre tary’s br ief  stresses the expor t  test imony of the 

wi tnesses Chr is tensen a n d  B ra~ne rd .  Chr is tensen has  b e e n  a  pe rsonne l  

analyst  for the B u r e a u  of Personne l ,  Depar tmen t  O F  Adminis t rat ion,  For  

sfx a n d  a  hal f  years,  a n d  B ra ine rd  is a  sen ior  classif icat ion analyst  for 

this Bureau .  

Chr is tensen testif ied that V a n  Susteren,  by  v ir tue of h is be ing  

in  research  in  a n  act ing capac i ty ,had not  b e e n  t ransferred a n d  h a d  not  

u n d e r g o n e  any  c h a n g e  in  status o r  posi t ion:  

“Q  That’s correct.  In a n  act ing capacity.  

A  In a n  act ing capacity,  O .K . IF h e  was  in  a n  
ac$ ing  capacity,  w e  wou ld  still cons ider  h im  to b e  a  
h e a r i n g  examiner -  e n d  as  such,  the agency  cou ld  
request  if h e ’d  & a c h e d  the m a x i m u m  of h &  r a n g e  a n d  
they  wan ted  to g ive  h im  a  mer i t  increase,  :hey’d  request  
t he  Director  to re-a l locat  e  the posIt Ion to e n  A ttorney 
13 .  

Q  E v e n  t t iough the major i ty  of h is  dut ies a n d  responsib i l i t ies 
not i  t haK  h e ’s serv ing the ac tng capaci ty  w e r e  not,  in  
fact, hea r i ng  examtner’s?  

A  As  far  as  w e ’re  concerned ,  those a re  not  h is dut ies a n d  
responsibi l i t ies.  

Q  W h a t w e r e  h is dut ies a n d  responstbi l i t ies? 
. 

A  HIS  dut ies a n d  responsib i l i t ies a re  those of a  hea r i ng  
examiner .  H e  is Funct ion ing  I” a n  act ing capactty, a  
t empo ra ry  type of o n  ass ignment  . . .‘I (R. 92-93) .  

Chr i s tensen  Fur ther  o n  redirect  examina t ion  exp la ined  why  a n  act ing 

pos i t ion Is not  a  transfer: 

“9  O .K . U p o n  what  d o  you  b a s e  this op in ion  that you  
’ . . . h a v e  g iven  bo th  mysel f  a n d  Mr.  C h a m e , that a n  ac tng 

I.... . 

posI t Ion is not  a  t ransfer unt i l  a  cert i f icat ion is 
r e q u e s t e d  for  a n d  g r a n t e d ?  .- 

. 
c  

A  Wel l ,  d o  w e  h a v e  a  copy  of the ru les h e r e ?  Let’s see  
h o w  a  t ransfer‘ is de f ined .  
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WA O.K. .A transfer is the movement--reading 
from ‘Chapter Pet-s. 15, a transfer is the movement 
of an employee wth permanent status and class from 
one position to a vacant position allocated to a class 
having the same pay rate or- same pay range maximum. 
This position--the chief of the research section has 
not been classified. So it has not been classified. 
There can be no transfer. 

. 
.Q The position hasn’t been classified? 

A That’s.correct.” (R. 104-105). 
-- L- 

Christensen then testtfled that: 

‘1. . . A transfer has to be between posltions 
and in order for it to be a transfer, the position has to be 
classified because if it’s classlfwd at a dlfierent level, say 
If It was classified as an Attorney 13 or an Attorney 11, 
then It would not be a transfer. it would be either a 
promotion OP a demotion.” (R. 106). 

Brainerd in his testimony corroborated Chrxstensen. When 

asked by Van Sustere-r’s attorney whether he had determlned or Felt 

that Van Susteren had been laterally transferred. Brainerd replied: 
. 

“NO, it was not my position that his--he had--the position. in fact, had 

been Iaterally transferred. That was not my position.*’ (R. 109). 

Brainerd further explained that the procedure of placing 

individuals in an acting capacity is used frequently by agencies: 

nA. This is a &a&ice that is frequently followed 
In state service and I am sure--other organrznttons, 
governmental organizations as well, that when a positIon is 
vacated, it may be a necessity to management or 
administration of that agency to have the posit~cn filled 
Immediately in order to carry out the transactions of 
the organizations and many times due to either budget 
restrictions or the budgetary process or the exommatlon 
process, etc., there are undue time delays and, therefore, 
the positions are filled at trmes I” acting capacities until 
such a time as they can be FIlled permanently.” (R. 113). 

On redirect examination. Brainerd made clear that his use of the clause 

“when a position is vacated” was not intended as a limiting phrase and 

that the pmcedure of placing individuals in acting capacities is used in 
c- -. 

many situations. 
c 

However. there is no provision in the statutes dr Pe&onnel 

rules of the Bureau which pmvide fdr persons serving in acting positions 
. . 

Q 
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wIthin the class to which the employee is classiFied. This is undoubtedly 

a legitimate practice For handling vacancies on a temporary basis, or 

with the employee’s consent, for periods of some length. HOWeVer, 

the evidence here gives .rise to the reasonable inference that the assign- 

ment OF Van Susteren tq be chief OF the Research Sectlon was intended 
c----s.-. 

as a permanent rather than temporary assignment. 

Christensen gave as his principal reason why he dtd not con- 

sider there had been a transfer OF Van Susteren to a different position 

the provision OF Adm. Code, Pew. 2.04 (R. 80). This rule reads in 

part as Follows: 

“Position standards are descriptive and not 
restrictive and they shall not be construed to limit ot- 
modify the power OF the appointing author&y to assign 
tasks or direct or control the work OF employees under his 
supervision. ‘I 

This provision means that the appointing authority, in this case the 

Secretary, may assign additional tasks to an employee beyond those set 

forth in his position standards. Van Susteren’s position standards are 
: : 

those set Forth under No. 30 in Exhibit 11 (R. 26). However, when the 

Secretary not only assigned addition& duties to him in his assignment as 

chief of the Research Section, but withdrew From h4 his principal 

activity OF conducting hearings, a situation was created which afforded the 

basis for both the Direct& and the Board finding that a transfer within 

the meaning OF WLS. Adm. Code, Pers. 15.01. had occurred. In 

Interpreting rule Pers. 15.01’ it must be kept in mind that this rule 

implements sec. 16.23, Stats., which requires the approval OF the 

Director to a transfer From one position to another, and rule Pers. 2.04 

‘should not be accorded an interpretation that would circumvent this 

statutory requirement. 
* 

While both Christensen and Erainerd were experts in the field 

of Interpreting Personnel rules set’forth in Wis. Adm. Code, Peps., so 

. . 
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l ikewise was Wettengel,  the D@-ector of the Bureau. It is clear from 

the Director’s decision that he  d isagreed with Christensen’s and  Brainerd’c! 

rule Interpretations that no  transfer had  occurred. Certainly the Board 

was not legally bound  to adopt  the rule interpretattons voiced by Chrlstew: 

,?nd B.r+nerd fhat no  transfer had  occurred. 

B&awe a  rational basis exists for the Director’s and  the 

Board’s determination that a  transfer did take place, the Court deems 

that it should defer to the same. 

The W isconsin Supreme Court has  repeatedly declared that 

the Interpretation of a  statute adopted by the administrative agency charged 

by the legislature with the duty of applying it is entitled to great weight. 

Libby, McNeil1 & LI Iby v. Wxzxonsin E. R. Comm. (1970), 48  W is. 2d  

272,  280;  Cheklet Division, G.M.C. v. Industrial Cornm. (1966), 

51  W is. 2d  481.  488;  Cook V. Industrinl Comm. (1985), 31  W is. 2d  232,  

240.  It is only when the interpretation by the administrative agency is 

an  irrational one  that a  reviewin‘g  court does  not defer to it. W isconsin 

Southern Gas  Co. v.. Public Service Comm. (1973), 57  W is. 2d  643,  652.  

Inasmuch as a  transfer occurred it was invalid because of 

the failure to request and  obtain the Director’s approval  as  required by 

sec. 16.23, Stats., as  well as  his failure to comply with the requirements 

of sec. 16.07(2)(c), Stats. 

WAS THE CREATION OF A RESEARCH 
SECTION LVITI-IIN THE BUREAU OF 
LEGAL SERVICES AN “II‘ITERNAL 
ORGANIZATIOIN” L,/ITHIN ,-HE 
MEANING OF SEC. 15.02<4),  STATS.? 

t&c. 15.02(4), Stats., provides: 

“Internal Orqanizat ion and  Allocation of Functions. 
The head of each department ot- mdeprndent  agency shall, 
subject to the approval  or the governor  or, where op$tcable, 

a  the ccordinntlng council  for higher educat ion, establtsh 
the internal organizat ion of the department or independent  
agency and  allocate and  reallocate duties and  functions not 



.’ 

asslgned by flaw to an officer ot- ilny subunit of the 
department or- w,dependeht agency to pro- 
mote economic and efflclent administratmn 
and operation of the department or Independent agency. 
The head of the department may delegate and re- 
delegate to any offtcer or employe of the department 
or independent agency any function vested by law in the 
head of the department.” 

Counsel for yan Susteren urged both before the Director and 
--------_ 

later before the Board that the creation by the Secretary of a Research 

Section within the Legal Serwces Bureau of DNR constituted a reorgan- 

lzation within the meaning of this statute so that the assignment of Van 

Susteren to be chief OF that Section was nwalid because no approval 

had been had from the Governor nor the DNR Board. 

. The Director in his decision of July 15, 1974, held that no 

reorganization had oc( n-red within the meaning of sec. 15.02(4), 

stats. The porkion OF the Director’s decis’lon dealing with this issue 

stated (R. 181): 

“I do not concur with the Appellant’s position 
that the creation of the Research Section within the 
Bureau of Legal Services was such an act of reorganiza- 
tion as to requxre the app&~al of the Governor under 
Section 15:02(4), WIS. Stats. 

“Since the effective date of this statutory section 
former Governor Knowles, in effect, delegated to heads of 
Departments reorganizational changes affecting untts OF State 
Government below Bureau level. This policy has been 
continued by Governor Lucey. Delegation to Departments 
of reorganizntipnal changes below Gurenu level has been 
formalized by Administmtlve Prnctlcfs Manual $1, Part: - 
Administration; Sectwn: Pvlanzgement; Sublect: Reorganization, 
effective January 1, 1974, issued by the Department of 
Administration and approved by the Governor.” 

The Board in its decision reached exactly the opposite 

conclusion from that of the Director and held that the creation of the 

‘Research Section in the Bureau of Legal Services of DNR constituted a 

reorganization within the meaning of sec. 15.02(4). and made this an --- ._ 

additional ground for holding the S$wretary’s assignment as chief of the 

Section Invalid inasmuch a* there had been no authorization for the 

creation of the Section by the DNR Board nor by the Governor. 
.‘.. 



_ 

. . 
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As previously noted herein the Director included in the order 

portion of his decision a provision that if DNR wished to fill the position 

of chief of the Research Section DNR could proceed to do so “in 

accordance with the applicable statutory provisions and Personnel Rules” 

(R. 182). This meant that under the Director’s interpretation sec. 
--._ _ 

15.02(4), stats., was npt an appticable statute and did not have to be 

followed in filling the position of chief of the Research Section. H0VW”Tr, 

the Board’s order,modlfied the Director’s order “in the manner expressed 

In the accompanying opinion.” If the Court were to affirm the E3oard’s 

decision without any modification, the Secretary would be unable in the 

future to fill the position of chief of the Research Section by transferring 

Van Susteren OP any ther employee of the Legal Services Bureau 

upon receiving t$e authorization of the Director without also obtaining 

the authorization of the Governor and the DNR Board. Thus it is necessary 

that the Court decide the issue OF whether the creation of the Research 
an “internal organization” 

Section was/within the meaning of sec. 15.02(4), Stats. 

The Legal .Services &reau originally consisted of the 

Examiner Section and the Solicitor.Section. The creation of a Research 

Section under the evidence presented did not take on the performance of 

any function that could not have been required of the employees in the 

haminer and Solicitor Sections under their position standards. This 

1s true even with respect to Van Susteren If the new work he had been 

put on had been rotated among the other ex&iners and staff lawyers. 

.Thus the change within the E3ureau of Lega Services did not “affect 

funding sources or significantly affect the delivery or cost of services.” 

.See Administrative Practices Manual #l, Part: AdministratIon; Section: 

Managwnent; Subject: Reorganization, effective January 1, 1974, -issued . 

b$ the Department of Administration and approved by the G~vemor. (R. 217). 

The Court is satisfied that the legislature did not intend 

every minor change In administrative structure of an agency to be an 



. 
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. 
. 
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approval. 

The dividing line drawn in the Administrative Practices Manual 

#l, Part: Administration; Sectlon: Management; Subject: Reorganization, 

effective January 1. 1974, issued by the Department OF Administration, 

and approved by the Governor (R. 216-218), referred to by the Director 

in his decision, appeals to the Court as a Iogxal and rational one. 

Under this any changes made in structure below the Bureau level dtd not 

require the Governor’s approval where it did not affect Funding sources 

not- significantly affect the delivery OP cost of services. 

The Board in its decision stated that this policy expressed 1” 

the Administrative Practices Manual was contrary to sec. 15.02(4), 

stats. The reason advanced by the Board’s decision for this conclusion 

was stated as foltowi 

* “The policy expressed in the Manual is contrary . 
to the statute, which requires gubernatorlnl approval of all - 
reorganizations vthere the function is ‘not assigned by law 
to an officer or subunit of the department’ of Natural 
Resources. . . .‘I (Emphasis supplied). 

Sec. 15.02(3), Stats., deals with internal structure of 

departments and pro;ides in pa& 

“INTERNAL STRUCTURE. (a) The secretary OF 
each department may, sublsct to sub. (4), establish 
the internal structure wthln the oif~ce of secretary 
so as to best suit the purposes of his department. 

w* * * . 

“(c) For their internal structure, all deportments 
shall adhere to the Followwag standard terms, and 
independent agencies are encouraged to review Cheir 
tnternnl structure and to ndhfre as much as posstble 
to the following standard terms: 

t 

I 

--. 

“1. The principal subunit of the department 
ii the ‘division’. Each division shall be headed 
by an ‘administrator’. 

.I 
/ 

“2. The principal subunit of the division is 
the ‘bureau’. Each bukau shall be headed by a .-- -. : M . ‘dtrector’ . : 

. *.. . 

i ‘, 
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__. . “3. IF further subdivision is necessary, 
bureaus maj, be dlvided’into subunits which shall 
be known as ‘sections’ and which shall be headed 
by ‘chiefs’ and sections may be divtded into 
subunits whtch shall be known as ‘untts’ and which 
shall be headed by ‘supervisors’.” (Emphasif. supplied.) 

To carry the Board’s logic to its ultimate conclusion, before 

. 

a section could be subdiwded into a unit, gubernatorial approval of the 

Governor would, be required because it is a reorganization. 

IF sec. 15.02(4), stats., is Inapplicable wth respect to 

the necessity of obtaining approval of the Governor, which the Court 

deems it is, then what is stated in this statute with respect Lo a “head of 

a department” reallocat:ng duties and functions to departmental suburxts 

is also inapplicable. Sec. 15.01(3), Stats., defines “head of the 

department as the . . . secretary or part-time policy board in 

charge of a department.” Sec. 15.34, Stats., SLates that DNR is 

“under the dire&on and supervision of the natural resources board.” 

Construing these two statutes together the Court is of the opinion that 

the DNR Board is the head of the department. 

The Board’s decition holds that only the DNR Board would have 

authority to create the Research Section in the Bureau of Legal Services 

which the Secretary attempted to establish. The Court is in disagreement 

with that conclusion. 

Sec. 15.05(l)(b), Stats., as prevtously noted herein, vests- 

all administrative powers and duties of DNR in the Secretary to be 

administered by him under the director of the DNR Board. 

Sec. 15.02(3)(a), stats., provides that “the secretary of each 

department may, subject to sub. (4), establish the internal structure 

within the office of secretary so as to best suit the purposes of his 

- . . 
department. ” : . . . --. 

. ,- Construing sets. 15.05(%)(b) and 15.02(3) together, the 
. 

. Ziecretary clearly has the authority to Create such Research Section if 
. 

sec. ‘15.02(4) is inapplicable. 

1; 
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Van Suster& was the appellant in the appeal proceeding before 

the Board and carried the burden of proof on the issue of whether he held 

the position of chief hearing examiner before his transfer. 

He testified that the only document he was aware of which 

created the position of chief hearing examiner was Exhibit 19 (R. 135). 

This exhibit consists of two pages (R. 53-54). The first is a duplicated 

copy of a typed organization chart of the DNR’s Bureau of Legal Servicrs 

(R. 17;) on which one of the squares is labeled “Chief Examiner” and 

bears the date at the tjttom of “6-1-71” (R. 5). The second page 

lists the names gf eight individuals followed by such designations zzs 

“Director”. “Asst Director”, “Chief Solicitor”, “Chief Examiner”, 

“Steno Reporter” and “Attorney”. Van Susteren is one of the eight 

’ llsted individuals and after his name is the designation “Chief Examiner”. 

Further after each.“&? is typed “Madison” followed by an office phone 

number. 

Canners. Director of Personnel of DNR, testified page 2 

of Exhibit 19 was a personnel directory prepared in his office used 

for clerical services for mailing purpbses and telephone numbers (R. -172); 

that he assumed the organizational chart on page 1 had been prepared by 

Kaminsky, Director of the Bureau of Legal Services, and to the. best or 

his knowledge it accurately depicted the situation as it was prior to 

August 28, 1972 (R. 171). 

Van Susteren testified that when he was transferred from the 

stafP of the Public Service Commission to the Department of R&.&rce 
e 

Development in 1967 “it was ag:eed at t’vat time I would head up the 

hearing functions In the newly merged DRD with the public health 
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the Department of Resource Development (R. 134). 

As to what took place in 1968 when DNR came into being 

as a result of the merger of the Department of Resource Development 

and the Conservation &partm’e”t Van Susteren testified (R. 135): 

. I 

:. - 

. 

. 

“I b&eve that my memory serves me correctly that 
Mr. Kaminsky, who was then the--the chief legal officer 
of the conservation department, was go!“g lo be made the 
Acting Direcfor OF the Bureau OF Legal Services in the 
newly formed Department of Natural Resources, tt-at the 
butdau would be dlvlded tnto :wo sectvans, a hearing secC,on 
and a solicitors section; tnat 1 was goL”g to continue as :he 
chief hearing examiner and, consequently, the chief of that 
section and that Mr. Main was going to be the head of the 
solicitors section.” 

Subsequent to 1968 other attorneys were added to the staff 

as he&ring examiners (R. 136). No position standards were ever 

established as contemplated by Wis. Adm. Code, Pers. 2.04 

and Pers. 3.01 for tt ‘r position of chief hearing examiner. Christensen, 

who was called es a witness by Van Susteren and by reason of his many 
. 

years as personnel analyst 63r the State Personnel Board is a” expert 

’ on position standards, testifre d that Van Susteren’s posltion was that OF 

No. 30 in Exhibit 11 (R. 75). A” examination OF Exhibit 11 (R. 22-31) 

discloses that there is.“o positlo? listed for Attorneys 12 employed by 

DNR except Nos. 30 and 31, neither of which lists any duties in the 

“ature of a chief hearing officer. 

As previously determined herein, a transfer takes place 
. 

under sec. 16.23, Stats., when the duties of the job to which a” employee 

Is assigned are substantially diFfere”t than the posltion standards of the 

job from which he is reosslgned. Thus under Van Susteren’s position 

sta-dards of a DNR No. 30, there would have bee” no transfer of Van 

Susteren within the meaning of sec. 16.23, Stats., if the Secretary had 
- . 

merely withdrawn from him whatever supervisory duties he claims to have 
* . 

I exercised es chief hearing examiner ard assigned the same to some other 

;DNR No. 30. . . 
. . 

: I 
17 



-.. 
- : 

in ., 

. 

i 

1 
i 

?’ 

/ . . 

1. 

__ - 
. I 

In fact, Van Su~teren testified that all such supervisory 

acttvities had been withdrawn f&m him effective May 31, 1972, under a 
. 

I memorandum from Ass? Director Damon, dated on that date which placeo 

such functions in the hands of Edward Main (R. 138-139). This memoran. 

Is Exhibit 20 (R. 55). . Thus when the transfer of Van Susteren was ma& 

on-&gust 28, 1972, he was no longer functioning as chief hearing examin. _ -_. 

T;lerefore, the Board’s finding that Van Susteren “formerly 

held the position of Chief Examiner”, if it is to be interpreted as meantni. 

as of the time he was transferred to the Legal Research Section, LS 

unsupported by substantial e&dence in view of the enttre record as 

subrzlitted. 

Furthermore, because his position standards as set forth 

In Exhibit 11 do not include any supervisory functions, he IS not 

entitled es a r+er OF law to be restored to any positlon other than 

hearing examiner which is his chief function under such position standards. 

There is a further reason why Lt was an error of law for ;he 

Board to modify the Director’s becision so as to order that Van Susteren 

be reinstated to the gositlon of Chikf Exxn~~er. Sec. 16.05(1)(Q), Stats., 

provides that, when heartng an appeal from a decision of the Director, 

the Board “shall either affirm or reject” that decision. The statute 

grants to the Board no power to modify the Director’s decision. 

Let judgment be entered nodifylng the order portion of the 

Board’s decision by striking that portion thereof which modiFied the 

Director’s decision, and as so mcdifled, affwrning the Board’s order. 

day of May, 1975. 

. 

_c By ‘“~:,:~.q. &,Q 

Reserve C u&t Judge ~ 

. . . 
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