RECEIVED

MAR 3 1977
DEE’ARTMENT OF
ADMINISTRATION
S'PATE OF WISCOMNOLN CTRCUTR COURT DANE COUNTY
DEPARTCMENT OF ADMINTSTRATION,
BUREAU O PRROONKED and
DETARTMENY OIF TNBUSTRY, LABOR
AND HUMAN RELATTONS,
Petitioncrs, DECISTON ON REVIEW
Vs,
STATE PLERSONNEL BOARD,
Respondent, Casc No. 147-407

A h L = i ALy Al e LA L o R ALs A e s e e M T Mt e Brm e S g e e e et oy A8 PR AL Rt A e  — w — -

This is a proceeding under Chapter 227 to review decisions
of the State Personnel Board (hereinafter referr>d to as the Board)
which rejected certain actions and decisions of the Director of the
Department of Administration (DOA) with respect to certain civil
service examinations, as well as certain appointments made as a
result of these examinations.

The facts surrounding this controversy are ably stated in
the learned brief of the learned assistant attorney general, who
is representing DOA, DILHR, and the Bureau of Personncl on this
review. The facts as taken from the record are as follows:

"STATEMENT OF FACTS
In July, 1973, DILHR sought DOA permission and

was granted delegated authority to conduct an examina-

tion, subject to the general supervision of DOA, for

the newly created civil service positions of district

employment securityidirector (I 21-24; I1ITI 108-109;

Appellants' Ex. 5). DOA personnel analyst, John

Preston, who had ten years experience in test develop-

ment, was primarily responsible for constructicn of

the examination (I 40; II 8; III 107; V 117). Daniel
Wallock, .another DOA personnel analyst who had expertise

1 .

" Hearings in this matter before the board lasted
seven days. 'The transcript of testimony is divided into
nine separately numbered volumes which will be identified
hercinatter as follows: 'T' {March 27, 1974); 'ITI' (July

.25, 1974, a.m.); 'III' {(July 25, 1974, p.m.); 'TV' (July
26, 1974, a.m.); 'V' (July 25, 1974, p.m.); 'VI' (August
12, 1974); 'VIT' (August 13, 1974); *VIII' (September 14,
1974); and 'IX' (October 5, 1974)." :



in statistics and Lest validation, provided technical
ansistance to Preston, and rovicwoed and approved thee
examinalion at JjLs various stages of development (1 B-9) .

"Preston first discussed the disty ict cemployment
sccuribty director positions wilh DTLUR personnce] dircctor
Don Weiankauf and with Goeorge Kaisler, an administrator in
DILHR's Fmployment Sceuryly Division (1 41) . Jle also
studied the basiec job spceccifications (L 41-42). Then,
he reviewed a Jarge number of job c¢lemenls in DOA's job
element bank, and in conjunciion with Xaisler, sclected
twenty-three (23) job clements which he thought might
be related to the district dircclor positious (T 42;

ITT 115-116). Next, after the twonty-three elements
were evaluated and raled by Kaisler and three other
experienced DILUR administrators as to whether they

were neccessary or desirable for, the position in cuestion,
Preston averaged the results of the four raters' job
analyses and ranked the job clements (I 42; III 118;
Resp. Ex. 4). Finally, Preston eliminated ten of the
twenty-three clements which he determinedywere either
impractical to tes! for or were unfair to cériain
applicants (I 71, 81; IIT 120; Iv 42). '0f the remaining
thirteen elements, Preston further determined that seven
elements could best be tested by written cxzamination,
and six by oral examination (I1X 121, 124).

"In order to develop the written examination,
Preston went to a DOA bank of examination items which
were developed by professional examiners and consultants
(X 42; III 125). He selected ninety (90) items for the
written exam (V 11). The number of items assigned to
each of the seven job elements to be tested on the
written exam was based partly on the availability of
test items, and partly on Preston's judgment as to how
many were "good" items and as to how many were necessary
to test each job element (V 84; V 124-125). Preston felt
an item was a good item if it measured what persons needed
to know to do the district director job, if in the past
candidates who tended to do well on an overall test also
did well on that item, if the item discriminated well
(showed differences) between candidates, and if the
answer was right (v 14-15, 20, 26, 31, 45, 49). He was
aided in his selection by the fact that for approximately
80 percent of the items in the item bank, there was an
item analysis showing slatistically how good the test item
was (V 20-21}). As to how many items are necessary to
test a job element, Preston felt that it was essential
for some elements to have several items in order to
discriminate as between candidates and to minimize the
factor of chance (III 124; IV 72). For example, the
job element 'written communications,' which was ranked
last of the seven job elements to be tested on the
written exam, was assigned 25 items on the exam, includ-
ing 15 vocabulary items (IV 58, 72). Preston felt that
if only a few vocabulary items were included, chance
could play a tremendous role in who would do best on the
exam (IV 55-57, 72). The written examination (Resp. EX.
17) was conducted in late August, 1973 (v 43). Prior to
scoring the exam, ten items were eliminated which de-
tracted from its reliability (VI 144).

"After the written examination, Preston provided
DILIR personnel manager Weinkaufl with an evaluation form
coentaining the job elements to be tested in the .poral
examination (VI 26; Resp., Ix. 11). Weinkauf was respons-
ible for the oral examination, and he empaneled an oral
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board consisting of a partner in a managemenl consuld Lant
firm, an AVL/CI0O slall representative, and a retared
sLtate department personnel darector (VI 24-25).  Hoe
developed Lwo questions for use in the oral . exam, in
consitltabtion with Kaisler, which Weinkauf felt werco

job related (vl 29, 43, 54-55).

"WillYiam Komarck, a DILHR pcrsonnel agsistant,
actually handled the oral cxam (VI 60). lle sent a
letter with a job information <heet {Resp. Ex. 20} to
cach oral board wmember and askoed that cach proparc
three guestions in advance (Vi 60, 849-90). e did nol
indicate in the Jetter which elements on the job infor-
mation sheet were o bhe tested in the oral exam, but
on the first day of the oral examinaltion process (there
were six days altogether), he spent extra time briefing
the board on how to complete the evaluation form (Resp.
Ex. 11) and deciding whal gueslions would be asked (VI
89-91, 95-9G6, 107-108). Komarek felt the questions
developed by the ovral board members related to the ijob
clements to be tested (VI 71). All of the 88 candidates
were asked similar guestions (VI 70; VII 90).

"The oral exam counted 60 percent, the written
exam counted 30 percent, and sceniority counted 10 percent
(If 90). After veterans points were added, appellant
Kuter ranked thirty-first in total ewamination score and
appellant North ranked {forty-sixth (VII 90). Neither was
among the thirty persons considerad or the eighteen per-
sons selected for the district director positions, and
they appealed to the board in October, 1973 (Board Exs.
1-2). A hearing on their appeals was commenced on March
27, 1974. After the appellants had called two witnesses,
the board announced that the burden of proof would be
imposed on DOA and DILHR to demonstrate that the exami-
nation for district employment security directors was
valid in accordance with the U. S§. Egual Employment
Opportunity Commission Guidelines on Employee Selection
Procedures, 29 C.F.R. Part 1607 {189-90). This announce-
ment was reiterated and embodied in an interim decision
and order dated July 24, 1974. After six more days of
hearing, the board issued its final decision and order
on July 3, 1975, which rejected DOA's director's actions
and decisions with regard to the examination, certifica-
tion and appointments concerning the district director
position, and remanded the matter to the director for
action in accordance with the board's decision. DOA and
DILIR commenced the present proceeding on July 25, 1975,
to review both the interim and final decisions and orders
of the board."

Unfortunately, this is another one of these internecine
disputes which has arisen between various agencies of our state
government. All too often'these disputes secm 1o in&olve the various
agencies and boards making up the petitioners and the respondent in
the case at bar. It should be noted that lcarned and exhaustive briefs
have been filed by counsel for parties on each side. In addition, a
comprehensive brief has been filed by counsel for the Wisconsin State

Employces Union on behalf of the two unsuccessful applicants, i.e.,

banes
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Mr. Xutcer and Mr, North, who joined wiilh Lhe State Perconncel Board
in challenging the validity of the examinalion and the appointments
made Lhoreunder.

Finally, an amicus curiae bricef has been [iled by counsel for
the 17 Disbrict Fmployment Security Divectors who were certified and
appointed to their respective positions as a result of the disputed
examination and have scrved in such positions since somctime in the
fall of 1973.

As indicated, in its final deeision and order of July 3, 1975,
the Board rejected the DOA's Director's actions and decisions with
regard to the examination, as well as its certifications and appoint-
ments of district directors made under such examination, and remanded
the matter to the Director for action in accordance with the Board's
decision. DOA and DILHR then commenced this review proceeding to
seek review of the Board's action.

As we see it, there are four basic issues involved in this review,

(1) Were the Board's decision and order made or promulgated upon
unlawful procedure?

(2) Was the Board's order in excess of its statutory authority
insofar as it rejected the appointments to the district employment
security director positions which, as indicated, have now been filled
for over three years?

(3} Must examinations for civil service positions in the‘DILHR
meet U. S. Equal Employment Opportunity Commission (EEOC) Guidelines
on Employment Selection Procedures, 29 C.TF.R. Part 1607, if they are
to be deemed of such character as to meet the requirements set forth
in sec. 16.12 (4), Wis. Stats.?

(4) Was the examination as given for District Employment
Security Director of such a nature and character so as to fairly
determine the qualifications, fitness and ability of the pecrsons
examined as required by sec. 16.12 (4), Wis. Stats.?

In our judgment, by answering questions (2) and (3) above we

can effectively dispose of this review.



LEGALTTY ) TIE BOARD'S ORDIRS
The kBoard apparently took the position that if the examination
was invalid then the 17 appointments theorecunder were void as a matter
of law. The Board did this by whal we think was applying an invalid
rule retroactively so as to invalidate the appointments in question.
Section 16.05 (a) (b) and (e), Stats., delineate the Board's
rule-making authority:
"(1) The RBoard shall:
"{a) Adopt rules necessary to carry out this
scction. Notice of the contents of such rules and
amendments thereto shall be given promptly to the

appointing authorites affected thereby.

"(b) Participate in public hearings held by
the director in the rule-making process.

"(c) Review and approve proposed rules and

amendments, upon approval by the board, shall be

submitted to the governor subject to his approval

before taking cffect, but if he docs not disapprove

within 10 days after receipt thereof, such rules and

amendménts shall become effective as though approved." )

Section§ 227,01 (4), 227.02, 227.021 and 227.022 through and
including 227.027, Stats., state with specificity the procedures to
be followed by agencies in their adoption of rules. Clearly, these
rule-making procedures were not followed by the Board. The Board
failed to hold the required public hearing, secs.227.02 and 227.022,
Stats., failed to give notice of such a hearing, secs. 227.02 and
227.021, Stats., failed to file any rules, scc. 227.025, Stats.‘ The
rule evolving from these proceedings, namely, that invalidation of a
civil service examination also invalidates appointments made pursuant
thereto, is also infirm. Adoption of such a rule exceeds the Board's
power to "affirm or reject the action of the director and, in the
event of rejection, . . . issue an enforceable order to remand the
matter to the director for action in accordance with the Board's
decision." Sections 16.05 (1) (f), Stats.

In addition, the Board's order was clearly in excess of its
statutory authority when it rejected the appointments to the district

employment security directors' positions, which were made by DILHR,

not the Director of the Bureau of Personnel.



Seec. 16.03, Stats., provides in makterial part as Tollows:

"4}y () the director ... shall hear appeals
of cmployes {rom personnel declsions made by appoint-
ing authoritices when such decisions are alleged Lo be
illeqgal or an abuse of discretion and such decisions
are not swbjects tor . . . hearing by Lhe board.

"{ci} The dircector shall nol grant an appeal
under this subsecclion unless he receives a wrilleon
request therelor within 15 days after the effective
date of the decision, or within 15 days after the
appellant is notified of such decision, whichever is
later . . . (TYhe dircector shall hold a hearing Lhere-
on and shall either aff{irm or reject the action of the
appointing authorily % * #*

"{e) No action of an appointing authority relat-
ing to appointments shall be upscet unless the action is
appealed within 6 months after the effective date of the
action.

"{5) The dircctor may issuec enforceable orders
* % * guch orders may be appecaled to the board."

Sec. 16.05, Stats., provides in part:

"(1) The board shall:

* * %

""(e) Hear appeals of employes with permancnt
status in class, from decisions of appointing authorities
when such decisions relate to demotions, layofis, sus-
pensions or discharges . . . . After the hearing, the
board shall either sustain the action of the appointing
authority or shall reinstate the employe fully * * *,
(Emphasis added).

"(f) Hear appecals of interested parties and of
appointing authorities from actions and decisions of the
director. After such hcaring, the board shall either
affirm or reject the action of the director and, in the
event of rejection, may issue an enforceable order to
remand the matter to the director for action in accord-
ance with the board's decisions * * *_ " ’

The Board's authority to hear appeals is expressly limited by
sec. 16.05 (1) (e)~(h), Stats. Subsections ({(g) and {(h) did not apply
here because this was not an appeal involving county merit system
rules or state employe bargaining. Sec. 16.05 (1) (e) did not apply

because Kuter and North did not appeal from a decision by an appoint-

ing authority relating to demotion, layoff, suspension or discharge.

Sec. 16.05 (1) (f) did apply, however, and this limited the
Board's authority to "hear appeals of interested parties and of

appointing authorities from actions and decisions of the director.”

In other words, the only real issue before the Board was whether or
not the examination was canducted properly and whether or not it was

a valid examination. Under the statutes the Board had no authority



to void the appointments made in this case. As carlicer noted, the
appointments heve were made by DILIR, nol the Dircctor of DoA, and
sec. 16.05 (1) () only aulhorizes the Boald tb rejecl and remand
the aclions and decisions of the dircector. Thus the Board exceedod
its statutory authorily in rejecting the appointments made by DILIR
to the district dircclors' positions.

It should be noted that Mr. Kuler and Mr. Norih were not wilth-
oult legal recourse if they sought to upset thce DILHR appointments.
Sec. 16.03 (4) ({(a), Stats., authorizes DOA's Director to hcar apeals
from decisions of appeinting authorites not appealable to the Board
under sec. 16.05 (1) (e), Stats. The director may then issue enfor ce-

able orders and such orders are appealable to the Board. Sec. 16.03
{(5), Stats. Thus Kuter and North could havé appealed the DILUR
appointments to DOA's Director on the ground that the examination was

invalid, and if he decided against them, they could have then appealed

his decision‘to the Board. Voight v. Wis. State Personnel Board

‘(Dane County Circuit Court, May 8, 1975, Case No. 145-300.) Ho&ever,
such an appeal to the director is now precludcd because of the time
limitations containgd in secs. 16.03 (4) (d) and (e), Stats. When
using the term DOA's Director, this is synonymous with the term
Director of the Bureau of Personnel.

For the reasons stated above, the Board's decision and order
was clearly beyond its statutory authority in declaring invalidlthe
appointments made by DILHR as to appointing authority. The objecting
parties, Kuter and North, had a clear legal remedy by appealing first
to the Director of the Bureau of Personnel, and if dissatisfied bj
his decision, then taking an appeal therefrom to the Board.

MANDATORY APPLICABILITY OF TIE EEOC GUIDELINES

In its decision the Board held that the subject cxamination was
not administered and conducted pursuant to EEQOC Guidelines, and that
the Board in adopting such Guidelines was merely applying sec. 16.12
(4) , Wis. Stats, This application of EEOC Guidelines as.a condition

precedent to the conduction of a valid civil service exam was

apparently a retroactive application of another new rule. Certainly,



if the Board was yoing to adopt ELOC Guidelines, it should have
done so by the promulgation of a valid rule before Lhe test in
question was administoered,  In thzs review we do nol have Lo pass
on the cfficacy of the Title 7 Guidelines of Lhe Civil Rights Act
of 1964. These Guidelines woere obvicusly sct up for the purposc

of guarantceing freedom from discrimination against minorities under
the Federal Civil Scrvice System. The subject of discrimination
against minorities, or for that matter discrimination against any
group for «ny reason, is not germanc to the subject rcview. We say
this because there is no claim whatever that any discrimination
occurred in the setting up or giving of the subject examination,
including the appointments made thereunder.

In its decision, the Board stated as follows:

". . . (We adopt as a policy objective the

intent of Congress as expressed in Title VII by the

EEOC Guidelines. We utilize the standard of measure-

ment that Congress has adopted." (Board Dec., July

24, 1974, p. 5).

After making the above statement, the Board then imposed upon
DOA and DILHR "{he burden of proving by the greater weight . . . of
the evidence that the test as given was valid and job related in
accordance with the EEOC Guidelines for validity." In our judgment,
this was the retroactive application of an invalid rule as such rule
was not adopted pursuant to the requirements of sec. 227.01 (4),
Stats, and sec. 227.023 (1), Stats,.

Consequently, whether or not such EEQC Guidelines are a proper
interpretation of sec. 16.12 {4), Stats., we consider that this was
the retroactive adoption and application of an invalid rule. The
leést that the Board of Personnel could have done was in advance
inform the Director of the Bureau of Personnel of the EEOC require-
ments before the gpecifications for the ecxamination in question were
devised and the examination administered.

It should also be pointed out in passing that the EROC Guidelines
are very controversial and have not been uniformly cither adopted or
administered by the federal agencies. Also even in federal discrimi-

nation cases where such Guidelines are often given deference, it is



only where a prima facic case of discrimination is cnloblished

thal the Guidetines cyen come Into play.  Albermayle Paper _Co. v,

*

Moody, (1975), 422 0.8, 405, 9% 5. ClL, 2362, "Corlainly such dis-
puted Guidelines should not be given the offect of law in Wisconsin
and particularly where the issue ol dizerimination is not cvon

prasent. See Warsbafsky v. The Jowrnal Co. (1974), 63 Wis. 2d 130,

216 N.W. 2d. In Warshafsky the court rejected EROC Guldelines inso-

far as they suggested Title VIT supcrceded a state lauv which dis-
tinguished between minor boys and girls for purposes of ‘sireet trades
permits. In so doing, the court commented:

"While such guidelines are to bhe given groat
deference by the court in infterpreting Title VIT,
Griggs v. Duke Power Co. (1971), 401 u.S5. 424, 434,

91 Sup. Ct. 849, 28 L. Ed. 2d 158, the administrative
agencies have no power to dcclare state laws unconsti-
tutional. Determinations ac¢ Lo the interpretation and
constitutionality of statutes is still exclusively
vested in the courts. Williawc v, Madison {1962),

15 Wis. 2d 430, 113 N.W. 2d 39%. The jurisdiction of
the E.E.0.C. is limited solely to proceedings hoefore
that agency in determining whether there has been a
violation of fedcral law. Thus, while this court
recognizes the expertise exercised by the E.E.0.C. in
its interpretation and application of Title VII, it is
our opinion that 29 C.TF.R. 1604.2 (b) (2) as it applies
to state protective laws of juveniles in general and
sec. 103.23, Statls., in particular is in error

63 Wis., 2d at 147-148,

1]

Thus we must conclude that the Board here erred as a matter of
law in interpreting sec. 16.12 (4), Stats., as requiring compliance
with EEOC Guidelines, even where discrimination was not at issue.

PROCEDURAL IRREGULARITIES

Petitioners here take the position that in conducting its
lengthy hearings in the instant proceeding the Board engaged in
several procedural irregularities which require at least a remand
for a new hearing. Such claims of irregularities include (a)
shifting the burden of going forward with the burden of proof from
the appellant to the state agencies, DOA and DILHR; (L) denial of
due process rights to the 17 employces certified to the positions
in question. These persons were not ma@e parties to the proceeding
and frankly were given very short shrift at the hearings themselves,

i.e., the right to talk for no longer than five minutes each; (c) the



fact Lhat Board members Serpe and Wilson did nol attend any of the
hearings, and theore is no real prool that they read the complete
record nor were adequantely informed of its contents. We have
considered these claimed irregqularitics but do not fecl that in
and by themsclves they are crucially prejudicial nor would thoy
standing alonc require reversal of the orders at issue; however,
in view of our holding thal the orders of the Board went beoyond
its statulory authority, and further that it illegally invoked
the retroactive application of an invalid rule, it is not necessary
to consider the alleyed procedural irregularilies further,
VALTDTTY OI' Til¥ LEXAMINATTON

Admittedly, there is conflicting evidence in the record as to
whether or not the actual examinaiion administered here was of such
a character as to fairly determine the gualifications, fitness and
ability of the persons examined. Sec. 16.12 (4), Stats. This iséue
was succinctly stated by Board Chairman Ahrens at the hearing when
"he stated: ’

". . . (A)1l this Board can hope to decide, was

it (the examination) a reasonably satisfactory way of

selecting the best candidaie for this position; not

was it perfect; nor could it have becn changed, but

was it a reasonably satisfactory method, reasconably

satisfactory attempt to select candidates for this

position . . " (VIII 47).

What bothers the Court in this context is whether the experts --
the technical experts from DOA and DILHR, as well as the Director of
the Bureau of Personnel on the one hand are not better able to
evaluate the character and effectiveness of an examination than can
the Personnel Board on the other hand. We say this because the
Personnel Board is admittedly made up of a number of non-experts,
and the composition of that Board changes with reasonable rapidity.
The law is not clear as to just how far the Personnel Board may go
in putting its ‘expertise above that of the agency experts in deter-
mining the effectiveness and validity of a civil service examination.
All we can say in this regard is if in the future any written and

oral examination which was as important as the examination here at

issue, i.e., it covered 17 newly created positions, is to be given,
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such exam should be cleared in advance at Jceast ivformally wilth
the Doard of Personncl. Such a procodure woul(l'i climinate the
time consuming and very costly hearings and veview proceedings
which have resulled from the subjoect conflict. In other words,
newly administcered coxams of substantial import should be checked
out ahcad of time with the Board -- cspecially is thalt true if
the Board has the final say with respect to the validity of such
exams. Such ajrocedure would climinate the retroactive rejection
of the appointments that were here made. Such retroactive rejection
of appointments of persons who have now scrved over three years males
no sensc at all, and in any evenlt could have becen foresialled here
had the Board sought a stay order at the time the certifications were
made and Mr. Kuter and Mr. North had taken their initial appcal. In
the Court's judygment, the Board, as well as Kuter and North, waived
any right to have a reircactive nullification of these appointments
by failing to at least seek such a stay crder. )

The decisions and orders of the Board are hereby reversed,
and the case is remanded to the Board for further procecdings con-
sistent with this decision. Counsel for the petitioners may prepare
a formal form of judgment reversing the decision and remanding the
case to the Board as indicated. A copy of the proposed judgment
should be furnished counsel for the State Personnel Board, as well
as counsel for the State Employees Union and counsel for the 17
district employment security directors before submission to the
Court for signature.

Dated February 25, 1977.

BY TII: COURT:

% ﬁ% el L /.6?’7’-'%{(-'&?"(_

‘Circuit Judge
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STATE OF WISCONSIN : CIRCUIT COURT : DANE'bOUNTY

DEPARTMENT OF ADMINISTRATION,
BUREAU OF PERSONWEL and
DEPARTMENT OF INDUSTRY, LABOR
AND HUMAN RELATIONS,

Petitioners,

NOTICE OF ENTRY
V. OF JUDGMENT

STATE PERSONNEL BOARD, Case No. 147-407

Respondent.

TO: Benjamin Southwick % rro s
130 West Court Street RECENED
Richland Center, WI 53581
Attorney for Respondent. MAR 29 1977
Jean Lawton STATE PERSONNEL BOARD

110 E. Main Street

Madison, WI 53703

Attornev for Intervenor, wisconsiL
State Employees Union

Michael Ehrsan
P.0. Box 1807
Madison, WI 53701
Attorney for District Employment
Security Directors

Richard North

P.0O. Box 362

Lancaster, WI 53813
Intervenor

David Kuter

2333 Sunset Drive

St. Peter Heights

Route 4

Fond du Lac, WI 54935

Intervenor

PLEASE TAKE NOTICE that a judgment, of which a
true and correct copy is hereto attached, was signed by
the court on the l6th day of March, 1977, and duly entered
in the Circuit Court for Dane County, Wisconsin, on the
17th day of March, 1977.

bDated at Madison, Wisconsin, this 18th day of

March, 1977. o

e

AﬁSNSON C. LA FOLLETT

torney Gen z%%f-
}L;%/CL L,j /‘{’C‘C
DAVID C. RICE

Assistant Attorney General

Attorneys for Petitioners.

+
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STATE OF V1ISCOWSId : CLRCUIT COURT : DAL COUNTY

-

DEPARTHEIIT OF ADMINISTRATION,
BUREAU OF PERSONNEL and
DEPARTIHENT OF INDUSTRY, LABOR
AND HUMAN RELATIONS,
Petitioners, . -

V. Case 1Mo. 147-407

STATE PERSOWJNEL BOAFRD,

Resoondent.

JUDGMENT

The above entitled proceeding having come on for
hearing before the Hcnorable Richard W. Bardwell on
September 24, 1976; and

The petitioners having appeared by David Rice,
Assistant Attorney General, the respondent having
appeared by Benjamin Southwick, the intervenor Wisconsin
State Employees Unicn having appeared by Jean Lawton,
the amicus district employment security directors having
appeared by Michael Ehrsam, and intervenors Richard Noréh
and David Kuter having appeared without counsel; and

The court having fully considered the written and
oral arguments of the parties, and the record herein; and

The court having entered its decision on review on
February 25, 1977,

IT IS ADJUDGED, ORDERED, AND DECREED that the
decisions and orders of the State Personnel Board are
hereby reversed and the case is remanded to the Board for
further procegdings consistent with this court's decision
on review,

Dated at Madison, Wisconsin, this W day of

March, 1977.

BY THE COURT:

//f%/.&.fa Forectlal

M RICHARD W. BARDWELL

' {,L
\fq\\ Circuit Judge, Branch 1



