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This is a procceding under ch. 227, Stats., to review a
decision and order of the Personnel Board, dated October 12,
1977, which granted the petitioner's request for a rchearing
and provided other relief to be described in detall velou.

The pebitioner has worked at the Wisconsin Department of
Revenue since 1956. 1In late 1972 that Department ias rcorgan-
ized. This resulted in a change of dutics and responsibilities
of the position then occupied by the petitioner.

On February 18, 1973, C. K. Wettcngel, Director, Bureau of
Personnel, Department of Administration, reallocated the vetitioner
from Revenue Administrator IIT, salary range 1-13, to ievenue
Adninistrator II, salary range 1-17. The petitioner zppealed
that decision to the Personnel Board.

On November 26, 1974, the Board issued an Cpinion and Grdex
vhich held:

"IT IS ORDEXED that the action of the Zespondent
Wettengel in reallocating the Appellant's classi-
fication from Revenue Administrator III vo Revenue
Administrator II is hercby rejected. ~

"IT IS FURTHER ORDERED thab thc Respondent Wiepgner
initiate the appropriate demotion in lieu of layorrl
action, pursuant to Wis. Adm. Code Pers 22.

"IT IS FURTHER ORDERXED that Regpondent Wiegner desisy
from any action to secl: reimbursemcnt from the
Appellant for any additional compensation he may
have received by the action of the Director in-
correctly reallocating his position.
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"IV IS5 FURTHER ORDERED that ippellanb be grantced
any intervening servicevlde salary adjustments
inclucing nerit to which he would have been
entitlea.™

review or rencaring of this orcer was ever pursucd; the order
stents as crizinally lssued.

On cenuary 21, 1975, in response to the Board's order, cunra,
the Devartmerpt ol Revenue notified the pevililicner that ne had
been cenoted Ifrom Hevenue Administrator IIT to Revenue Admin-
lgtrasor II rith & revroactively effective cale of I2bruary 1la,

1972.

n January 22, 1975, the petitioner asked the Board for an
investigation pursuvent to sce. 16.05(4), Stats., as to vhether
the Department of Revenue had complied with the Board's lovenber
26, 1974 order. At the sare time, the petitioner mede an appeal
to the 3oard under sec. 16.05(1)(e), Stats. This apveal was
idertilied by The Board as Case Wo. 75-7.

On Movenber 22, 1975, the parties in Case No. 75-7 stipulated
thet the single isgue on the appeal was wvhether or not the De-
vartzment of Hevenue had complied with vhe 3oard's order of
November 26, 1974, The parties further stipulated at thet tine
To sutniv vhe matter for decision on briefs or position papers,
reserving the rizht To request an evidentiary hearing. o such
neerinzg was reguested by either of the parties to Caze lo. 75-7
vricy to the dete the Board issued its decision in that case.

Cn canuvery 27, 1976, the Board issued its decision and oxder
in Casz Io. 75-7. 1In that decision, the Board held that it had
intenied to orxcer the Department to provide de jure status to a
€e facto demotilon eznd not to restore the petitioner to Revenue
Administrator III effective February 13, 1973. The petitioner's
appeal was accordingly dismissed.

Cn Zebruery 11, 1976, the petitioncr moved the Zoard for a
rehearing of The matter at vhich time he couplained that there

rag veen no rearing held vith respect to the demotion in licu

of laroif.

Cn October 12, 1977, the Board issued its opinion and ordexr
on the petitioner's motion for hearing. That order provided the
folloiring:
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Tt 45 the ©inel order of this board that

the motlon Jor rehearing is granted and the

action of Respondent reflected in the letter

of Januery 21, 1975 (ippellant's IExhibit 1),

demoting Appellant retroactive to February 16,

1973, is rejected with respect to its retro-

spectvive operatvica and Appellant is to be fully
reinstated at the Zevenue Administvrator IIL

level for the period February 18, 1973, to January 21,
1275, and this nmatter is renanded to Hespondent for

action consiscont wiith Thigs decision.”

s
ot

this ¢2cision of the Board vwhich 1s before the court on the
ion for review. The petitioner raiscs two.issues: the

t7 of The October 12, 1977, order in lisht of sec. 16.05
Stats.+; ant the necd for a hearing prior to issuance
decision.
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THD B0ARD'S ORDI TCLIAWZUL ULIDER SEC. 16.05(1)(e), STATS.?

=
"

“ne petivionsr arzues that tkhe respondent acted in excess
of ivs limived powers under sec. 156.05(1)(e), Stats., when,
instead of eivher entirely aifirming the Department's action or
reinstating 2in to the vosition of Revenue Adninistrator ILL

up vo the date of tie order, the Board ordered only that his
demotion not ¢ irposed resroactively. That statute reads:

ties of Fersonnel Board
(1) The Zoard shall:

"(e) Zeer appeals of cmployes vith permanent
status in class, from decisions of appointing
authorities “en such deciszions relate to
demotions, layoifs, suspensions or discharges
but only vhen it is alleged that such decision ~
was notv 2ased on Jjust cause. After the hearing,
the board shall either sustain the action of

the epvyointing suthority or shall reinstate the
enploye fullry. Any action brought against an
appointing autvhority by an euploye for failure
to comnly vith the order of the board shall be
brougnt end served within 60 days aiter the
date of the board's finding." sec. 156.05(1)(e),
Stats.



e Board's jurisdiction under that statute is admittedly rarrou.
Yet, for the recasons discussed below, the court belicves trat tae
Zoard acted within its lawiul authority wvhen it issuvec the oxder

in guestion.

The proceeding out of which the order issucd was invoked, in
sart, at the peuﬂuwone“'s request under the authority of sec.
15.05(4), Stats., vhich reads:

"Trhne boerd may nake 1n7e“+1"°ulonu and hold

hearings on its ovn motion or at bhe requesy

of interested persons and igsuc recormendations

concernins all matters touching the entforce-

ment anc effect of this subchapter and rules

prescribed thereuncer. If the resulits of an

investigation disclose that the director,

appolnting authorivy or any other person

acved illegzally or to clrcunvent the invent

and soirit of the lawr the board may issue an

enforceable orier to renend the action To the

director or appoiniing autbority for appropriate

action +ithin The law. aAny action brousnt

aoainst the direcvor or appointing guthority

for failure vo comnly with the order of the

ooarc shall be ovoubnu and serveda within &0

ders alter the date of the ooard's findings. "

Jngern uilS statuve, the Zoard's auchority moes far beyond th
tovers Gelepated to it under sec. lo.“5(l)(c) Stats. The
stipulated issue before the 3oard vas, as roted above, %0

=ine vhetrner the Departrent of Revenue had connlied rith i
Toerd's order of Tlovember 26, 1974. Thus, the subjectc presanted
<o the Roard fell +rithin its jurisdiction uncer sec. 16.05(%),

S5tets. Trhe petitioner nas not contended that the Board luc:o_
guthority under this statute to issue the order in question,

nor does tnc court believe that eny such ﬁvguvenu vould have

—erit. £=c. lu.Ob(l) Stats., authorizes the Board to issue

orcers concerning the enforcement of "all matters touching

the enforcemsnt and effect" of the civil service laus. Mhe
cetitioner involied that authority and will not ve heard nov to

omplain of an unlaifvl exzercise of Board pnowers. The court
207cq trhat the Board's October 12, 1977 order vas within that
entivy's la:;ful poiers.
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Aside from the powers delegated to the Board under sec. 15.05
(4), Stats., the court further believes that the Board's order
vias within its authority under sec. 16.05(1)(e), Stavs. The
petitioner argues that the Boexd was bound under the latter
statute to either affirm the Department's retroactive demotion
or to return him to his position as Revenue Administrator I,
effective from TFebruary 18, 1973, through and including the
present time, thus invalidating entirely the demotion proceedinis.
The court disagrees uwith this argument.

Sec. 16.05(1)(e), Stats., aushorizes the Board to eltvhsy
sustain the appointing authority's decision or to reinstate
fully the apnealing employee. Vhere the Board decides not to
sustain the appointing authority's actions, the guestion becoues
what constitubes "full" reinstatement. The first Board decision
in this matter, dated November 24, 1974, dctcrminced that the peti-
tioner's former position as Revenue Administrator ILI had been
abolished and ordered the appointing suthority to initiate de-
motion in lieu of layoff action. Because that decision vas never
challenged or modified, the Board's determinations on those
matters became final and binding. Accordingly, the extent to
vhich the petitioner could be reinstated was thus limited to the
effective date of &the subsequent demotion. In its October 12,
1977 order, the Board determinsed the effective date of the de-
motion to be January 21, 1995 and reinstated the petitioner in
his former vosition up to that date. The court is of the opinion
that the Board's action was "Tull" reinstatement within the
neaning of the cstatute. Holding otherwise would lead To an
absurd result: the Board would be required to restore the
petitioner to his former position after the Board had cdetermined
the position no longer existed and after the Board had ordered
the petitioner's demotion from the position nerely becausc The
eppointing authority erroneously iupleumented the Board's cemotion
order. -If the petitioner wished to accomplish an invalidation of
all the elffects ol the Department's efforts vo demote him in
lieu of layoff (Brief, Page 6}, his efforts would have becen
better dirceted at seeliing review of the Board's November 26, °
1974 deciscion. Ls the case is presented to the court in its
present stabtug, however, the court finds no vielations of scc.
16.05(1)(e), Stats., Jurisdictionzl limitations.

THE NEED FOR AN sVIDENTIARY EAZING

The petitioner argues that the Board erred when it issued
its decision without providing the petitioncr “an cvidentiary
hearing designed to identify the particular Revenue Administrator
III vho was to be demoted in lieu of being laid oif" (Petition,.
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Paragraph 1%). As noted above the parties to the initial proceel-

ing involving the Department's demotlon action stipulated to a
51n”1e issue and reserved the right to request an 0“160nularJ
hearln The Board noted, and an examination of the record
olmllarly indicates, that the petitioner did not w"c-x_}gle&,ﬂ: any
such hearing pﬂlor to the Board's Januvary 27, 1976 decision on
the petitioner's appeal and request for an 1nveuulgaulon. It
appears that this request was made for the first time with th
motion for rehearing on February 11, 1975. Although the pro-
cedure to be followed on motion for rehearing is uncertain, as
indicated by the vparties' arguments vith respect to the Boa“a S
authority to entertain such motions ,2 the court does not regard
the absence of an cvidentiary hearing at the initial appeal
stage to be an error which the Board was compelled to renedy
upon rehearing becausc the petitioner eLfectlvely wvaived an
opportunity to have one. The court cannot conclude, as the
petitioner argues, that the Board deprived hin of an opportunity
to litigate specific issues: his stipulation limited the issues
before the Board and his failure to timely request an evidentiary
hearing resulted in its waiver.

The petitioner objects (Brlef Page 13) to the Dera¢tment of
Revenue's participation in the review proceedings on the basis
that the Department should have instituted an independent review
of the Board's orders rather than be allowed to participate in
tnis action. Sec. 227.16, Stats., permits parties to the
administrative action under judicial revicw to participate in
the review proceedings. The Department of Revenue vas a party
to the Personnel Board proceeding which resulted in the decision
before the court on this petition For review. Furthermore, 1t is
not apparent nou the petitioner is prejudiced by the Deparimenc's
activity. The court rejects the pctitioner's arguments rejarc-
ing the Departnent's lack of standing.

The respondent sugpests that ib would have becn more
apnroorzate for the Board to order the petitioner's demotion
effective 15 days after January 21, 1975 (Brief, Paﬁos 9- 10) N
This result Cerives from Wisconsin Aan1n1vtrut1 s Codc secoion
Pers. 22.05 which requires written notice 15 cdays prior to the
effective datc of any reduction in pogiuion. The court aprecs
that this is indeed the proper course of acblon. Uncdcr the
authority of sec. 227.20(5), Stats., the court therefore mod-
ifies the effective date of the petitioner's demovion in lieu of
leyoff from January 21, 1875, to IFcobruary 5, 1975.

-.<I
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For the recasons stabed above, the decision and order of vhe
State Personnel Board, as modified, is alfirmed.

Dated this , o day of October, 167G,

BY TH= COURT:

o

lilchael B. ﬂovnrr, JTw 5 '.
Circuit Court, Branch 2.
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FOOTNOPES

Llthough the petitioner refers to sec. 16.05(1)(L), Stats.
as the authority for nis clain throughout his Petition and
3riefl, the court believes that sec. 16.05(1)(e), Stats.,

is whet is intended: <that is the subsection cited in the
letter of dJanuery 22, 1975, in vhich an investigation and
apveal were soust and, nore importantly, it pertalns to
actions of appointing autvhorities such as the Department
o Hevemus; sec. 16.05(1)(f), Stats., applics only o
actions of ©vhe Zirector of tThe Bureau of Personnel and
there is no such action before the court on the petition
for revie:.

3

The guestion of an administrative eagency's authority to
grery rezzarings has subsequently been resolved by the
passase ol ch. 414, Laus ol 1975.



