STATE OF WISCONSIN

BEFORE TilE PERSUNNEL, BOARD

Mello Stapleton,

) Appellant,
- vs - -
C. K. Wettenzel, Director MEMORANDUM DECTISION N

State Bureau of Personnel,

Respondent.
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Appellant éentered the state classified service in 1967 as a
Project Associate 5 in salary range 1-15 with the Division of Emergency
G;vernment in the ﬁ%partment of Local Affairs and Development. His
working title is Comwmunity Shelter Planning Officer and his duties and
responsibilities have generally rewained unchanged dur?ng the course of
his employment.
The duties of Appellant's position consist of developing or
assisting in the developi;g of community shelter plans for local units
of government. He—operates geographically throughout the state and
coordinates the local plans and activities. Record, page 20.
A survey was conducted by the Respondent of 21l positions in
the bureaus of the Department of Local Affairs and Development which was 1
consumated on April 23, 1971 by this Board's approval of the Respondent's
recommendations. v
As a general result of the survey, some position classifications

were abolished, some classifications abandoned and new position classifications

created upon the development of ad hoc specificatioms.



As a specific result of the survey Appellant was reclassified
as an Emergency Government Specialist 2 in salary range l-14,

sppellant contends in his appeal that his position should be
Emergency Government Speciaiist 3 in salary range 1-15.

An Emergency Government Specialist 3 describes positions that
are Fesbonsible for the iwplementation, maintenance and development of
statewide plans to specific types.

As far as we can ascertain from the record there is no state-
wide plan for community shelter. It would seem that there is statewide
activity in that area, but that each unit of governwent has its own plan.
Apﬁellant lends his expertise to these units in their planning and
coordinates the activities of units in the matter of shelter. However,
all of this is not involvement in a statewide plan.

Ewmergency Governwent Specialist 2 rather exactly describes the
position of the Appellant; to-wit, program cecordination on a statewide
basis and the offering of technical assistance in a specialization.

Appellant cannot quéstion before this Board, the salary range
of the classification, for this Board had a part in the pricing and cannot
review its owm deinistrative act. -

The?aﬁpeal should be dismissed and counsel for the Respondent
shall draw apbroPrlate Findings of Fact and Conc1u31ons of Law.

Dated October Z 1971. - )
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(:j STATE OF WISCONSIN

BEFORE THE STATE BOARD OF PERSONNEL

In the Matter of the Lay-0ff of ° )
“MEMORANDUM DECISION

SOPHIE SZCECH )

Appellant under date of January 28, 1971, has filed the following
appeal with the state board of personnel.

"I, Sophie Szcech, Cook 1, at the University of Wisconsin -Milwaukee,
appeal my lay-off on Januzry 20, 1971, from employment under Chapter 22 of
Wisconsin Administrative Code, citing violations of Pers 22.05, Pers 22.06

-.and Pers 22.07." s, 16.24(2) Wis. Stats. provides in part:

". . .In case of a reduction in force because of a stoppage or
lack of work or funds or because of material changes in duties
or organization, permanent.employes shall be laid off in
accordance with rules established by the personnel board.,"

It was pursuant to this statute that Chapter Pers 22 was adopted

by the perSOnnel board effective July 1, 1964.

!
In* 1965, the Director of the State Bureau of Personnel proposed
several chaqges in the lay-off rules. The board required the Director to

obtain an }ttorney General's opxnxon as to the rule changes before considering

them. Such gn opinion was obtained under date of February 9, 1965, from
" Bronson C. Jagollette, Attorney General.
\ .

Pers 22.07 and the proposed rule changes both provided a permanent

|
employe, laﬁd off under s. 16.24(2) Wis. Stats., or reduced in pay or position

in lieu of lay-off with a right of appeal from such action to the State Personnel
|

Board.,

-
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The Attorney General concluded that the providing of such right of
appeal by Pers 22.07 or any successor rule, is not authorized by statute,
end is, in fact, in conflict yith a statute clearly showing that our Legislature
has not granted -~ and has not intended to grant - such right of appeal.

| He also ruled that Pers 22.06 was void and that 22.05 was of doubtful
validity.

’ Because of this opinion, the board did not adopt the Director's
proposed changes in 1965, and has regarded Pers 22.03, 22.06 and 22.07 as
invalidated rules.

When tﬁis appeal and companion appeals were presented and becauce
there was a different administration .1 the Attorney Genéral's office, the
board had the opinion of February 9, 1965 rfeviewed. The present Attorney
General informally concurred in the earlier conclusions.

As the Attorney General is the legal officer of all state agencies,
this board is bound by his opinion that an employe laid off under s. 16.24(2)
Wis. Stats has no right to appeal to the personﬁel board.

Accordingly, this appeal shall be and is dismissed because the

board has no jurisdiction to hear it.

The Attorney General has indicated that an employe could directly

" seek a judicial review of the lay-off by the Circuit Court under Chapter 227

Wis. Stats. It may also be possible that the employe could seck redress under
the State-Wide Grievance Procedures. As to the availability of the latter,

the board expresses no opinion.
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A copy of the Attorney General's opinion of February 9, 1%65 may
be obtained by contacting the Secretary , Room 244, State Office Building,

Madjison, Wisconsin.

Dated: February ;\73‘]119!1-9-7 1.

STATE BOARD OF PERSONNEL
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