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Before:  JULIAN, Chairperson, SERPE, STEININGER, WILSON & DEWITT, Board Members.

NATURE OF THE CASE

This is an apreal of a denial of two grievances pursued by a
University of Wisconsin-Madison employe through the University of
Wisconsin noncontractual grievance procedure. The Respondent
opposes the subject matter jurisdiction of the Board.

FINDINGS OF FACT

These findings are based on stipulatiocns between the parties
entered into at the prehearing conference, as well as on uncontra-
dicted matter apparent on the face of various documents filed by
the parties.

The Appellant is a permanent employe in the classified service
employed at the University of Wisconsin-Madison. She 1s a member of
Local 171 but is not covered by a collective bargaining agreement.
On September 19, 1975, she submitted two grievances., Copies of
these grievances, marked Appellant’'s Exhibits 3 and 4 are attached
hereto as part of an appendix. Also attached is a copy of
Appellant's Exhibit 5 which is her appeal letter to the Personnel
Board. These grievances were denied by the Respondent.

CONCLUSIONS OF LAW

If we have subject matter jurisdiction of this appeal it is
pursuant to S, 16.05(7), Wis. stats.: "The board may be designated
as the final step in a state grievance procedure." Respondent argues
that the grievance procedure requires that there be an allegation that

the agency has violated civil service rules or law or a delegated
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function of the Director of the Bureau of Perscnnel, and the Appellant
has not made such an allegation. However, the University of Wisconsin
grievance procedure contains the following language:

If the employe does not agree with the answer rendered at
. the third level of review, and if the grievance involves

the Civil Service Law or Rules or a function which the

Director of the Bureau of Personnel has affirmatively

delegated his authority to the University ... .

(Emphasis supplied.)

We conclude that the underscored language does not require an
allegation that the grievance involves the various categories mentioned,
but only that the grievance involves subject matter which falls
within those categories.

The first grievance (Appellant's #3) alleged in essence that
the employer denied representation to the Appellant at a meeting
conecerning disciplinary action. The second grievance (Appellant's #t)
alleged that an "arbitrarily capricious" letter was placed in her file,
and that the letter was unsupported by evidence.

Section Pers. 26.02(8) Wisconsin Administrative Code provides
as follows:

Personnel actions which are appealable include:

B wle ofa
" - w

(8) Actions alleged to be illegal or an abuse of
discretion.

Pursuant to S. Pers. 26.03(1), Wisconsin Administrative Code, decisions
alleged to be illegal or an abuse of discretion which are not subject

to "consideration under the grievance procedure ..., collective bargaining,
or hearing by the board," are appealable to the Director of the Bureau

of Personnel. Following a decision on such an appeal by the director
pursuant to S. 16.03(4), Wis. stats., appeal may be made to the Personnel
Board. See S. Pers. 26.03(2)(b), Wisconsin Administrative Code;

S. 16.05(1)(f), Wis. stats.

We conclude that the terminology of the grievance procedure which
provides for appeal to the Personnel Board of grievances which involve
the "Civil Service Law or Rules'" applies to S. Pers. 26.02(8) "Actions
alleged to be illegal or an abuse of discretion.” Section Pers. 26.03(1)

providing that the Director "shall hear appeals on decisions alleged

1. . . . .
While this procedure does not have the force of law, we attempt to give it
an interpretation that will make it consistent with the statutes and
administrative code.
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to be illegal or an abuse of discretion and such decisions are not
subjects for consideration under the grievance procedure . . .,"

(Emphasis supplied.) clearly indicates that matters that are alleged

to be illegal or an abuse of discretion can be designated for review

by the grievance procedure. A conclusion that grievances involving ac-
tions alleged to be illegal or an abuse of discretion were not appealable
would lead to a very annomalous result. Despite the language of S. Pers.
26.02(8) that these actions are appealable and $S. Pers. 26.03 that "appeals
are of 2 types, those heard by the director and those heard by the board,"
employes would be unable to appeal actions alleged to be "illegal or an
abuse of discretion," since in the first instance they would be covered by
the grievance procedure but in the second instance they would be cut off
by the grievance procedure from appeal to the Personnel Board.

Therefore, the grievance contained in Appellant's Exhibit 4 is ap-
pealable pursuant to S. Pers. 26.02(8) since it alleges an abuse of dis-
cretion. The grievance contained in Appellant's Exhibit 3 alleges that
the employer failed to allow her representation, and this claim is founded,
at least in part, on the provisions of the grievance procedure itself.

The griev?nce procedure is enacted pursuant to the provisions of 5. Pers.
25,01, Wisconsin Administrative Code, and viclaticns of the procedure
may be construed as violations of civil service rules for the purpose of
appeal, even though such provisions independently do not have the force
of law.

Another issue has been raised in this case by Respondent's counsel's
request that we not consider Appellant's brief because it was submitted
approximately two weeks later than the date the parties agreed to in the

stipulated briefing schedule established at the prehearing conference.
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Counsel for Appellant has argued that there could be no prejudice from
such a delay, that the briefing schedule is discretionary rather than
mandatory, and that the Board in the past has always considered late
briefs.

We 'are convinced that as an administrative agency exercising quasi-
judicial functions the Personnel Board has inherent power to regulate
practice before it and may refuse to consider briefs that are untimely
filed.

We have taken for the most part a relaxed position in the past with
regard to timely filing of briefs. To a certain extent this attitude
has been due to the fact that a large percentage of appellants appear
without counsel and cannot fairly be held to the same standards as at-
torneys. However, it is difficult and somewhat inequitable to attempt
to maintain a dual standard for attorneys and non-attorneys, so the result
has been to apply a relaxed standard generally.

Where all parties to a proceeding are represented by counsel we would
hope that in the exercise of professional courtesy counsel would adhere to
briefing schedules established by agreement or by Board staff, or request,
in a time%y fashion, extensions of deadlines, regardless of the fact that
such deadlines have not been strictly enforced. We also recognize that
where deadlines are not rigidly enforced there is a tendency to develop
bad habits.

In 1light of these considerations, we conclude in the exercise of
our discretion that it would be inappropriate to exclude Appellant's brief.
However, we will by this decision serve notice that in the future delinquent

filings may be subject to rejection.
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ORDER
IT IS HEREBY ORDERED that Respondent's objections to subject
matter jurisdiction are over-ruled and this file be forwarded to the
Director of the Bureau of Personnel for his investigation pursuant to

. "
the Grievance procedure.

Dated March 11 , 1976. STATE PERSONNEL BOARD

’A/,Z“?@-SD’T

Egj;fSL. Juliggk” Jr.Lehairperson
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%8?4. .. GRIEVANCE MUST BE FILED ON THIS FORM I .

o o) 'Co'mﬂﬂ'{‘hls report, following instructions below, Detach last copy (gre.n) ond submit rast of set to the proper rapresentative of your employer.
e e = b= fomyiee = m m em e e m e e s m — e e e = S o e e o e e e = e m e e oo — = m m o a — e = — = e =
Qs - .W.\ .
Sfate oli 1ISconsin o’ E . .
LAD-25 NbM— cOM‘r&I TUAL Grievance Step = circle gne
v 0CT7 1075 EMPLOYE SONPEATT GRIEVANCE REPORT ! 2
No. = for Agency use only L
if this 's o group grievance, use name and clessification of spokesman “""} ( ‘) .
and attach o sheet listing the nomes and clossifications of ather grievants, . Ly
TYPE OR PRINT

Name « Lost, Furst, Middle Imtial Classtheation

GRAHAM , MARY Clerk TIC '

Agency Dlvus‘&rh Employing Lindt ” ‘4_\_‘ Wark Unit =N t
. uviveRsimy o5 A o eo ey SIT UDE
seat & of wisc, m.sr.orlsm'qurmsw ¢ .sc,.aw‘%,ss Uhse 'fhf.-.:rmffx gﬁ VIGE
Work Unrt Telephdne Headquarters Location Shift or Hours of Work

T4sam — 4:30pm

e basic vights ok €he < lozee..
This grievonce alleges vm‘lahun of ‘”*hb 3 41 W .
1

lﬁ

Describe the grievance « state ol facts, inciuding time, place of incident, names of persons‘mwﬁii'etr ] ':. v

o Tt s alleged ek on Qugasd RS Ape. Candvas Connor e

Fmmediade SuperUisor AL tea  artevamk, wiole awd Plagedl .
s tha wey ki\”ﬁ Gilels og ey Girahan an s &visidvaws *C\L:-:
CapriCows lethey, ~he lefar shales ey Ms Gralame  has o

“Gauslic and abvasive belavior” f;*&bﬁﬁwéﬁntowav& patients
Gl’\t‘. CO‘MQV\(QV‘& u)l{‘\.\o-..n{: \Qq‘.t“% %\\JQ_‘(\ \ SKDLQV\ ]ng- —{—_O\&os 0:_\4\\,\

d.oc.uw\t’.h-\t_& ?vocﬂ% oR. G (’.,G.L,lehc_ CLV\&. QLJYCLQ.\UE.. \()Q.\«\thor.

"tl‘ L z gL
Relief sought T \ T Vo <

“This YeWas ca} t\m‘t‘u.s.\ VAT S AN we veuwayed fyvom
V‘SL- GT‘G..\/\Q.W\\ L.‘;):.’.J‘rkl W gt \‘-'Li . s she wAd “:‘:‘3‘_ Sic&\‘ﬁ&.
w o Cantten  Vattee Yo Ane C\wﬁu\nv\&, P - fk”\ﬂ\;l.\ (Zrya hav.

Employe's Signature Employes Representative’s Signature Dote Submitted

>

yJ j,'“:-{f i \:’}, ol S\W«_o“\\«&\ 50\»;&4,\* SJQ.A{'A‘Q.M\DM \Q| Iqq's

Emplo‘yer’s.Decuslio}(
- i

. The main issuve in this gricvance is whether or not theklettcrs of Aycust 1, 1975
and August 11, 1975 constitute disciplinary action against the employe. Wisconsin
Statutes 16.28(1) define disciplinary actions, and the lettors in guestion do not

constitute discipline as defined under that section; thorefore, the grievance is
~ denied.
J

¥

-~

Y :

- [ 27

at Erﬂp‘ y;r' Signatyre k\) (‘ Ttle Date Recerved Daote, Returned
§ta | S . ?- - e
d{\\‘r \‘.i ’t\ A W &,m}\ N R ot VAR R « fL T ‘1‘7 g K’I Lﬂ-i Y

, ! INSTRUCTIONS I APPELLANT'S !

.-‘ v Individual employes have the right to present grievances in persan or through representatives af their own choosing ot any siep of
1y . the grievance procedure.

. “.In the event that the employe is not satisfied with the supervisor's weitten decision, or 1if the supervisor does not return an answer

. 7. within the time himits set out in the collective borgaining agreement, to be considered further, the grievance must be oppealed to
'._"".,’.'the next higher step or appealed to arbitration within the time limits set forth in the

3 BRI 4

See your collective bargaining agreement for time lumts for presenting and gcting on grievances. Failure to observe
these time liruts will result in loss of appeal rights. These time limits may be extended only by mutual agreement,

P 1 ' ® oy
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1244 Sweeney Ct.
Apt. #4
Middleton, WI 53562

10 October 1975 Ei
o o'm
Mr. Percy Julian - pits
State Personnel Board Ut fi:é
1 West Wilson Street | - 5%;.
: = TE
Madison, WI 53701 eF
N Qg

Pt
Dear Mr. Julian: é;

I am currently employed at the University of Wisconsin, Madison,
University Health Service. My classification is Clerk 2.

I am requesting an appeal on the letters of August 1, 1975 and
August 11, 1975, which were placed into my files. In my opinion,
the letters are arbhitrarily abusive and there is no just cause
for the allegations. The letters are also an abuse of discretion
on the part of my supervisor. I am appealing these letters underx
Wisconsin Administrative Code: Chapter Pers 26.02 Paragraphs 4
and 8.

I am also appealing the right to have union representation at
predisciplinary hearings. On August 8, 1975, I gave a written
request for representation at an August 11, 1975 meeting with my
immediate supervisor Ms. Connors. I was denied representation.

I am not in a collective bargaining unit, but I am a union member.

I am appealing this under my basic rights as a full-time State
Enployee.

Please set "a hearing in the above matters as soon as possible.

Sincerely,
el
wkpnyquhf/ﬁirf/
Mary Graham ;Pﬁj“u,h“

:
Y i

APPELLANT'S YO 15 107

EXHINT 4 _ 5



