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STATE PERSONNEL BOARD 

INTERIM 
OPINION AND ORDER 

Before: JuL1AN, Chairperson, SERPE, STEININGER, WILSON & DEWITT, Board Members. 

NATURE OF THE CASE 
This is an appeal of a denial of two grievances pursued by a 

University of W isconsin-Madison employe through the University of 
W isconsin noncontractual grievance procedure. The Respondent 
opposes the subject matter jurisdiction of the Board. 

FINDINGS OF FACT 
These findings are based on stipulations between the parties 

entered into at the prehearing conference, as well as on uncontra- 
dicted matter apparent on the face of various documents filed by 
the parties. 

The Appellant is a permanent employe in the classified service 
employed at the University of W isconsin-Madison. She is a member of 

Local 171 but is not covered by a collective bargaining agreement. 
On September 19, 1975, she submitted two grievances. Copies of 
these grievances, marked Appellant's Exhibits 3 and 4 are attached 
hereto as part of an appendix. Also attached is a copy of 
Appellant's Exhibit 5 which is her appeal letter to the Personnel 
Board. These grievances were denied by the Respondent. 

CONCLUSIONS OF LAW 
If we have subject matter jurisdiction of this appeal it is 

pursuant to S. 16.05(7), W is. stats.: "The board may be designated 
as the final step in a state grievance procedure." Respondent argues 
that the grievance procedure requires that there be an allegation that 
the agency has violated civil service rules or law or a delegated 
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function of the Director of the Bureau of Personnel, and the Appellant 
has not made such an allegation. However, the University of Wisconsin 

grievance procedure contains the following language: 
If the employe does not agree with the answer rendered at 

I the third level of review, and if the grievance involves 
the Civil Service Law or Rules or a function which the 
Director of the Bureau of Personnel has affirmatively 
delegated his authority to the University . . . . 
(Ekphasis supplied.? 
We conclude that the underscored language does not require an 

allegation that the grievance involves the various categories mentioned, 
but only that the grievance involves subject matter which falls 
within those categories. 

The first grievance (Appellant's #3) alleged in essence that 
the employer denied representation to the Appellant at a meeting 
concerning disciplinary action. The second grievance (Appellant's #4) 
alleged that an "arbitrarily capricious " letter was placed in her file, 
and that the letter was unsupported by evidence. 

Section Pers. 26.02(E) Wisconsin Administrative Code provides 
as follows: 

Personnel actions which are appealable include: 

5 +: ?: 

(8) Actions alleged to be illegal or an abuse of 
discretion. 

Pursuant to S. Pers. 26.03(l), Wisconsin Administrative Code, decisions 

alleged to be illegal or an abuse of discretion which are not subject 
to "consideration under the grievance procedure . . . . collective bargaining, 
or hearin'g by the board," are appealable to the Director of the Bureau 
of Personnel. Following a decision on such an appeal by the director 
pursuant to S. 16.03(Q), Wis. stats., appeal may be made to the Personnel 
Board. See S. Pers. 26.03(2)(b), Wisconsin Administrative Code; 
S. 16.05(l)(f), Wis. stats. 

We conclude that the terminology of the grievance procedure which 
provides for appeal to the Personnel Board of grievances which involve 
the "Civil Service Law or Rules" applies to S. Pers. 26.02(E) "Actions 
alleged to be illegal or an abuse of discretion." Section Pers. 26.03(l) 
providing that the Director "shall hear appeals on decisions alleged 

1 While this procedure does not have theforceof law, we attempt to give it 
an interpretation that will make it consistent with the statutes and 
administrative code. 



Page 3 
Graham v. Weaver - 75-124 

to be illegal OF an abuse of discretion and such decisions are not 

subjects for consideration under the grievance procedure . . .," 

(Epphasis supplied.) clearly indicates that matters that are alleged 

to be illegal or an abuse of discretion can be designated for review 

by the &evance procedure. A conclusion that grievances involving ac- 

tions alleged to be illegal or an abuse of discretion were not appealable 

would lead to a very annomlous result. Despite the language of S. Pers. 

26.02(E) that these actions are appealable and S. Pers. 26.03 that "appeals 

are of 2 types, those heard by the director and those heard by the board," 

employes would be unable to appeal actions alleged to be "illegal or an 

abuse of discretion," since in the first instance they would be covered by 

the grievance procedure but in the second instance they would be cut off 

by the grievance procedure from appeal to the Personnel Board. 

Therefore, the grievance contained in Appellant's Exhibit 4 is ap- 

pealable pursuant to S. Pers. 26.02(E) since it alleges an abuse of dis- 

cretion. The grievance contained in Appellant's Exhibit 3 alleges that 

the employer failed to allow her representation, and this claim is founded, 

at least in part, on the provisions of the g+ievance procedure itself. 

The grievance procedure is enacted pursuant to the provisions of S. Pers. 

25.01, Wisconsin Administrative Code, and violations of the procedure 

may be construed as violations of civil service rules for the purpose of 

appeal, even though such provisions independently do not have the force 

of law. 

Another issue has been raised in this case by Respondent's COUnSel'S 

request that we not consider Appellant's brief because it was submitted 

approximately two weeks later than the date the parties agreed to in the 

stipulated briefing schedule established at the prehearing conference. 
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Counsel for Appellant has argued that there could be no prejudice from 

such a delay, that the briefing schedule is discretionary rather than 

mandatory, and that the Board in the past has always considered late 

briefs. 

We'are convinced that as an administrative agency exercising quasi- 

judicial functions the Personnel Board has inherent power to regulate 

practice before it and may refuse to consider briefs that are untimely 

filed. 

We have taken for the most part a relaxed position in the past with 

regard to timely filing of briefs. To a certain extent this attitude 

has been due to the fact that a large percentage of appellants appear 

without counsel and cannot fairly be held to the same standards as at- 

torneys. However, it is difficult and somewhat inequitable to attempt 

to maintain a dual standard for attorneys and non-attorneys, so the result 

has been to apply a relaxed standard generally. 

Where all parties to a proceeding are represented by counsel we would 

hope that in the exercise of professional courtesy counsel would adhere to 

briefing schedules established by agreement or by Board staff, or request, 

in a timely fashion, extensions of deadlines, regardless of the fact that 

such deadlines have not been strictly enforced. We also recognize that 

where deadlines are not rigidly enforced there is a tendency to develop 

bad habits. 

In light of these considerations, we conclude in the exercise of 

our discretion that it would be inappropriate to exclude Appellant's brief. 

However, we will by this decision serve notice that in the future delinquent 

filings may be subject to rejection. 
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ORDER 

IT IS HEREBY ORDERED that Respondent's objections to subject 

matter jurisdiction are over-ruled and this file be forwarded to the 

Director of the Bureau of Personnel for his investigation pursuant to 

the Grikance procedure. 

Dated March 11 , 1976. STATE PERSONNEL BOARD 
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10 October 1975 

M r. ’ Percy Julian 
State Personnel Board 
1 Wes t W jlson Street 
Madison, W I 53701 

Dear M r. Julian: 

1244 Sweeney Ct. 
Apt. #4 
M iddleton, W I 53562 

I am currently employed at the University of W isconsin, Madison, 
University Health Service. My  classification is Clerk 2. 

I am requesting an appeal on the letters of August 1, 1975 and 
August 11, 1975, which were placed into my  files. In my  opinion, 
the letters are arbitrarily abusive and there is no just cause 
for the allegations. The letters are also an abuse of discretion 
on the part of my  supervisor. I am appealing these letters under 
W isconsin Administrative Code: Chapter Pers 26.02 Paragraphs 4 
and 8. 

I am also appealing the right to have union representation at 
predisciplinary hearings. On August 8, 1975, I gave a written 
request for representation at an August 11, 1975 meeting with my  
immediate supervisor Ms . Connors. I was denied representation. 

I am not in a collective bargaining unit, but I am a union member.  

I am appealing this under my  basic rights as a full-time  State 
Employee. 

Please set'a hearing in the above matters as soon as possible. 

Sincerely, 

APPEIUNT’S 

EXHK!lT  #  _  5 - . 


