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JANSEN, ET AL
Appellants,
v.

Secretary, DEPARTMENT OF
TRANSPORTATION, and
Administrator, DIVISION OF
PERSONNEL,

Respondents,

Case Nos. 78-170, 156, 162,
163, 168, 171, 175, 194, 196,
201, 204, 206, 209, 212, 228,
229, 231-PC
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PERSONNEL COMMISSION

DECISION AND
ORDER ON
PETITION FOR
REHEARING

In order entered on August 19, 1982, the Commission dismissed these

matters for lack of subject matter jurisdiction.

The appellants subse-

quently filed a petition for rehearing on September 8, 1982, stating that

the Commission had erred in dismissing the matter,

The procedural background of this case was summarized in the Commis-

sion's August 19th Order as follows:

This case was originally filed in 1978 as an appeal from respon-
dents' decision not to reclassify the appellants from State Patrol

Trooper 2 to State Patrol Trooper 3.

A hearing was held and in a

Decision and Order dated January 8, 1981, the Commission ordered,

inter alia:

That the action of respondent in denying reclassifi-
cation of the appellants to Troeper 3 solely on the
basis of the MSA (measured standard of activity) is
rejected, and the matter is remanded to the respondent
DOT for action in accordance with this decision.

Thereafter, a petition for judicial review was filed pursuant to
§227.16, stats., and the circuit court affirmed the Commission's

order.

On April 16, 1982, the appellants filed an appeal with this Commis-

sion of:



Jansen et al v, DOT & DP
Case No. 78-170-PC, etc
Page 2

", . . the matter of the Department of Transportation

(DOT's) compliance with an earlier Order entered by the

Personnel Commission (PC) in Case No. 78-170-PC.

DOT has not complied with the order."
A prehearing conference was scheduled for May 12, 1982. Appellant's
counsgl could not be reached at the previously agreed upon time. The
following day, he indicated that he had forgotten about the conference and
that he would talk with respondent's counsel regarding the possibility of
resolving the appeal. Nothing in the Commission's file suggests that
appellant's counsel made an effort to contact respondent's counsel.

In a letter received by the Commission on June 11, 1982, respondent

moved for the dismissal of these matters for lack of prosecution. 1In

support of its motion respondent stated, in part:

A prehearing conference was scheduled for May 12, 1982,
by conference call. The Department of Transportation
appeared through its attorney, but the appellants made
no appearance. Efforts were made to locate Attorney
Graylow, but he could not be located at or through his
office. 8ince that time, Mr. Graylow has not made any
contact with the Department of Transportation or to my
knowledge with the Personnel Commission. It is the
position of the Department of Transportation that by
this course of conduct, the appellants have waived any
further right to complain of the actions of the respond-
ent in response to the Commission's order and that these
consolidated appeals be dismissed for lack of prosecution.

Subsequent correspondence from the appellants stated that they were ready
to proceed via hearing or briefs on the issue of "whether or not DOT has
complied with the earlier Order of the Commission as it relates to back
pay, if any, and to what date." However, the appellants failed to address

the respondent's motion to dismiss for lack of prosecution.
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In its Decision and Order dated August 19, 1982 the Commission concluded
that the April 16th appeal sought compliance with an earlier order of the
Commission and that the Commission lacked the authority to enforce its own
;rders. The Commission dismissed the matter for lack of subject matter
jurisdiction without reaching the question of respondent's motion to
dismiss for lack of prosecution.

In their petition for rehearing, the appellants argue that the are
merely seeking "an adjudication of the effective date of reclassifica-
tion/reallocation." According to the appellants, they should be reclas-
sified as of September 1, 1978, while respondent DOT had indicated it will
use a January 8, 1981, date (apparently based upon the date that the
Commission issued its initial Decision and Order in these matters.) The
appellants also state:

The Commission in its Order of Dismissal dated August 19, 1982,

construed this action as one requiring "enforcement” of its
earlier Decision. This characterization is erroneous.

* % %

Surely the Commission has subject matter jurisdiction over

this dispute which arises, solely or partially, from DOT's
unilateral attempt to interpret and implement this Commission's
earlier order,

The Commission's characterization of this appeal as a request for
enforcement was based on the appellants' assertion that "DOT has not
complied with the Order" (letter dated April 14, 1982) and that "[t]he only
question now unresolved by this litigation is whether or not DOT had
complied with the earlier Order of the Commission as it relates to back
pay, 1f any, and to what date." (Letter dated June 14, 1982.) This

characterization was buttressed by appellants' memorandum which describes

the "dispute" as one "which arises, solely or partially, from DOT's
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unilateral attempt to interpret and implement" the Commission's order of
January 8, 1981,

Even if this appeal is not properly characterized as a request for
enforcement, but is Instead a matter over which the Commission has juris-
dictipn, the respondent's motion to dismiss due to lack of prosecution
would have to be considered before any further proceedings would be appro-
priate.

The documents in the case file as well the rebuttal statements of the
respondent show that the appellants' counsel failed to appear at the
scheduled prehearing conference, failed to contact respondent's counsel, as
agreed, to look into the possibility of resolving the appeal informally,
and failed to provide any argument responsive to respondent’'s motion to
dismiss for lack of prosecution. In light of this course of conduct, and
given the absence of any request for a hearing on the motion, there is
nothing that would justify denial of respondent’'s motion. Therefore, even
if the Commission had jurisdiction , these matters would be dismissed due

to lack of prosecution.
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ORDER

Appellants' petition for rehearing is denied.

Dated: 6(}&0\& A 1982 STATE PERSONNEL COMMISSION

%ﬂw ﬂ(‘ Ca/édw«_,-g.o'

LAYRIE R. McCALLUM, Commissioner

ol Dhiuss Jors

KMS:ers JAMES W, PHILLIPS, Comhissioner
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