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DECISION 

NATURE OF THE CASE 

This is a" appeal of certain personnel transactions relative to selection 

processes for certain newly-created positions in the Oivision of Community 

Services, OHS. The respondents have filed a motion to dismiss for lack of 

subject matter jurisdiction on the grounds that (1) the appeal was untimely 

filed and (2) the decision appealed from was made under and pursuant to the 

probisions of Sub-chapter 2 of Chapter 16 of the Statutes (1975) and no 

provision of Chapter 196 of the Laws of 1977 grants to the Personnel Commis- 

sion jurisdiction to hear appeals taken from decisions made under Subchapter 

2 of Chapter 16, Stats. (1975), when said appeals were filed with the 

Commission subsequent to the effective date of Chapter 230 of the Wisconsin 

Statutes. This decision deals only with this motion to dismiss. 

FINDINGS OF FACT 

1. The appellant's appeal letter was filed with the State Personnel 

Board on April 14, 1978. 

2. In that letter the appellant stated that he wished "to appeal what 

appears to be inequitable personnel practices in the assigning of staff to 
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certain ii&fly created positions in the Division of Community S&vi&s." 

3. In summary this appeal letter alleged a; &llows: the neai irea 

idministrator positions wsre allocated to pay tange 1 - 16 witti the‘e.%ception 

of the area administiator for the Milwaukee region which is allocated to 

pay ran& 1 - 17. This latter position was filled by lateral transfei cjithout 
, 

dompetition while the pay range 1 L 16 positions were fllled by ccmip$titive 

promotional &a&nation with consideration of employees forheely sin&$& 

ab ChiGfs ok County Adminiskratlon, Division of Family Services on a ti&isfer 

basis following job interviews along with certified applicants. 

4. The appeal letter contained the following request for relief: 

"It is respectfully requested that a finding be made that 
the foi-mer Chiefs of County Administration (former Divisioti of 
Family Services) are discriminafed against by the requiremetit to 
engage in a competitive examination and/or job interview. it 
is also requested khit ali aider issue requiring the Division df 
Community Services to accoid equal treatment to formed emplo+zes 
of the former Divi&ons of Family Services and Mental iiygii?ie 
who were assigned to position respohsibilities comparable ko 
those of the Area Administrator, Division of Family &vices.' 

5. The vacancies for the pay range 16 Area Administrator positions 

wsre announced January 26, 1978. 

6. The decision that there would be a competitive promotional &am 

for this position was made no later than January 26, 1978. 

7. The appellant submitted his application for these +itioirs %i 

February 2, 1978. 

8. The appellant had notice no later than February 2, 1998; that kherc 

Gould be a competiti& promotiohal eit6m for these positions. 

CONCLUSIONS OF-LAW 

1. There 'exist5 statutory authority to hear this appeal tinder 

Chapter 196, Laws of 1977. 

-. 
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2. This appeal was not filed in a timely manner and must be dismissed. 

OPINION 

Th& effective date of Chapter 196, Laws of 1977, "as February 16, 1977. 
. 

Thus, this case presents a situation where a personnel decision which occurred 

before that date, and of which the appellant had knowledge before that date, 

was appealed after the effective date of the new law. The respondent argues 

that the Personnel Commission lacks jurisdiction to hear this kind of appeal! 

The Personnel Commission can hear appeals brought under Chapter 
16, Stats., (1975) only if they are transferred under Chapter 196. 
Cases are transferred under "this act" (Chapter 196) only as provided 
in Section 127. 

Section 127(l)(b) reads as follows: 

"Personnel Board appeals. All records of the Department of 
Administration related to Personnel Board appeals processed 
as of the effective'date of this act under Section 111.91(j) 
and Sub-Chapter II of Chapter 16, 1975 Stats., are transferred 
to the Personnel Commission, as created by this act. Until 
July 1, 1978, all records of such appeals completely processed 
by the Personnel Board after the effective date of this act shall 
be transferred to the Personnel Commission as completed. On 
such date all records of such appeals shall be so transferred 
whether or not they are completed." 

The plain and unambiguous language of Section 127(1)(b) 
provides that only the appeals filed with the Personnel Board, 
created and existing pursuant to Section 15.101(3), Stats., 
(1975). prior to February 16, 1978 can be transferred to the 
Personnel Commission. Matthew’s appeal was filed subsequent to 
February 16, 1978. It should be noted that the word “such” in 
the second and third sentences of Section 127(l)(b)&early 
refers only to appeals-ocessed as of the effective date of 
Kii% . " Matthew’s appeal was not processed by the Personnel ___.-. 
Lioard prior to the effective date of Chapter 196. Since 
Matthew's appeal cannot be transferred under this act, the 
Personnel Commission has no jurisdiction to hear his appeal. 
(letter of g/22/78, emphasis supplied). 
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‘I?hs &miIissidn disagrees with this interpretation and particularly with 

the undeE'I.ined section. ff the language suggested by the respondents were 

to be inserted in place of "such" the result would not be loqlcal: 
t "All records of the department of Administration related PO 

PerGv~el Board appeals processed as of the effective date of 
this adt wider Sectidh 111.91(3) and Subchapter II of Chapter 16. 

-1975 Stats., are transferred to the Personnel Commission, as created 
by tliis adf; Until July I, 197ti, all records of appeals processed 
as Of the effective data qf this act completely processed by the 
Pefsohnel Board after the effective date of this act shall be 
trarisferred to the Personnel Commission as completed. On such 
date all records of appeals processed as of the effective date of 
this adt shall be transferred whether or not they are completed." 

NO Such illogical i-esult iS reached if “such appeals" is interpreted as 

"Personnel Board appeals." This interpretation is also consistent with the 

fact that each sentence of the subsection contains language relative to the 

stage of completion of the appeals. Utilizing this approach, the last 

sehtence of section 127(1)(b) provides authority for transfer of this appeal 

to the Commi&ion. 

Section 129(7) of Chapter 196 reads as follows: 

"Notwithstanding the repeal of Section 15.101(3) of the 
statute% by this atit, the Persohnel Board created under S15.101(3), 
1975 Stats., shall continue to function until July 1, 1978, for 
the limited purpose of processing the appeals filed with it prior 
ti, the effective date Bf this sot under Section 111.91(3) and 

' 'SubchaptB~ it of ChaptM 16, 1915 Stats." 

The former PetsWdr~l Board ,hab no jurisdiction whatsoever - 
ihcludiirg jutisdictioil to transfer appeals to the Personnel 
CdmvitisSioi, = ovh? Ztppeale Iiled subsequent to February 16,. 1978. 
in fitit the Boatd only *existed for the limited purpose stated in 
Sectibn ii9(7). Matth&bs’ appeal was filed on April 16, &978, 
and accordingly the Persoiinel Board had no jurisdiction to transfer 
or..othei-wis8 pr+as$ it. (Emphasis added). 

The izespohdehts' argumH’& tests on the theory that since the Board lacked 
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the authority to process this appeal it lacked authority to transfer it to 

the Commission. Howei&, “pi&&’ arid ‘transfer are not synonymous 

It is clear that the Personnel board had the authority until Juiy 1, 1978, 

to &XeSi d&lpleidj’ cd&s filed before February 16, 1978, and this processing 

i&luded final disposition and decision on the merits. The transfer of 

incomplete cases to the C&mission is, ori the other hand, a limited and 

ministerial a&ioh. In the do&iissioriik opiiiio” there is no inco”si%tericy 

between saying that the Board lacked authority to process this appeal but 

had authority to transfer it to the Commission for decision by it. 

While the C&mission disagrees with the construction of Chapter 196 

argued by respondents based on a” evaluation of the statutory language On 

its face, it also notes that the respondents’ construction is directly 

contrary to any possible legislative intent. 

Laying to one side the respondents’ objections to timeliness, their 

position leads to the creation of a vacuum in state civil service appeals. 

For example, if the appellant had filed his appeal on February 17, 1978, it 

would have been timely under either the 15 day limit of 516.05(2), Stats., 

(1975) or the 30 day t’iine limit of ‘5230.hb(3), Stats. (1977). HOWeVer, 

under the respondent’s statutory interpretation he would have no appeal 

rights. Andther ekar~pl’e is an emplo~~‘give” “o&e of immediate discharge 

on February 15, 1978. ‘~“&a& ‘to Ye&nde”t’s theory .+-here would ‘be ‘ho 

appeal of that action unless ‘the appeal has filed that same day, February 15, 

1978. I” fact, ihe application of appellant’s theory could lead to situations 

where there irould be no possibility of a” appeal at all. If for example 

a transaction occurred before February 16,‘1978, but notice was not given 

to the employee until after that date 
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These results are unreasonable and indeed irrational, and the Commission 

cannot ascribe an intent to the legislature that would yield such consequences 

Rather, a construction of Chapter 196 that would lead to such results must 

be codsidered to be directly opposed to legislative intent. 

W ith respect to the question of.timeliness, it is undisputed that the 

decision to utilize a competitive promotional exam to fill the range 16 

positions was made no later than January 26, 1978, when the exam was announced. 

It is also undisputed that the appellant was aware of this no later than 

February 2, 1978, when he filed his application. It is uncertain exactly 

when the appellant had notice of the filling of the range 17 position 

(Milwaukee Area Administrator). However, the appellant made it clear at 

the conference held October 26, 1978, that the focus of his appeal was on 

the failureto make appointments to the range 16 positions in the same manner 

as the range 17 appointment was made and he was not seeking review of the 

range 17 appointment process per se. 

Regardless of whether one applies the 15 day time limit set forth in 

S16.05(2), Stats. (1975) or the 30 day time limit set forth in §230.44(3), 

Stats. (1977). the appeal filed April 14, 1978, was untimely. Not being 

timely f.iled the appeal must be dismissed. See C&u V. Personnel Board, 

250 W . 600(1947). 
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ORDER 

The respondent's motion to dismiss is denied as to the ground that 

there is no statutory authority to hear this appeal and granted as to the 

ground that the appeal was not timely filed, and this appeal is dismissed. 

, 

Dated: ,,j&& Jo, 1978. STATE PERSONNEL COMklISSION 

@.uizz r;cl.ti&- 
Charlotte M. Higbee. Commiss&er 


