STALE OF WLHUCONSLN  —
BEFORE Tk
DEPARTMENTD OF INDUSTRY, LABOKR ARD HUMAN RELATIONS

Dr. P. V. N. Acharya,
Complainant-Appellaat,

Cane #73-PC-ER-51
v. ORDER OF THE DEPARTMENT OF INDUSTRY,
LABOR AND HUMAN RELATIONS

Personnel Commission,
Raspondent

This is an appeal cto the Secretary of the Department of TIndustry, Labor and
luman Relations, pursuant to Sec, 111.33(2), Srats. (1977), of a decision of
the State Personnel Commission. That decision adopted a lHearing Examiner's
Proposed Decision and Order which held that there was no probable cause to
believe that che University of Wisconsin had engaged in unlawful discrimina-
tion against the Complainant, Dr. P. V. ¥, Achavya, by declining to cooasider
hm for employment as a Frolessor of Patholopy in rertaliation for his having
tiled an earlier charge of discrimingtion against the University.

Several years ago Dr. Acharya, Jan lndtan ndtional, tiled charges of national
vrigin discrimination against the University or Wisconsin after he was dis-
charged from his position as  Associate  Scieatist  in the Vepartwent  of
Fatholegy. On February 5, 1975, this Jharge was  the subjeet of 4 tourmal
soettlement apreement between the parties,  On May 2, 1978, the laculty ol the
University of Wiscousin-Madison, Department ol Pathology met and considered,
among other dtems, o0 mobton® that of discens . the pocoabibity o conntdering br,
Achuarya tor an appoiatment as Prolessor ol Faviveonmeatal Biochemistry.  The
virte oit the motion was L oin favor aod Lo oppored.  On September 13, 1978, Dr.
Acharya filed a complavnt with (he State Personnel Commisston alleging that
thres deciston by the Department o) Patholops was taken an retaliation lor fo
Baving Liled the complaint which was resolved by the February 1973 sectlement
apreement, in vielhition ol the Wisconsio Fatr Fmplevment Act,

Un December &4, 1978, 2 Personnel Commission Lgual Rights Officer made an
Inttial Decermivation that there was uo probable caune to believe that the
University had discriminated against the tomplawnant an retaliation for his
past discrimination charge.  Complainant appealed  this oo probable cause
finding to the Personncl Commission, puraunant o Sec. 88,095, Wis. Adw, Code.
on Mavch 9, 1929, o Hearving Examoer for the Commission issued a Pre-Hearing
Order which provided that (1) the Complairaut would bear the burden of proving
that thers was probable cause to believe thar he was uwolawfully discriminated
against in May of 1978, and (2) that (he only issuc before the Hearing
Examiner was the charge of tetalistion, and aot the validicy of the 1975
settlement agreement. A hearing to review Lthe Initial Determination of no
probable cause was held on May 17 awd June 4, 1979. The Hearing Examiner
issued a Proposed Decision and Order [inding oo probable cause on January 6,

1481, The Nearing Examner's Proposed Docision and Order were adopted by’ the
Commission on February 13, 1951,



on April 8, 1981, the Department of Industiy, Labor and luman _Relations, on
Complainant‘s motion, rtemanded Lhis matter Lo the Coumission for the purpose
of allowing the parlies the opportunity to present argoments regarding Com-
plainant's objections to the Proposed Decisrion and Order. These arguments
wore hweard on August 20, 1981, Ou September 3, 19380, the Commission readopted
its February 13, 1481 Order findiug vo probable cause.  On October 2, 1981,

Complainant Ffiled chis appeal on the merit., pursuant to Sec. 111.33(2),

Sec. 111.33(2), stats. (1Y77), provides that the review of a bDecision ol the
lersonne! Commla:THRﬂby the Department shall be contined to the record and
that the scope ot review shall be the same as judicial review under 227.20,
stats. Sec. 227.20, Stats., provides Lhat 2 court shall set aside an agency
decision oniy where (1) 1t finds chat (he azeacy has erroncously interpreted a
provision of law; or (2} it finds chat the apency's action depends on any

{inding of fact thac is not suppotted by substuancial evidiuce 1n the record.

"Substantial evidence," as defined by the Wisconsin Supreme Court, is "such
relevant evidence as a rcasonable mind might gccept as adequate Lo support a
conclustion." Bucyrus-Erie Cowplay vs. 11X Bepartmeat, Y0 Wis. 2d 408, 418,
280 N.W. 2d 142 (1979), quoting Bell vsy. Persoanel Board, 259 Wis. 602, 609,
49 N.W. 2d 889 (1951). Substantial cvidence does nol wean preponderance of

the evidence. 1o Robertson Transportation Company vs. PSC, 39 Mis. 2d 653,
658, 159 N.W. 2d 636 (1968), the Court stuared

. "Substantial evidence is nol equaied with preponderance of

the evidence.  There may bLe cases whero wwo conllicring
views may vcach be sustained by substantral cvidence., 1In
such a case, wt 1s for the agency tu determiae which view
of the evidence it wishes to accopt.” ST

An apency determination bedwgr veviewed onder Chaptes 727 will
furned because 1L 18 apgionst the preat werpht aad clears preponderance of Lhe
cvidence.  City of Superior vs. LLUR Bepaurtment, 8% Wis. 2d 663, 666, 267 N.W.
Ja 037 (1978). Rather, the agency's decision mav be set aside on review only
where, Mapon an examination ot the eatite teoend,
inferences theretrom, 1s found to be swl thue o
reasonably, could not have reached the Jdecisiron trom the evidence and  its
inlerences.”  Bucyrus-Lrie, supra, ab 418, credd

Bueyrus-Lrie at wilh approval in Hamilion vs.
LLIR Department, 95 Wis. Zd obl, bI8-19, /38 0. 0 857 (1980).

wirl b over-

te evidenee, ancluding the
reasonable person, acting

lhe issues belore the Department on this avpeal e
1. Did the Personne! Commission errepcously igterpret any provision of law
concluding that there is ao probable cauw to b hieve thie Complainant has
been unlawtully drscnmmunated agasuast”,
ls there substantial evidence in the 1ecord to support the Commission's

Iinding that therve s no probable cause to believe that Complainant has
been unlawfully Jdiscrimunated agawnsc!



*

"probable cause” is defined in Sec. IND. 88.03(1), Wis. Adm. Code, whlch staces:

"probable cause exists when there 14 reasonable ground for
belief supported by f{acts and circumstaunces stoong ecunough in
themselves to warrant a prudentl persoa tn the belief that
discrimination probably has been or is being committed.”

tn order to establish that there is probuable cause to beliceve that a respond-
ent has engaged in unlawtul discriminition by reteliation, a complainant must
demonstrate a reasondble ground lor belicl Lhat;

(1) tHe participated in a protected activity (v.g., that he previously filed a
discrimination complairnt),

(2) There was an adverse employment action {e.g., a reflusal to hire com-
plainant), and

(3)_ There 1s a causal conaection between complainant's participation in the
protected activity and the adverse employment .ction.

Once a prima facie case of retaliation has been established, the burden of
proof considerations set down in McDonneli-Douglas Corp. vs. Green, 411 U.S.
792, 802-803 (1Y73), apply. Asulrre vs. (hntn Vlnta Sanvtary Serviece, 541 F.

2d 779, 781 (9th Cir. 1976). 1 other words, the buirden of proof then shilts
Lo the respondent (o come lorward with a lepitimate, non-discriminatory
rxplanation for its conduce. L vespondent suceecds an establishing such a
non-Jdiscriminatory exptanation, the complainant has  the further burden of
demonstrating that this suppused non-discriminatory rvason for the action was
in tdotb pretext.

Tn this case it is undisputed that the turst two elements of a prima facie
casc of retaliation have been met ) e that (1) Dro Acharya bhad fled an
vatlier diserimination chorge apamst the University of Wisconsin, and (2)
that he was not hired by tne University as a Professor ot Pathology in 1978,
in order to deterumine whether the third element ot proof has been met, L.e.,
whether there 1s probable coause to bhelivve that there o3 a2 causal coanrction
bretween these two dols, we must examune the evidonoe presented in the record.

In order to establish that there was o 1cetaliators motive behind the refusal
to hire him, Complainaut tirit haa to establish that thiose who vored on con-
sidering bim for emplovaent in (978 were aware ol bis earlier discrimination
complaint against the Uaiversily., Our eramination ot the record shows that of
the 17 faculty meabers who voted on considering Di. Acharya's request for em-
ployment, 16 testitied at the heariag held an oinis watecer.  Of those 16, only
7 testified that they were aware ol, or hul heard rumors of, Dr. Acharya's
carbiler  complaint. {lhe 7 witnesses who se testified were Drs.  1nhorn,
ialich, Bloodworth, Grlehrist, Clifton, Huntiugten and Burkholder.) While Dr.
Gilechrist did restity that she thought the [act that br. Acharya had at one
time I[iled a complavut agatast the University was brought up at the May 2,
1978 wmeoting (Tr. 1-176), other witnesses stated that this fact was not
mentioned at all during the wmeetiug (e.p. Pr. llorbach's testimony at Tr.
1-192).  Therefore it was permissible for the Lowsission to infer that the
previous complaint was not discussed at Lhe wmeeting, Moreover, of the 7

.
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witnesses who testitied that they were awiie ol ur had heard rumors of, the
fact that Dr. #charya had filed the complaint, four ctestified that chis
knowledge was not a factor in their decision on whether or not to consider
cmploying him as a Protessor ot Pathology. (Dr. Inhorn, Tr. I-67; Dr. Lalich,
Tr. I-100; Dr. Bloodworth, Tr. I-139;, and Dr. Burkholder, Tr. II-167. Drs.
Gilchrist, Clifton and iluntington were nol  guestioned directly on  this
point.) This evidence supports the Commsvon's canclusion that Dr. Acharya's
previous complaint was probably snot a cause tor the negarive vote at the May
2, 1978 faculty wmeeting.

There 1s also ample evidence in the record trom which the Commission could
infer that the vote at the May 1978 meeting was unaffected by either (1) the
University's 1976 rvejection of a WIN proposal by Dr. Acharya, or (2) che
University's denial of rescarch space to Dr. Acharya 1n 1977, Further, each
taculty member except Dr. Hartmann  testitred  that  they had  recewved no
communtcation from the University admuoystration to the epfect  that Dr.
Acharya should not be considered 1or appointment as a rofesser ot Pathology.
Dr. Hartmann, who was incidently the oune faculty nember who voled in favor of
considering Dr. Acharya for employment, testified chat he had received such a
communication from Lhe Dean ot the Graduats Scheol, but that this aegative
recommendation was based on factors otbier than Dr. Acharya's complaint against
the Untversity (Tr. 17-192).

Dr. Achdrya argues that the peasons put lorth by the varicus fagulty members
of the Department of Patboloyy tor avt hiring him are werely pretextual. fe
fiad no evidence an the recotd Lo seppert this assettion, brs. Coldfarb,
ZuRheim aud Larson each tostilied that there were viery limited opportunities
fur Prufessorial positions n the Departwens or Patholopy. they turther
testified  that  the Departmeat had estabbished 0 priotity  system for new
Wirings which, at that time, did not include o position f{or Prolessor of
tuviromnental  Birochemistrsy (Tre. =199, 1199 and  L[-105). Drs., Inhurn,
Cholton,  Zukbeim ana Gelbert caco testubied that at the tune Lhey  voled  on
whathet wr not to cenatder caployvaim, Do A horya, there were Lwe posttiona
avatiable dn the Department ot Prthology oui that both these positions re-
et adavidoals owitn MUDL deprees, The  Bovtment was currently  adver-
tasntng for (1) a surpveal Pathelogrst and (v Pedietric Pathologise (Tr.
I=55, 1E-86, 11-Yu, and 11-172}, 1t > undiwnuied that Dr. Acharya dees not
possess  an M.D. Further, there was  Lestimony by several of  the  [aculry
aanbers tiat fundd were very bronted aod Lt spice was too Himited to con-
suder increasing the faculty beyond the Lwo positions advertised (Tr. I-100,
1-tin, E=127).  No evidence was odduneed (o saeve st that these considerations
al money and space and hiigher priorities were proeto ctual,

br. Havimann testutied that the rea.on he mude U onponel motion to cousider
Brring Dro Acharya wis that be wanted te soud out the Department as to the
aecd for adding a new subdivision in Dovitenmontal Biochemistry., Dr. Hartmana
testified that once it was decided there was net o wesd for such a4 pew sub-
division, Dr. Achaiyva's ygualitications weee not discussed in detail (Tr.
11~180 to 11-187)., Or. Blouodwurth also testitied that there was no detailed
discussion of Dr. Achavya's qualifications since there was no position avail-
Able i nts field at that time (Tr. E=11%),

m



The valy evidence cpat tocth by Conplataaut  sa_ the
possible retaliatory motive on the part ol the Bepartment of Pathology is a
statement made by hr. Inhorn at the trme il Adharya wes applyhu; far a
followship in 1977. ULr. Coleman testidicd that Dr. 1nhorn stated to him at
that time that Dr. Acharya would nut get laboratory facilities at the Univer=—
sity because he had "burned his bridges with repard to the Universiecy.™
ever, there is no ovidence in the record

recory Cthat indicates a

Hiow-
tu support BDr. Acharya's assection
that this reference was made in regavd to Dr. Acharya's carlier complaint of
national origin discrimination against the University. A statement by Dr.
Carl U. Smith regarding Dr. Acharya's Lioubled relationship with researchers
at the McArdle Cancer Research Laboratory suggests that this relaticaship and
not the earlier discrimination complaint, may have been the basis

for Dr.
Inhorn's "burned bridges" cowment.

We believe (hat it way permissible for the
Commission to infer that this quote, stunding alone, was not sufficient to

vstablish that the reasons set forth above by the variocus faculty wembers for
wot hiring Dr, Acharya were pretextuoal,

Based upon the foregoing, we conclude that Dr. Acharya has failed to establish
that there is a probability that the vote not Lo consider him for employment
as a Professor of Pathology was causally connected to his earlier discrimina-
tiva complaint. We furcher conclude that there is substantial evidence in the
record to support the Commssion's determination that there was no probable
causn to believe that Dr. Acharya huad been lawiully discriminated against in
retaliation for his having filed an earlier charge ol discrimingtion against
the University ot Wisconsin. Fuinally, we also find that the Commission has
vorvectly interpreted and applued the law regarding retaliatory discrimina-
tion. Thervfore, the Commission's determination that there is no probable
cause Lo bLelieve the Complainant was discniminaced apgavnst by the Respondeat
Because- of  retaliation on account  of  haveny, Tided a previous  charge  of

national origin discrimination in conneclion with the failure of the pepart—

ment of Patholopgy on May 2, 1978 to hore Complaitnant mist be sustained,

PR:es /00U
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APPFAL RICGHTS

Pursuant to s. 111.33(2)}, laws of 1977, this decision may be appealed to
the Labor and Industry Review Commission by Viling an appeal with the
Comnission's office in Midison within 20 days from the date that this
decision is mailed,

IT IS5 /40 ORDELRED:

owell B, Jaeksy
Deparcment of T

,EP.E.,,Sccrutary
dusiry, labor & Human Relations

-
Signed and mailed this.gggi__day of higykfftéquzfjj_, 1981 to the

[ollowing purties:

Dr. P,V.N. Acharyn
729 Liberty Drive
DeForest, Wiscousin 53332

Wisconsin Personnel Comnission
131 West Wilson Strect
Mad ison, WI 53702

Mr. Hobert O'Neil
University of Wisconsin
Van flisc Mall, 17th floor
1220 Linden Drivu
Madison, WI o 53706

Coples also sent to:

Hr, Michael Licthen
University of Wisconsin
Legal Services

316 Bascom flall
Madison, WL 537406

Ms. Maureen MeClyon
Doparement ol Justice
Attorney Ceneral's Mfice
123 West Washington Avenue
Madison, W1 53702

Ms Toya MeCosh, I'mecutive Assistant

bDepartment of Industry, labour and Huwan Relad jons
.0, Box 7946

Madison, WI 53700

Hs, Rathicen Curran

bepartment of Induatry, Labor & Human Relat ione
2.0, Bux 7950

Madison, W1 53707



