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No. 79-1552 net
TATE OF WISCONSIN . IN SUPREME COURT

ANDREW W. BASINAS,

Petitioner-Appellant-Petitioner,

- FILED

STATE OF WISCONSIN,
(Personnel Commission) and ~ee
o i 198]

DEPARTMENT OF HEALTH AND SOCIAL SERVICES,

Respondents. CLERK OF SUPREME COURT

MADISON, WISCONSIt!

REVIEW of a decision of the Court of Appeals, published at
99 Wis. 2d 412, 299 N.W. 2d 295 (1980), affirming a decision of
the Dane County Circuit Court, HON. GEORGE R. CURRIE, presiding.
REVERSED AND REMANDED.

DAY, J. The 1issue in this case 1s whether the State Personnel
Commission (Commission) has jurisdiction under ¢230.44(1)(c), Stats.
(1977), and ¢ Pers 30.10, Wis. Adm. Code (1975), over an appeal by

a State of Wisconsin career executive employe from a reassignment to
a job in a lower pay range when the appeal alleged that the reassign-
ment was for "disciplinary purposes'" and constituted an "improper

and unreasonable exercise'" of the appointing authority's discretion.
We hold that the Commission does have jurisdiction and reverse and
remand the case to the Commission for a hearing on the merits of the

appeal.



The Commission dismissed the appeal, holding that it did not
have subject matter jurisdiction to hear it. Basinas appealed this
decision to the Dane County Circult Court, which upheld the Commission's
determination that it facked jurisdiction over the appeal. The Court

/
of Appeals upheld the Circuit Court decision.

The Commission's jurisdiction 1s set forth in secs. 230.44 and
230.45, Stats., (1977). Basinas argues that the Commission has juris-
diction over his appeal by virtue of secs. 230.44(1)(c) and 230.45(1)(a),
Stats., which read:

"230.44 Appeal procedures. {1) APPEALABLE ACTIONS AND
STEPS. . . .(c) Demotion, layoff, suspension or discharge. ILEf an
employe has permanent status in clazss, the employe may appeal a
demotion, layoff, suspension, discharge or reduction in pay to the
commission, 1f the appeal alleges that the decision was not based on
just cause."

"230.45 Powers and duties of personnel commission. (1)
The commission shall:

""{(a) Conduct hearings on appeals under s. 230.44."
If Basinas were not a participant in the career executive program,
there would be no question regarding the Commission’s jurisdiction over

his appeal, since movement to a pogition offering a lower maximum pay

scale is defined as a demotion pursuant to sec. Pers 17.01, Wis. Adm.

/

3
Code (19796). However, participants in the career executive program

have different rights and benefits than other state employes. One
such difference is the right to appeal an adverse job action to the
Commission.

The career executive program was provided for in sec 16.19, Stats.

{1975). That section authorized the director of the Bureau of

2/ Basinas also appealed the reassignment to the Personnel
Board. On February 17, 1979, the Board declared in a letter
to Basinas's attorney that it would not investigate Basinas's
appeal and was closing its file. Basinas appealed this decision
to the Dane County Circuit Court, which refused to review the
Board's action, declaraing that it was not a final decision as
defined by sec. 227.15, Stats. (1977), and therefore not subject to
judicial review. Basinas did not appeal that decision and the

issue of whether the Board had jurisdiction over his appeal is
not before us in this case.

3/ "Pers 17.01 Definition. A demotion 1s the movement of an
employe with permanent status in one class to a position in another
class that has a lower single rate or pay range maximum.''

See alsc, Odau v. Personl Board, 250 Wis. 600, 606, 27
N.W. 2d 726 (1946); "Demotion," Black’'s Law Dictionary, 519 (4th
ed. 1551).




Petitioner Basinas is a classified state employe who 1s a
member of the career executive program. Effective June 5, 1977, he
was reassigned from his position as Director, Bureau ¢f Institutions,
Division of Corrections, Department of Health and Social Services, to
the position of Superintendent of Oak Hill Correctional Institution,
which was one pay range lower than nis former jcb, and was one which
he supervised in his former job as Director of Bureau of Institutions.
While the reassignment did not involve a pay cut, it had a lower pay
maximum than did Basinas's former job, limiting his potential salary
advancement.

Basinas appealed this reassignment to the State Personnel Board
{Board) on June 9, 1977. In a decision dated June 16, 1978, the Board
ordered him reinstated because the letter reassigning him to Cak Hill
had not set forth the reasons for the reassignment, as required by sec.
Pers 30.07(2), Wis. Adm. Code (1975). (311 administrative code
references will be to the 1975 rules, unless otherwise noted.) Following
that decision, Basinas was reinstated as Director of Bureau of
Institutions by a letter dated July 12, 1978, but was simultaneously
again reassigned to Oak Hill. The letter also informea Basinas of the
reasons for the reassignment.

Effective February 12, 1278, the functions of the Board were

1/

split between a reconstituted Beoard and a new Commission. Basinas
appealed his second reassignment to the new Commission by letter dated
August 10, 1978. The letter read, in pertinent part:

"'This letter constitutes my formal appeal and challenge
to the actions taken by Allyn Sielaff, Administrator of the Division
of Corrections, Department of Heailth and Social Services, as described
in his letter of July 12, 1978 (see attachment). His decision to
rainstate me to my former position of Director of the Bureau of
Institutions, and simultaneocusly re-~effectuate my reassignment to the
position of Superintendent 2 at 0Oakhill Correctional Institution, I
believe, 1s in violation of and contrary to the recent order of the
State Personnel Board and 1s an unreasonable and improper exercise of
the appointing authority's discretion and, in fact, was taken for
disciplinary reasons rather than to utilize my abilities in the hest

interests of the Division. 1In addition, this action 1is 1llegal for a
host of other reasons.'®

1/ This change was implemented by ch. 196, secs. 29, 30, 121,
122, Laws of 1977. The Board had retained jurisdiction over
Basinas's first appeal pursuant to ch. 196, sec. 129(7), Laws of
1977, which declared that the Board should retain jurisdiction over
appeals filed with it prior to the effective date of ch. 196, Laws of
1977.



Personnel, Department of Administration (director), to develop

4/

rules governing such a program.

Pursuant to this authority, the director promulgated ch. Pers
30, Wis. Adm. Code (1975), to govern the career executive
program.S/ §§ Pers 30.07 and 30.10, Wis. Adm. Code, pertain to
reassignment of career executive employes and appeal rights of
reassigred employes.

"Pers 30.07 Career executive reassignment. (l) Career

executive reassignment 15 the action by the appointing authority of

moving a career executive employe from one vesition to another in the
career executive program within the appointing authority's department.

"(2) When an appointing auvthority determines that an
employe in a career executlve position in his or her department can
best be utilized to accomplish the department's program goals by
reassignment to another career execunive position for which the employe
is gualified 1n a classification with the same, or lower pay range
maximum, the appointing authority may make such reassignment provided
it is reasonable and proper. All such reassignments shall be made in
writing to the affected employe with the reasons stated therein."

"Pers 30.10 Career executive employe redress rights. (1)
Career executive program employment grants to each employe thereunder
rights and privileges of movement becween positions within the program
without examination and additional competition except as provided in
Wis. Adm. Code section Pers 30.08 (2,. Career executive reassignment
and career executive voluntary movement to a position allocated to a
classification assigned to a pay range having a lower, or higher pay
range maxamum, shall not be considered a demotion, or a promotion,
respectively, and the statutory appeal rights provided thereto shall not
apply.

"{2) Career executive reassignment by the appointing
authority, as referred to 1in (1) above, is authorized without limita-
tion, unless upon appeal by an emplove with career executive status to
the personnel board, the personnel board finds that the performance
evaluation under Wis. Adm. Code section Pers 30.12 or other evidence
offered by the appointing authority fails to demonstrate that the
appointing authority's action was reasonable and proper. The employe is
also entitled to an appeal when such reassignment is alleged by the
employe to constitute an unreasonable and improper exercise of an
appointing authority's discretion or when such reassignment is alleged
by the employe to be for a reason which is prohibited by section 1l6.14,
Wis. Stats.

4/ “16.19 Career executive selection. The director may by
rule develop a career executive program that emphasizes excellence
in administrative skills in order to provide state departments
with a pool of highly qualified executive candidates, to provide
outstanding administrative employes a broad opportunity for
career advancement and to provide for the mobility of such
employes among the departments and units of state government
for the most advantageous use of their managerial and admini-
strative skills. To accomplish the purpose of this program, the
director may provide policies and standards for recruitment,
examination, probation, employment regilster control, certification,
classification, salary administration, transfer, promotion and
reemployment separate from procedures established for other
employment. The director shall determine the positions which
may be filled from career executive employment registers."

5/ The rules were revised in 1978 and February, 1981.

-4~



"(3) An appointing authority may reassign a career
executive employe for disciplinary purposes only for just cause.

"{4) Removal ©of an employe with career executive status
from the career executive program resulting in Zhe placement of the
employe in a positicon allocated to a classificatioen assigned to pay
range 17 or below is defined as a demotion and is subject to an
appeal therefrom as authorized by established statutory provisions.

"(5) Career executive status grants an emplove the same
radress rights granted employes with permanent status in class under
subsection 16.05 (1) (e), Wis. Stats., for suspension without pay,
discharge, layoff or reassignment for disciplinary purposes to a
position within the career exacutive program allocated to a classifi-
cation assigned to a lower pay range.'

Chapter 196, Laws of 1977, transfered employment relations
functions from the Department of Administration to a newly created
Department of Employment Relations. The director's powers and
responsibilities were assumed by the administrator of the Division of
Personnel, Department of Employment Relations (admlnistrator).s/
Section 16.19, Stats. (1973), was renumbered ¢230.24(1), Stats.
(1977), and the rulemaking authority thereunder was delegated
to the administrator.7/

Construction of administrative rules is governed by the same
principles that apply to construction &f Statutes.S/ Three such

principles are relevant to the rules at issue here: A

6/ ‘See ch. 196, sec. 26, 130(2) and (5), Laws of 1977. Compare
saec. 16.03, Stats. (1975), with sec. 230.03, Stats. (1977}.

7/ "230.24 Career executive selection. (1) The administrator
may by rule develop a career executive program that emphasizes
excellence in administrative skills in order to provide agencies
with a pool of highly qualified executive candidates, to provide
outstanding administrative employes a broad opportunity for career
advancement and to provide for the mobility of such employes among
the agencies and units of state government for the most advanta-
geous use of their manager:ial and administrative skills. To
accomplish the purpose of this program, the administrator may
provide policies and standards for recruitment, examination,
probation, employment register control, certification, classifi-
cation, salary administration, transfer, promotion and reemploy-
ment separate from procedures established for other employment.
The administrator shall determine the positions which may be filled
from career executive employment registers.”

This change was effectuated by ch. 196, secs. 49,130(5), Laws of
1977.

8/ See 1A Sands, Sutherland Statutory Construction, sec. 31.06
(4th ed., 1972); 2 Am. Jur. 2d, Administrative Law, sec. 307 (1962);
73 €.J.S. Public Administrative Bodies and Procedure, sec. 105 (1951);
Rucker v. Wabash Ry., 418 F. 22 146, 149 (7th Cir. 1969); California
Drive-In Restaurant Ass’'n. v. Clark, 22 Cal. 24 287, 140 P. 24
657, 660 (1943).




construction which does not render any provision superfluous is
preferred;g/ a constructicn should be given which avoids conflict
between different proviSLOns;lO/ and statutes should not be interpreted
so as to render them unconstitutional or void.ll/

The lower courts determined that sec. Pers 30.10(1), Wis. AZdm. Code
deprived the Commission of jurisdiction over Basinas's appeal because
it stated that reassignment of a career executive employe did not
constitute a demotion. Therefore, the Commission did not have juris-
diction under sec. 230.44(1) {(c), Stats., and no other portion of secs.
230.44 and 230.45, Stats., conferred jurisdiction over Basinas's appeal.
Since the powers ¢0f an administrative agency are strictly construed
against expansion beyond what is expressly authorized by statute,lz/
jurisdiction could not be based on secs. Pers 30.10(2) and (5), Wis.
Adm. Code, because the statutes defining the Commission's jurisdiction
did not provide for appeals of reassignments which constituted an
improper exercise of discretion or were for disclipinary purposes.

It may be argued that sec. Pers 30.1¢, Wis. Adm. Code, provides a

right of appeal to the new Board, which would have authority to hear

9/ State v. Wisconsin Telephone Co., 91 Wis. 2& 702, 714, 284
N.W. 28 41 (1979).

10/ Mack v. Jt. School Dist. No. 3, 92 wis., 24 476, 489, 285
N.W. 2d 604 (1979).

11/ State ex rel. Strykowski v. Wilkie, 81 Wis. 2d 491, 526, 261
N.W. 2d 434 (1978); 1In re. City of Beleoit, 37 Wis. 28 637, 643,

155 N.wW. 2d 633 (1968).

12/ Browne v. Milwaukee Bd. of School Directors, 83 Wis. 24
3l6, 333, 265 N.W. 24 559, 567 (1978).




13/
the appeal under sec. 230.07(4), Stats. (1977). The language of the

rules relevant to Basinas's appesal permit this interpretation. Those
rules went into effect in 1975, prior to the division of the functions
of the old Board between the Board and Commission. In February, 1981,
the adﬁinistrator amended sec. Pers 30.10, Wis. Adm. Code, to reflect,
among other things, the division of functions between *he Board and the
Commission implemented by ch. 196, Laws of 1977. Under the new rules,
sec. Pers 30.10, Wis. Adm. Code (1981), appeals by career executives of

14/
reassignments are to the Commission.

13/ "230.07 Duties of personnel board. . . .{4) The Board may
make investigations and hold hearings on its own motion or at the
request of iLnterested persons and i1ssue recomrendations concerning
all matters touching the enforcement and effect of this subchapter
and rules prescribed thereunder. If the results of an investi-
gation disclose tha* the administrator, appointing authority or any
other person acted illegally or to circumvent the intent and the
spirit of the law the board may issue an enforceable order to
remand the action to the administrator or appointing authority
for appropriate action within the law. Any action brought against
the administrator or appointing authority for failure to comply
wlith the order of the board shall be brought and served within 60
days after the date of the boar@'s findings.®

14/ "Pers 30.10 Career executive employe redress rights. (1)
Career executive program employment grants to each employe there-
under rights and privileges of movement between positions within
the program without examination and additional competition. Career
executive reassignment and career executive voluntary movement to
a position allocated to a classification assigned to a lower or
higher pay range shall not be considered a demotion, or a promotion,
respectively, and the statutory appeal rights provided thereto
shall not apply.

"{2) Career executive reassignment by the appointing
authority, as referred to in sub. (1), is authorized without
limitation. However, an employe with permanent status may appeal
the reassignment to the personnel commission 1f it is alleged that
such reassignment elither constitutes an unreasonable and improper
exercise of an appcinting authority's discretion or is prochibited
by s. 230.18, Stats.

“{3} Removal of an employe with permanent status from the
career exeutive program which results in the placement of the
employe in a position allocated to a classification assigned to
pay range 17 or below is defined as a demotion, and may be

appealed.

"(4) Permanent status grants an employve the same redress
rights granted employes with permanent status in class under s.
230.44, Stats." (emphasis added).




In revising these rules, we must assume that the administrator

was cognizant of the statutory powers of the Commission as set forth in
secs. 230.44 and 230.45, Stats. Since appeals of the types permitted
by sec. Pers 30.10, Wis. Adm. Code (1981), could only be heard by the
Commission under its authority to hear appeals of demotions pursuant to
sec. 230.44(1)(c), Stats., we can only assume that the administrator
intended actions appealable under secs. Pers 30.10(2) and (4), Wis. Adm.
Code (198l), to be demotions appealable to the Commission under sec.
230.44(1) (c).

The actions appealable under sec. Pers 30.10, Wis. Adm. Code {1981),
are of the same nature as those appealable under sec. Pers 306.10, Wis.
Adm. Code {1975}. The 1875 Pers rules were in effect for nearly
three years after the functions of the Board were divided between
the Board and the Commission. The Commission's powers have not changed
significantly since the Commission was created in 1978; and, insofar as
this appeal 1s concerned, are the same now as when Basinas commenced his
appeal. When sec. Pers 30.10, Wis. Adm. Code,was revised in 1981 to
refer to the Commission rather than the Board as the appeals body, it
was merely a recognition of the division of functions between the
Board gnd the Commission effected by ch. 196, Laws of 1977, rather
than a substantive change. Absent any indication that sec. Pers 30.10,
Wis. Adm. Code (1981l), intended to change the body to whom appeals
by career executives should be made, sec. Pers 30.10, Wis. Adm. Code
{1975), should also be interpreted as refering to the Commission for
appeals after the effective date of ch. 196, Laws of 1977.

In addition, reading sec. Pers 30.10, Wis. Adm. Code (1975), to refer
to the Commission rather than the Board is supported by language in sec.
Pers 30.10(5), Wis. Adm. Code, that refers to appeal rights under sec.

15/
16.05(1) (e}, Stats. (1875). That section parallels the language

15/ "16.05 Duties of persconnel board. (1) The board shall:

" . (e) Hear appeals of employes with permanent status in
class, from decisions of appointing authorities when such decisions
relate to demotions, layoffs, suspensions, discharges or reductions
in pay but only when it is alleged that such decision was not based
on Jjust cause. . . ."




iy

of sec. 230.44(1) {c), Stats. (1977). When the duties of the old Board
were divided by ch. 196, Laws of 1977, sec. 29 of that session law
renumbered all of sec. 16.05, Stats. (1975), except for secs. 16.05(1; (e)
to (h),(2) and (7)), as sec. 230.07, Stats. (1977), which sets forth the
duties of the new Board. Section 30 of ch. 136, Laws of 1977,

repealed secs. 16.05(1)(e) to (h), (2) and {(7), Stats. (1975}, and
sections 121 and 122 created secs. 230.44 and 230.45, Stats. (1977),
giving the Commission most of the functions set forth in the repealed
sections, along with additional powers.

The Commission would have jurisdiction over Basinas's appeal under
sac. 230.44(1) (c), Stats., were it not for the definition of demotion in
sec. Pers 30.10(1), Wis. Adm. Code. If all of sec. Pers 30.10, Wis. Adm.
Code, were given effect, the Commission would likewise have jurisdiction
over Basinas's appeal because his appeal letter met the jurisdicticnal
reéuirements set forth in secs. Pers 30.10(2) and {5), Wis. Adm. Code,
as it alleged that the reassignment was for disciplinary purposes and
constituted an unreasonable and improper exercise of discretion.

However, the interrelation of sec. Yers 30.10, Wis. Adm. Code, and sec.
230.44 (1) {c), Stats., convinced the lower courts to find that there
was no jurisdiction over Basinas's appeal.

The draftmanship ¢f sec. Pers S 30.10, Wis. Adm. Code, leaves some-
thing to be desired. However, the section may be interpreted so as
not to nullify any of its provisions. Rather than interpreting sec.

Pers 30.10(1l}, Wis. Adm. Code, as redefining demotion and secs. Pers

30.10 {2) and (5), Wis. Adm. Code, as permitting appeals to the

Commission for other than demotions, the whole section may be viewed

as a definition of demotion :insofar as appeals to the Commission

under sec. 230.44(1) (¢}, Stats., are concerned. Under this interpretation
sec. Pers 30.10(1), Wis. Adm. Code, first states as a general proposition
that reassignments to jobs in lower pay ranges are not demotions,

but then secs. Pers 30.10(2) and (5), Wis. Adm. Code, declare that

reassignments for disciplinary purposes, or those which constitute an



unreasonable and improper exercise of discretion, are, in fact,
demotions appealable £o the Commission. Subsections (2) and (5) do
not confer jurisdiction on the Commission in excess oI that set forth
in secs. 230.44 and 230.45, Stats., but merely reinstate a portion of
the apped&lable matters which were removed by subsection (1

This reading of sec. Pers 30.10, Wis. Adm. Code, does not reguire
that we abrogate certain portions of the rule, as was done by the lower
courts. Neither does cur interpretation expand the Commission's juris-
diction beyoné the parameters set out in sacs. 230.44 and 230.45,

Stats. We view sec. Pers 30.10, Wis. &dm. Code, 1in its entirety to define
demotion fcr career executive emploves, rather than interpreting sec.

Pers 30.10(%1), Wis. Adm. Code, as defining demotior and viewing the other
subsections of that rule as pertaining to something else.

This view of sec. Pers 30.10, Wis. Adm. Code, 1n 1ts entirety as a
cefinition of demotion, 1s supworted by other subsections oI that rule.
Section Pers 30.10:3)}, Wis. Adm. Code, refers to the "just causea"
standard which applies to demotions of classiZied employes under both
sec. 16.28(1) (a), Stats. (1975), and sec. 230.34(1){a), Stats. (1977).
Section Pers 30.10(4), Wis. Adm. Code, expressly deiines a reassignment

16/
te a position 1n pay range seventeen or below as a demotion.

Furthermore, 1nterpreting sec. Persg 30.10, Wis. &Adm. Code, O
permit appeals of demctions only 1f brought for disciplinary purposes
or 1f they constitute an unreasonable and improper exercise of discretion,
may facilitate the easy transferability of career executives goal sex
forth in sec. 230.24(1), Stats., yet not cause a disparity
between the rights of career executives and other classified emploves
which would discourage entry into the career executive program. The
convoluted language used in sec. Pers 30.10, Wis. Adm. Code, mav also
represent an attempt to facilitate such transferability by removing
the perjorative connotation associated with the term "demotion" from
reassignments of career executives to jobs in lower pay ranges. Because

sec. Pers 30.10, Wis. Adm. Code, does not, insofar as it apvlies to

16/ Secs. Pers 30.10(3) and (4), Wis. Adm. Code (198l), supra,
also pertain to demotions and appeal rights of career
executive employees.

_.10-



reassignments to lower pay
jurisdiction as set out in
no reason to negate any of

We conclude that sec.

30.10, Wis. Acm.

Code (1975),

ranges, exceed the Commission's

secs. 230.44 and 230.45, Stats., there is
its provisions.

230.44(1)(c), Stats. (1977}, and sec. Pers

give the Commission jurisdiction over an

appeal by a career executive employee from a reassignment to a job

in a lower pay range if the appeal alleges that the reassignment was

an unreasonable and improper exercise of discretion or was for

disciplinary purposes.

BY THE COURT:

Judgment reversed and cause remanded with directions

to remand to the Personnel Commission for proceedings consistent with

with this opinion.
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