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The above entitled review proceeding having been heard by the
Court on the 18th day of February, 1980, at the City~County Building
tr the City of Madison; and the petitioner Department having appeared
by Assistant Attorney General Steven D, BGieber; and thé respondent
Commissian having dp;)‘.’.“dr‘;—:d by Attorney David E, l.asher; and Lthe
mtervenor Barbara Porter having appeared by Altorney Richard V.
Grayliow of the law firm of Lawton & Cates; and the Co.urt having had the
tenefit of the nrgument and briefs of counsel, and having filed its
Merrorandurn Decision wherewin Judgment is directed to be entered as
heremn providad,

it 1e Ordered and Adjudged that the Decision and Order of respondent
Wisconsin Personnel Cornmission dated May 14, 1979, in the matter of
Barbara Porter, Appellant, v, Department of Transportation, Case
Mo. 78-15%4~-0C, bz, and the same hereby are, affirmed,

Dated this Jéebalay of March, 1989,

By th2 Courl:
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DEPARTMENT OF TRANSPORTATION,
STATE OF WISCONSIN,

Pelitionar, Case No. 79-CVv-~3420

V.
MENMORANDUM DECISION

WISCONSIN FERSONNEL.
COMMISLILGHT, STATE OF WISCONSIN,

Respondent,
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BEFORE: Houn. George R. Currie, Rueserve Circuit Judge
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Thic is a proceeding by petitioner Department of Transportation
(hereafter the Departrment) under ch, 227, Stats,, to review the decision

v

and order of respondent Wisconstn Personnel Commission daled May 14,
. ’

1979, which rejected Lhe action and decision of the Department denying

to the wutervencr {Larbara Forter (hercafter Mrs, Porter) compensation

no lawer than her provious salary as a state employee before entering

the employment of the Department and r:cmandmg tive matler to the

Department for Further action mm accordance with the Commission's

docision,

STATEMENT QOF FACTS

As a result of a prehearing conference while the matter was pending
before the Commisaion, the partics entercd into a stipulation of the
facts which stipulation 1s in the record returned to this Court and
bears a stamped impression that 1t was received by the Commission
on December 7, 1074,

InJanuary, 1978, Mrs. Dorter tools an open competitive civil
service ex nunation for the Adnniatrative Secretary | classification

adretrustered Ly the Pinreau of Marsonnel of the State Department of



Administration, Cn Fubruary 10, 19/08, she was placed on the certifica-
Lion list. She had rever before taken o civil service examination
and for the approximate preceding ten years had been employed in
secretarial positions wilh the Slate Senate and the Assembly in the
unclassified service, and was them employed as an Assembly Secretary |
at A salary of $5.494 per hour,
On Junc 6, 19“.'8, the Department made a request to the Division
of Personnel of the Department of Employment Relations to certify sligible
p2rsons for an Administrative Secrelary | position and received a list
of seven mnames, onne of which was Mrs. Porter,
On July 10, 1978, Mrs. Porter was inteeviewed by Arne L.
Guusman of the Dapartiment who later called in Gerald iKnobeck, who
held an e»xm.uti\‘.-u posttion tn the Department and was the appoeinting
authority, because of some questions raised by Mrs, Porter., Paragraphs
S, 6, and 7 cf the fact stipulation cover what then trans'pired, and read:
"5, Gerald Knobeck spoke with Joyce Gelderman, a
personnel wpuedialist in the Hureau of Porsonne_t, Department of
Transpurtation. She informed pAr., Knobeck that if Mrs. Porter
were In a classified position Lhe administrative rules would
permit a transfer at the same salary level if the transfer was
between positions in classes with the same pay rate or pay range
maximuwn. tHowever, Mr., Knobeck was not surae of the appellant's
classificalion at that tume or of the appeliant's status within
the civil service,
"6, Mr. NKnuback contacted Mrs, Porter at work on July 18,
1978 and inforrmed hare that the above rulc would apply and that

her walary if she accepled the position with Lthe Department of

T ransportatieon would notl Lbe less than her present salary,



"7, OnJuly 19, 10715 Mr. Knobeck wrote a letter confirming

the offer and acceptance of the position b)f Mrs. Porter. Mrs.

Portor responded 1n wimiting on July 21, 1978, (Copies attached

as Eaxhibits 2 and 3.)Y

By lotler Lo Mrs, Porter dated July 19, 1978, Knobeck offered
the Adminstrative Secrctary | position to her, she Lo start work
August 7, 1978, whic;h lelter nade no anention of salary., Mrs. Porter
retuerned to Knobeok her weddon acceptance of the position dated July 21,
10978,

On Mrs. Portor's Tirst day of work for the Department on
Avapast 7, 1978, «he was infarmed that a mistaike had been made and

that her starting salary would be bt b4, 760 per hour,

THE DINASIS FOR THE COMMISSION'S DIZCISION

The basis for the Commission's decision, as set forth therein,
was that the Deparlment was equitably estopped from paying Mrs. Porter
aostarting salaey of less than 45,404 per hour because of Knobeck's
reprasclalion to her before she accepted the positibn with the Depart-

ment and gave up her job as Assembly Sccretary [, that such salary

"would not be less than her present salary”.

THE ISSUES_
Hased on the contentions advanced by counsel for the Department,

the Court Jaemis Lhe 1ssues to be resolved are:

(1 Whether the Commission's decision is based on an

!
erroneous <tatement of the facts.

(2) Whelther the Commission commiitted reversible
creor an ctating the burden of proof applicable to proving equitable
estoppel. |

(3) Whatner the Commission committed an ercor of law in

grounding 1its decision on equitable estoppel.

3.



THE COURT'S DECISION

AL Alleged Misstatement of Facts by Comimission.
Counsel for the Department is parlticularly critical of these
statements made by the Commission in its dccision:
"OnJuly 18, 1978 , . . One Cerald Knobeck . . .
intormad her that f <h2 accepted the position with the
Department of I ransportation her satary 'would not be less

than her present satary.'" (Bottom page 3, top page 4).

"The appointing authority's orul representation on July 18,
1979 [should have been 19768} . . ." (Second sentence of last

full paragraph on page 7).

". . .inadvising the appellant that, {f she accepted the
position with the Department of Transportation, her salary

’
would not be less than her present salary." (First sentence

i
in paragraph beyinning on page 9).

"The appomnting authority . . . nevertheless offered the
appcliant the position at no less than her present salary., "

(First complete sentence on page 11),

The reason why Departmernt's counsel contends the above quoted
ztatements in the Commission's decision misstated the facts is that
they are grounded entirely on these words of paragraph 6 of the fact -
stipulation, "iKnobecrk contacted Mrs. Porter at work on July 18, 1978
and informed her . . . that her salary if she accepled the position
with the Department of Transportation would not be tess than her
present salary", and onutted these words of the scntence: "that the
above rule would apply and" ., it 18 asserted that these omitted words
qualified the words which lollowed which were relied upon by the
Commission. Counsel points out that rhe words “Lthe above rule" refer

4.



to the rule stated wn paragraph 9 as follows: Uil Mrs. Porter were

inm a clasaifned position Lhe admimistrative rules would permit a transfer
at the same salary level if the transfer was between positions in classes
with the same rate of pay or pay range maximum'.

In reading paragraph 6 it is ambiguous whether or not the
words which referred to the "above rule" applying qualified the statement
which followed that Mrs, Forter's salary would not be less than her
present salary. Thvr:c being this ambiguty il was for the Commission,
as the finder of fact, Lo rescolve the ambigutty. 1t is clear in reading
the Commission’s decision that the Commission did not consider that
there was any qualilication of Knobeck's statement thal Mrs. Porter's
salary, if she accepted the pasition wilh the Department, would not be
less than her "presont” satary, t.e., the salary she was then recelving
as an Assembly Secretary [,

Whether IKnobeck's statement with respect Lo the rule stated in
paragraph L of the fact stiputation applying shouid havf; alerted Mrs,
F’mlﬂler thal L was irmpplic:a‘blu to her will hercinafter be dealt with in
resolving the equitable estoppel issue.

The Court agrees with counsel for the Department that one
misstatement of fact did occur in the Commisstion's ;iecision. 1t
occurs 1n the sentence commencing on the bottom of page 4 and ending
on page 5, reading:

"Appetlant contends that because she was told by the person
with the authority to do the hiring that she would be employed

at eilher her previous rate, or the minimum rate, whichever

was higher, the employer should be bound by the verbal

agreement .,

The Court can find no bhasis in the facl stipulation for the words

"or the minrnurm rate, whichever was higher",  Howewver, (t is clear



that the rminemunn rale of the pesilion with the Departmernt was not higher
than Mes, Porter's previous rate of pay and this ervor had no effect

on the result reachuwd] by the Conmission. Therefore the Commission's
action in thws case did not depend on such miisstated fact within the

meaning of scc. 227.20(6), Slats.

B. The Burden of Prool 1ssue.

Tha correcl standard ot burden of proof for cquitable estoppel
15 a showing of clear und convincing evidence., "[Tlne proof of estoppel

must be clear and convincing, and not rest upon conjecture.” Bank of

— . . g B

Sun Prairie v, Opstein, 86 Wis. 24 669, G880, 273 N.W. 2d 279, 204

(1979). See, also, Surety Savings & L.oan Association v, State,

54 Wis, 2d 438, 445, 135 N.W, 24 464, 468 (1972); City of Jefferson v,

Eiffter, 16 Wis, 2d 123, 133, 113 N.W. 2d B34, 839 (1962). The
Conymission in Conclusion of [lLaw MNo. 2 stated: "The burden of proof
!

is on the appellant to show to a reasonable certainty to the greater
waotght of the evidoenca, . ‘. . that roespondent's acltion was not illegal
or an abuse of discretion,”

The Court 1s satisfied that the burden of proof stated in Conclusion
of Law No. 2 was erroneous because it was a lesser degree of proof
than that of clear and convincing evidence, However, a burden of
proof is only applicable to fact Ninding. Here the facts were stipulated,
It was necessary for the Commission to draw some inferences from
the stipulated facts but the Courl is of the opinion Lhe test to be
applied Lo that function ts whether Lhe inferences that were drawn were
reasonable.,

The Court determines hat the Commission's errongous statement
of the burden of prool’ did not affect the resutt, and that neither subs, (4)

or (8) of sec. 227,20, Stats,, requires that the Court sct aside the

Commiissionts deciston and order and remand for further proceedings.,

€.



C. 1 he Estoppel Issue,

The Department contends that as a matter of taw this was not a
proper case to involke csloppel against the state.,
ft is true that generally the doctrine 1s sparingly applied against

the government or & public agency. Department of Revenue v, Moebius

Printing Co., 89 Wis. 2d 610, 38, 279 N.W.2d 213 (1979); Libby,

MeNazill & 1. ibby v. Department of Taxation, 260 Wis, 551, 559

]

O1T N.W 28 7005, 800 (10H2), MNevertheless, estoppel was applied against

the state in both the Moebius Printing Co. and the Libby, McNeill &

Libby cases. The Swupreme Court in Park Bldg. Corp. v. Industrial

Comm., O Wis, 2d 78, 87, 100 N.wW.2d 571, quoted with approval a

staternent from 2 Administrative Law Treatise by Kenneth Culp Davis,

P. 541, sec. 17.09, that the trond was growing in both the federal and

ctale courts to apply estoppel against governmeaental units.

The casc of Gabriel v, Gabriet, 57 Wis. 2d 424, 204 N, W ., 2d

494 (1973), states the three factors essential for cnuitable ectoppel
to lie arae,. (1) Action or inaction which induces. (2) reliance by anather
(3) to hi.s detriment "

The Department contended before the Commission that estoppel
should not be applied 1n this case becausa the salary of $3,760 per hour
paid Mrs. Porter was in accordance with the provisions of sec. 16.415(1)
of the civil service statutes and the admunistrative rules of the
Department of adrmimiatration, andd Lo have pawd haer in excess of that
salary would have violated the statute and the administrative rules,

The Commission's answer to that argurment was made at page 7 of

its decision as follows:

Ll

¢ . . The appointing authority's oral representation on July 18,
1979 (19781  followed by his 'silence or negative omission'
regarding starting salary 1n his tetter of July 19, 1978, confirming
the offer and acceptance of the position by the appellant, and

finally tus tadure Lo advise the appellant to the cortrary during

the intervering 4 weehs, talken as a whole establish a course of



conducl under which 1t would be unconscionable and inequitable
to purmit respondent's assertion of the statute as justification
for derial of appeliant's claum.,

It is <lear {romn other statemoents rnade in the decision that the
words "The appoinling authority's oral representation on July 18, 1979,
in the above quotced statement referred to Knobeck's statement of
July 18, 1978, 10 Mra. Porler "that her salary if she accepted the
positton with the Depu_rtment would not be tess than her present salary . ®

That the Comrnission found all three necessary elements of
equitable estoppel had been proved is clear from the above quoted state-
ment together with a further statement made at page 13 of its decision.

This latter statement rcads:

"The Cormmission therefore determiines that the action on
the part of Lthe appointing authority 1n misrepresenting the
appellant’sstarting salary, was a manifest abuse of discretion,
that the appellant suffered irreparable injury by honestly and in
good faith acting 1n reliance thereon, and that the respondent
15 equitably estopped From asserling that the action or decision
of the Department of Transportation 1in fixing the appeliant's
salary at the mintmum rate was in conformance with the civil
service law and the rules of the administrator .

The Cormmission in reaching the decision it did with respect to
Lthe holding that cguitable estoppel applicd relied on the memorandum

decision of this Court in Landaal v. State of Wisconsin (FPersonnel Board),

Case No. 134-397 (Nowvember 26, 1973). Inthat case Landaal, an officer
at Central State Hospital, was promoted to another position which had

a higher salary range than his present position with the result that he
reccived an increase in salary of $30 per month, making his new salary
$657 per month. tle performed satisfactorily in his new position, but
purcly for personal reasons, and before the six month probationary
period had expired, he wrote a letter to the Warden requesting a
transfer back Lo his former position n which he stated he understood

that he would be able to retain his salary of $657 per month since it was

within the maxirmum salary range of his former position. The Warden

8.



replicd by letler grantung the request, and stating, "According to Ciwvil
Service reqgulations you will retain your present salary of $657 per
month, since it is within the maximum of the Correctional Officer 2
vange." The Warden was mistaken in his interpretation of the Givit
Service rules, and the proper salary payable to the officer after the
transfer back was his old salary. However, Landaal was paid at the
rate of 4657 per month for 16 months before the mistake was discovered,
His pay was then reduced by $30 per month, and the state stated it
would seek recouprment of the excess salary payments paid,

This Court held that eqguitable estoppel did lie against the

state in the Landaal case with respect Lo the recoupment of the $480

salary paid Landaatl, The Court quotes this extract from the decision:

"In s0 acting, the petitioner acled to his detriment
as that term is urdderstood 1n the law. A person suffers a
delrinmert in law whore he foregoes an alternative course of
action upon the inducement of another, tiere at the time
pctitioner accepted the reinstatement as Officer 2 on cordition
he retain his $657 per month salary he had two other alternative
options open to htim, One was to quit and seek employment
elsewhere., The other was to remain in his position as Industries
Techmcian 1 at the salary of $657 per month until such time,
if ever, the warden should elect of his own volition to transfer
petitioner back to Officer 2 status prior to the expiration of
the probationary period. Clearly, he was induced by the state's
action to forego exercising either of thecse two aiternative
courses of action and thas acted to his detriment if required
to repay the approximate cum of $480 of salary which respondent
contends was itlegally patd ham., . LY

Here there is no dispute but that Mrs. Porter did rely to her
detriment upon KKnobock's staterment of July 18, 1978, "that her salary,
If she accepted the position with the Departmient, would not be tess than
her present sulary". She gave up her job as Ausscmbly Secretary |
paying har 15,4941 per hour to Lake the postlion with the Department.,

Counsel tor the Department has attempted Lo distinguish the
Landaal decision on the ground that in that casce 16 months had expired
before the wlate discovered that a mistake had been made while here

Mrs, Porter was apprised that a mistake had been made the very first day

of her employment by the Department. The Court deems this distinction
9.



1o trratevart Lecause heoee the detriment Mrs, Porter had sustained
was irrovocable in that she had resigned from her higher paying prior
cmploymeint,

Subnequent to oral argument the Court requested counsel to
cubmit additional briefs on the 1ssue of whethor estoppel may ever be
used against |he state for any purpose other Lhan as a defense agalnst
actual, or contemplul.cd, state action., Such requested briefs have
been recaewnved by the Counrt,

Thera 1 some authority that equitable cutoppe!l generally may

only be used an a chuald and not as a sword to gaun affirmative reliaf,

Dickersen v, Colgrove, 100 L.S. 578, 580-501 (1879); Mortgage Discount Co

v, Praelke, 213 Wis. 97, 103, 250 N.W. B486 (1933}, In the Dickerson
case the United. Stales Supreme Court stated, "It{ equitable estoppet]

is available only for protection, and cannot be used as a weapon of
!
assault."

Flowever, 1n Chicago, St. PP, M. & 0. Ry. Co. v. Douglas County,
200,
134 Wis. 197,/114 N.W, 511 (1908) it was stated:

")t is, howewver, quite well setited that, when the
state rmakes itself a party to a contract . |, | it is subject
to the law of estoppel as other parties litigant or other
contracting parties."

The Court aluo considers signiticant the holding in Janke

Conutruction Co., Inc. v. Vulcan Materals Co., 527 F. 2d (7th Cir.

1973), in which the Seventh Circuil Court of Appeals, construing
Wisconsin taw, affirmed a decision for the plainliff in a breach of
contract case on tne theory of estoppel. According to the court, a
plaintiff can Lthus clawn alffirmative relief whenever:

"1y defendant made a definite promise to

plaintiff with the reasonable expectation that

the: prornise would induce action of a definite

and substarntial character on the part of the

plamtim; (1) that the promise induced such action,
(3) that plaintift acted in justifiable reliance

10.



upon the promise to s detriment; and (4) that
injustice can be avcided only by enforcement of
the promise M
The conclusion that estoppel can create g cause of action was

reached by the Wisconsin Supreme Court in at least two cases dealing

with governmental bodies. In State ex ret. O'Neil v, Town of Hallie,

19 Wis, 2d 588, 120 N.W., 2d L1 (1963) the plainliff sought an alternative
writ of mandamus to order the defendant town Lo issue him a license

to operate an outdoor theater. The town had refused to do so apparently
to protect the operator of an already existing theater. The Supreme
Court reversed the denial of the unit holding that the city had
"elfectively estopped itsell frony refusing to license other outd.oor
theaters unless such evidence {that the new entertainment will differ

substantially from that already offered] exist.” 120 N,.W.2d at 6§46.

In the second case, Bino v. City of Hurley, 273 Wis, 10, 76 N,W ., 2d 571

(1956), the city had contracted with the owners of a lake Lo provide
water for the comimuntty.  Subsequently, the city tried to prevent
plaintiff/owner's reparian usc by passing an ordinance to that effect.
T he plaintiff's declaralory judgrnent was granted on both constitutional
and estoppel grounds. (Gehl, J,, concurting.)

The Court has concluded that equitable estoppel may be applied
by Wisconsin courts tn favor of parties secking affirmative retief

against the state, or a stute agency.



125 N.W.,2d 331 (1963); Thorp !‘—'mfi_pce Corp. v, LeMire, 264 Wis, 220, 228,

58 N.W.,2d 641 (1953); 28 Am. Jur. 2d., Estoppel, pp. 721-722,

sec. BO.

The Commission in discussing the equitable estoppel issue in
the opinion portion of its decision stated at page £€: "There {s no
evidence here disputing that the appellant acted honestly and in good
faith reliance on the a-ppmntmg avthority's conduct. . " This is as
close as the oprnion comes to discussing the 1ssue of due diligence.
Howewver, a person can act honestly and in good taith 1n reliance on a
reproesentation made by another person and nevertheless not have acted
with due diligence.,

The Court, therefore, must Jeterintne o . o matter of law under
the stipulated factls whelher Mrs, Porter tn relying on iKnobeck's
reprasentation acted without due dihigence. Counsel for the Departrnent

r
contends that she did not because of Knobeck's slatement to her

"that the abowve rule would :apply”. "The above rule'" has reference to
the preceding paragraph of the stipulation of facts whercin Joyce
Gelderman had told Knobeck "that if Mrs. Porler were 1n a classified
position that the administrative rules would permit a transfer at the
same salary level If the transfer was between positions in classes
with the same pay rate or pay rate maximum."

The Court is unable to hold as a malter of law that Mrs,
Porter did not act with due diligence in relying on iKnobeck's statement
that the "above rule'" did apply to her., There was no requirement that
she investigate to det ermine whether Knobeck was correctly interpreting
the rule,

After full consitderation of atl the issues in this case the Court
has concludaed that the Commission's decision and order must be

affirmed.

Let Judgraent be entered affirming the Commission's dectslion



L7

and order which ar ¢ Lhe subject of this review.,

s

AR
Dated thus 44, day of March, 1980,

By the Court:

laLervo C1C§UK Juake

Steven D. Ricler, AAG
114 East, State Capirtol
Madison, Wisconsin 53702

Atty David E. Lasker
222 S, Hamilton St,
Madison, Wisconsin 53703

Atty Richard V. Graylow
110 E. Main St.
Madisen, Wisconsin 53703



