STATE OF WISCONSIN PERSONNEL COMMISSION

Respondent.

Case No. 80-319-PC
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NATURE OF THE CASE

This matter is before the Commission on a question of subject-

matter jurisdiction.

FINDINGS OF FACT

This appeal was filed with the Commission on October 2, 1980.

It stated, in part, as follows:

"On August 13, 1980, I filed a Grievance Report, Step 1.
The subject of that filing was the denial of a Discretionary
Performance Award (DPA) based on a Department of Revenue
policy that denied DPA's to employes, effective June 29, 1980,
who 'received or are expected to receive salary increases
for other reasons {reclassification or probationary increases)
in May, June or July of this year' irregardless of their per-
formance rating for the previous year. My performance rating
was 'In the Manner Required' and other department employes
who were rated similarly were awarded a 1.9% DPA (merit in-
crease). My position was in the process of being reclas-
sified and on July 28, 1980, I was interviewed for my proposed
reclassification by Mr. George Corning of the State Division
of Personnel.

My Step 1 grievance contention was that my reclassifica-
tion did not fall within the scope of the department's 3-
month criteria in that I had not received a salary increase
during that period. I also contended that DPA's and reclas-
sification are two separate functions and the benefits of
one function cannot cffset the benefits of the other since
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positions, not individuals, are the subject of reclassifica-
tion and DPA's are earned by an individual through performance
at his particular working level.

OPINION
* Section 230.12(5) (e), Stats., provides:

"Appeal of discretionary performance award. An employe
who is dissatisfied with the evaluation methodology and
results used by an agency to determine any discretionary
per formance award, or the amount of such an award, may
grieve the decision to the appointing authority under the
agency's grievance procedure. The decision of the appoint-
ing authority is final and may not be appealed to the Com-
mission under §230.44 or 230.45(1) (c)."

See also §§230.44 (1) (e) and 230.45(2), Stats.

The final net product of the appointing authority's decisional
process with respect to discretionary performance awards is the amount
of the award. The amount can be fixed at from $¢ to the maximum per-
missible amount. An employe who is dissatisfied with the denial of
a DPA may be said to be dissatisfied with the amount having been fixed
at $¢. Similarly an employe who feels that the DPA was inadequate
essentially is dissatisfied with the amount having been fixed at a
lesser level than he or she felt would have been appropriate. 1In either
case the grievance runs to "the amount of such an award" and the statute
prohibits appeal to the Commission.

It might be argued that the language "the amount of such an award"

contemplates that there be some money actually awarded, and that the
employe disputes the precise amount -- e.g., $.34 vs. $.36 per hour.
A corollary of this interpretation might be that the statute does not

address and therefore does not prohibit an appeal of the complete denial
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of any DPA on the basis of some factor unrelated to performance, as
apparently was the case here.
This interpretation flies in the face of plain language of the

statute. An "amount" literally can be anything from zero on up. See

Webster's Third New International Dictionary, Unabridged, 1961:

"The total number or quantity." The Commission can discern no reason
to depart from the literal language of the statutes.

The statute also prohibits appeals to the Commission by employes
who may or may not be dissatisfied with the amount of the award but
disagree with the evaluation used to determine the award. For example,
an employe might be dissatisfied with a performance rating of "in the
manner required." However, because, for example, of the allocation
of funds for the agency, that employe's DPA amount might not be
increased by a higher rating. Perhaps, even if the rating affected
the DPA amount, an employe might be more concerned with the rating than
the pay and would want to pursue an appeal of that rating even if he or
she could not appeal the amount of the award. However, the statutory
language, "dissatisfied with the evaluation methodology and results
used by an agency to determine any discretionary performance award,"

also prohibits an appeal of that matter to the Commission.

The appellant argues that he is not appealing his evaluation
but rather an allegedly arbitrary decision by the agency to deny DPA's
to employves who received or were expected to receive salary increases

from reclassifications or completion of probationary periocds. He
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alsc argues: "The wording ‘amount of such an award' in the statutes,
I believe, refers to the amount the department determines for each
evaluation level and I have no argument with that." Letter from
appealant dated October 13, 1980.

In the opinion of the Commission, §§230.12(5)(e), and 230.45(2),
Stats., prohibit appeals to the Commission of all decisions on the
amounts of DPA's. There is nothing in the statutory language that limits
the restriction on appealability to instances in which the decision is
based on performance evaluations. Rather, as indicated above, the
language "dissatisfied with the evaluation methodology and results"
provides a legislative restriction on appeals of an employe evaluation
where the actual award may not be in question.

The second argument, that the language "amount of such an award"
refers to the "amount the department determines for each evaluation
level," finds no support in the plain language of the statute and is
not persuasive.

The Commission wishes to point out that while in its opinion it
lacks the authority to hear this appeal, the dismissal of this appeal
has nothing to do with the merits of the action appealed. Rather, the
Commission determines it does not have the authority to address the
merits. Furthermore, it should be noted that the legislative restric-
tion on appeals of discretionary performance award decisions does not
affect the rights of employes to pursue complaints of discrimination

with respect to such decisions where it is alleged that such decisions
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involve discrimination because of age, race, color, handicap, sex,

creed, national origin, ancestry, arrest record or conviction record.

See §§230.45(1) (b), 111.33(2), Stats.

’ CONCLUSION OF LAW

The Commission lacks jurisdiction over the subject matter of this
appeal and therefore cannot hear and decide it on its merits.

ORDER

This appeal is dismissed for lack of subject-matter jurisdiction.
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