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R e s p o n d e n t. P e rsonnJ  
C o m m isslO n  

T h e  p e titio n e r s  (DNR)  c omp l a i n  th a t th e  r e s p o n d e n t e x c e e d e d  its p owe r s  b e c a u s e , 
wh i l e  it fo u n d  th e r e  was  cause  fo r  d isc ip l ine,  as  d i d  D N R , it r e d u c e d  th e  p e n a l ty 
i m p o s e d  by  D N R  (f ive days  suspens i on )  to  a  s uspens i o n  o f o n e  d a y . 

In  th e  s c h e m e  o f th i n gs  i n  C h a p . 2 3 0 , W is. S ta ts. a  s uspens i o n  was  b a s e d  o n  
a  d e  te r m i n a tio n  o f D N R  ttia t th e r e  was  just c ause  fo r  d isc ip l ine.  Th is  ac t i on  
was  ta k e n  by  a  letter d a te d  Ju ly 1 6 , 1 9 7 9 , to  th e  e m p l oyee  wh i ch  n o tifie d  h im  o f 
th e  suspens i o n  fo r  5  days  a n d  o f th e  r e asons . P r i o r  to  th e  letter, th e  D N R  con -  
d u c te d  a n  ex  p a r te  invest iga t ion  d u r i n g  wh i ch ,no  h e a r i n g  was  h e l d , n o  w i tnesses 
s:,io r n  In o r  was  th e  e m p l oyee  r e p r e s e n te d  by  a n  a tto r n e y . In  o th e r  wo r ds , th e  
e m p l oyee  was  substant ia l ly  p ena l i z e d  w i thout  a n y  d u e  p rocess  h e a r i n g . B u t it 
was  i n  a c co r d ance  wi th S e c . 2 3 0 .3 4 . 

S e c . 2 3 0 .4 4  p e rm i ts a n  e m p l oyee  w h o  is n o t sat isf ied wi th th e  ClNR's dec i s i on  
to  " a p p e a l ." U p o n  such  a n  " a p p ea l "  ( a n d  o n e  was  ta k e n  i n  th is  case )  th e  e m p l oyee  
is e n title d  to  a  h e a r i n g  wi th w i tnesses a n d  th e  r igh t  to  a n  a tto r n e y . A fte r  th e  
h e a r i n g  th e  r e s p o n d e n t commiss i on  m a y  re ject, m o d ify o r  a ffirm  th e  ac t ion  wh i ch  
is th e  sub jec t  o f th e  a p p e a l . S e c . 2 3 0 .4 4  (4) .  W h i le th is  p r ocess  b e fo r e  
r e s p o n d e n t is r e fe r r e d  to  as  a n  a p p e a l , it is i n  fact a n  in i t ia l  tr ial, th e  on l y  
tr ia l  h e a r i n g  p r o v i d e d  fo r . It w o u l d  s e e m  th a t, w i thout  th e  p r o c e d u r e  p r o v i d e d  
DySec.  2 3 0 .4 4 ( 4 ) , a  dec i s i on  such  as  D N R  m a d e , dep r i v i n g  th e  e m p l oyee  o f a  sub -  
sta n tia l  s u m  o f m o n e y , w o u l d  c lear ly  b e  dep r i va t i on  o f a  const i tu t iona l  r igh t  to  
d u e  p rocess.  T h e  p rov is i ons  o f S e c . 2 3 0 .4 4  m a k e  p rov i s i on  fo r  th e  r e q u i r e d  d u e  
p rocess  a n d  m a k e  th e  r e s p o n d e n t th e  j u d g e  a n d  fin d e r  o f fact. T h e  dec i s i on  o f D N R  
m a y  b e  i n  s o m e  ways  l i k ened  to  a  p re l im ina ry  fin d i n g  o f r e a s o n a b l e  c ause  i n  a  
c r im ina l  p r o c e e d i n g . It is n o t a  fin a l  h e a r i n g  if th e  e m p l oyee  chooses  n o t to  so  
r e g a r d  it a n d  takes  a n  " a p p e a l ." It is n o t a  r ea l  a p p e a l  i n  th e  usua l  s ense  o f 
th e  wo i - d  b u t r a th e r  a  d e m a n d  fo r  a  d u e  p rocess  h e a r i n g . 

In  th e  h e a r i n g  th e  b u r d e n  o f p e r s uas i o n  r es ted  u p o n  D N R . Re i n ke  v. P e r s o n n e l  
E o a r d , 5 3  W is 2 d  1 2 3 , i 9 1  N W  8 3 3  ( 1 9 7 1 ) . S u c h  a  r u l e  a ffirms  th e  pos i t i on  th a t 
th e  !h e ? r i n ,g  b e fo r e  r e s p o n d e n t is n o t a n  a p p e a l  i n  th e  usua l  s ense , b u t a n  in i t ia l  
tr ial. If th is  was  a  t r ue  a p p e a l , th e  b u r d e n  o f p e r s uas i o n  w o u l d  rest o n  th e  
a I)pell;:,it: w h o  i n  th is  case  w o u l d  b e  th e  e m p loyee,  n o t D N R . 

Thz  r e s p o n d e n t is th e  t r ier  o f fact as  we l l  as  th e  j u d g e  o f th e  p e n a l ty, 
s ince  it is g i v en  th e  p o w e r  to  a ffirm , m o d ify o r  re ject  " t he  ac t ion  wh i ch  is 
th e  su~ jzct  O F  th e  a p p e a l ." T h e  ac t ion  i n  th is  case  was  a  suspens i o n  fo r  5  days.  
l'cii~ ioncr 's  c o n te n tio n  is th a t r e s p o n d e n t m a y  on l y  m o d ify th e  suspens i o n  if it 
f' ::!s I.if s uspens i o n  was  excess ive.  S e c . 2 3 0 .4 4  imposes  n o  such  lim it o n  res -  
p o n d e n t's p o w e r  to  j u d g e . 

!:I: i ssues b e fo r e  th e  r e s p o n d e n t w e r e : 1 . W a s  th e r e  just c ause  fo r  
dl,;; )I !, lC? ant i  2  * W h a t d isc ip l i ne  s hou l d  b e  i m p o s e d ?  T h e  r e s p o n d e n t i n  its 

. ci:i,i~:'ci..::t'iO i i  3; t l i~ 0  issues is n o t b o u n d  by  a n y th i n g  th a t D N R  d i d  o r  d i d  n o t 
O L  :'I:: L ,ta tu tc lim its it to  a n y  d e te r m i n a tio n  th a t th e  ac t ion  o f D N R  was  o r  
Iwas !I:IL  I.o a s o ,la b l o . If, o n  th e  e v i d ence  it r e asonab l y  fo u n d  th e  suspens i o n  was  
:'I?  K IC /! : jl!S  ;: ;iu s o , o v e n  th o u g h  th e r e  was  ev i d ence  f r om wh i ch  it c ou l d  a l so  
I ! ;i ',I :: ' ~C:!7Ol lJ i j iy  c'cte r ~ ~ l i n a d  th e r e  was  just c ause , th is  cour t  c ou l d  n o t d is tu rb  

:ic : ' I i 'i !] S o  a l so  th is  cour t  is lim ite d  i n  its p o w e r  to  set as i d e  th e  
c'-ir: [,I: ,,,:',fj:, 'ii:3  1  a  o n + d a y  suspens i o n  is p r o p e r  o n  th e  bas is  o f th e  facts 
cjil: ,fi; ,*! if): \ )zai‘i , )g j -F th e - d e te r m i n a tio n  was  r e a s o n a b l e . T h e  r e a lm  o f r e a s o n  
3 .: b i le :  !::iig l l i  0 r  s\!sp ;‘nsio: l  is n o t fixe d  a t o n e  d a y  o r  5  days.  It wi l l  b e  n o te d  
i.o n : t.i:r : - eco rd  '& a t a t V d r i o U S  tim e s  a n d  va r i ous  p e r s ons  r e c o m m e n d e d  suspens i ons  
“,; j & &  dl i ( !  1 0  days  n 5  a p p r o p r i a te . 
b a s e d  o n  th e  r e co r d  o f th e  h e a r i n g , 

W e  c a n n o t say  th a t r e a s o n a b l e  p e r s ons , 
cou l d  n o t c onc l u de  th a t o n e  d a y  was  a p p r o p r i a te  



Nor, in the light of the fact that it was the obligation of respondent to 
determine a reasonable time of suspension, do we find any necessity for finding 
that 5 days was excessive. The determination of the penalty is as much an initial 
determination of respondent as the determination of whether there was just cause 
for a penalty. What the action of DNR was is not material to the determination 
by respondent, except that DNR's action coupled with the "appeal" initiates 
respondent's Jurisdiction. Even if the penalty ordered by DNR was reasonable 
it was determined ex parte and, being so, did not afford the employee due process. 
On judicial review we can only act if we find the action of respondent was not 
reasonable. In this case we cannot so do. 

I4e must therefore conclude that respondent did not exceed its powers and 
its findings and order must be affirmed. 

It is therefore ORDERED that the findings and order of the Personnel 
Commission in the above matter are affirmed. 

Dated June,JQ , 19Bl 

By the Court: 
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