STATE OF WISCONSIN PERSONNEL COMMISSION
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DIXON DuPLESSIS,
Complainant,

ORDER

V.

Secretary, DEPARTMENT OF
HEALTH AND SOCIAL SERVICES,

Respondent,

Case No. 80-PC-ER-111
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The Commission issued a Decision and Order dated January 20, 1983,
dismissing the above matter due to lack of prosecution. An affidavit of
mailing indicates that the Decision and Order was deposited in the U.S.
mails on January 21, 1983. 1In a letter dated February 8, 1983, but
postmarked February 15th and received by the Commission on February 18,
1983, the appellant sought a rehearing:

Would like to request a rehearing. I think I was
denied due process of the law.

The Commission subsequently granted the appellant a period of ten days
in which to file arguments in support of his request and specifically
adviged the appellant that he "should address the question of whether his
petition for rehearing was timely filed as well as the substantive basis
for his request.”

The appellant's reply read as follows:

. 1. The disparity in numbers of minority employes hired
and fired compared to whites.

?. The lax method in which transfers and shift changes
were handled.
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3., The obvious lack of comparison [regarding] personal
and even medical requests for a shift change. Change was
given to white emploves with considerably less seniority
and experience.

4. Also the fact that none of my witnesses were notified
[even though] thevy work at Ethan Allen School.

Pursuant to §227.12, Wis. Stats:

Any person aggrieved by a final order may, within 20
days after service of the order, file a written peti-
tion for rehearing which shall specify in detail the
grounds for the relief sought and supporting authorities.
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(3) Rehearing will be granted only on the basis of:
(2) Some material error of law,
(b) Some material error of fact.
{(c) The discovery of new evidence sufficiently
strong to reverse or modify the order, and which
could not have been previously discovered by due
diligence.

The record indicates that the appellant's petition for rehearing was
not filed within the requisite 20 day peried. Service of a decision is
complete upon the date of mailing regardless of receipt by the addressee.

In re Proposeé Incorporation of Pewaukee, 72 Wis. 2d 593, (1976). The

Commission's decision was mailed on Januarv 21, 1983, Twenty days
thereafter was February 10, 1983. The term "filing' was defined in Mosing
v. Hagen, 33 Wis. 2d 636, 643 (1967):

[Tihe filing of a document is now generally understood

to consist in placing it in the proper official custody

by the party charged with the duty of filing it, and

the receiving of it by the officer, to be kept on file,
In the instant case, the petition was filed with the Commission on February
18, 1983, and therefore must be considered to be untimely. As a result,
the petition for rehearing must be dismissed.

Even if the appellant's petition had been timely filed, he has failed

to point out a material error of fact or law, or the discovery of new
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evidence as it relates to the Commission's decision to dismiss the appeal
due to lack of prosecution. The first three, if not all four, of the
points raised in the appellant's most recent letter constitute allegations
of discrimination relating to the merits of the discrimination complaint.

The final argument was adequately addressed in the Commission's January

20th Decision and Crder.

Dated: !E!SM]AQ s ‘ ,1983 STATE PERSORNEL COMMISSION
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ES W. PHILLIPS, Commissio
Parties:
Dixon DuPlessis Linda Reivitz, Secretary
4383 N. 25th Street DHSS )
Milwaukee, WI 53209 1 W. Wilson Street

Madison, WI 53702



