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DEBRA WELNIAK,
Appellant,
v. DECISION
AND
President, UNIVERSITY OF WISCONSIN, ORDER

Respondent.
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This matter is before the Commission on a question of subject matter
jurisdiction. The appeal letter, filed April 20, 1981, stated in pertinent

part as follows:

"My annual evaluation I feel was unfairly written. I re-
ceived the evaluation April lst. Please set up a hearing on

my appeal.”

The appellant points out in a subsequent letter filed May 7, 1981,
that her performance evaluation has no connection with a discretionary
performance award because her position is subject to a collective bar-
gaining agreement. Therefore, it would appear that this appeal is not
barred by §230.12(5)(e), Wis. Stats.

However, a more fundamental problem is that there are no statutory
provisions which give the Commission the authority to hear a direct appeal
of a performance evaluation.

The appellant argues that the personnel rules have been changed to
permit consideration of performance in reclassification decisions. Sec-
tion Pers 3.015(2), Wis. Adm. Code, now provides as follows:

"Incumbents of filled positions which have been reallocated
or reclassified will not be regraded if the appointing authority

has determined that the incumbent's job performance is not sat-
isfactory."
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It may be argued that a performance determination made under this
subgection is reviewable by the Commission in an appeal pursuant to
§230.44(1)(a) or (b), Wis. Stats., as an integral part of the denial
of a regrade., In this case, however, there has been no allegation that
anyone has made a classification decision. Therefore, there is no "per-
sonnel decision" of the administrator or his designee to be appealed via
§230.44(1)(a) or (b), Stats.

The appellant also argues that a recent arbitration decision deter-
mined that evaluaticns cannot be grieved under the union contract, and
that if it is not grievable it must be appealable to the Commission.

There is no statutory provision to this effect. Rather, the Commission's
authority to hear appeals is strictly limited to what is provided by stat-
ute. In the absence of a specific statutory provision, the Commission has
no authority to hear this appeal.

Ms. Welniak also argues that she feels that the evaluation was dis-
criminatory against her union membership and that the Commission "must
intervene'" in order to uphold the intent of the State statute on perfor-
mance evaluations. Again, the Commission can only hear those appeals
authorized by statute, and does not have blanket authority to "intervene"
solely on the basis of a violation of statutory intent. The only general
investigative authority that would be comparable to the sort the appellant
wants the Commission to exercise here is vested in the Personnel Board.

See §230.07(4), Wis. Stats.:
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"The Board may make investigations and hold hearings on
its own motion or at the request of interested persons and
issue recommendations concerning all matters touching the
enforcement and effect of this subchapter and the rules

prescribed thereunder.

If the results of an investigation

disclose that the administrator, appointing authority or
any other person acted illegally or to circumvent the intent
and spirit of the law the Board may issue an enforceable

order to remand the action to the administrator or appointing

authority for appropriate action within the law."

ORDER

This appeal is dismissed for lack of subject matter jurisdiction.
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